STATE OF NORTH CAROLINA
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|
Duke Energy Progress, LLC, )
)
)
) REQUEST FOR ARBITRATION
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)
)
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)

Respondent

DOCKET NO. E-7, SUB 1172

In the Matter of
Cube Yadkin Generation, LLC,
Complainant

V.

Duke Energy Carolinas, LLC,
Respondent

BY THE COMMISSION: Notice is hereby given of the filing with this Commission
on March 29, 2018, of a Verified complaint, Request for Declaratory Ruling, and Request
for Arbitration by Cube Yadkin Generation, LLC (Complainant), against Duke Energy
Progress, LLC (DEP), and Duke Energy Carolina, LLC (Duke), (hereinafter referred to
collectively as Respondents).

In accordance with the Commission's Rules of Practice and Procedure, service of
the complaint is hereby made on Respondents by copy thereof attached to this Order
Serving Complaint, by electronic mail (e-mail), delivery confirmation requested.
Respondents are hereby directed to either satisfy the demands of Complainant or to file
an answer with the Commission on or before April 16, 2018. The answer should comply



with Rule R1-9 of the Commission's Rules of Practice and Procedure.
IT IS, THEREFORE, SO ORDERED.
ISSUED BY ORDER OF THE COMMISSION.
This the 29th day of March, 2018.

NORTH CAROLINA UTILITIES COMMISSION
«, ’\ e - /31 A
Linnetta Threatt, Deputy Clerk
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150 FAYETTEVILLE STREET, SUITE 1700

ﬁ PI ERCE RALEIGH, NC 27601

FOUNDED 1897 T 919.839.0300

F 919.839.0304
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March 29, 2018
Via Electronic Filing

M. Lynn Jarvis

Chief Clerk

North Carolina Utilities Commission
4325 Mail Service Center

Raleigh, NC 27699-4300

Re: Docket No. E-7, Sub 1172
Docket No. E-2, Sub 1177
Cube Yadkin Generation LLC v. Duke Energy Carolinas, LLC
and Duke Energy Progress, LLC

Dear Ms. Jarvis:

Transmitted on behalf of Cube Yadkin Generation LLC for filing in the above-
referenced dockets is a Verified Complaint, Request for Declaratory Ruling, and Request
for Arbitration against Duke Energy Carolinas, LLC and Duke Energy Progress, LLC. We
are separately transmitting via hand-delivery fifteen paper copies of this filing.

Should any questions arise in connection with this matter, please do not hesitate to
contact either of us.

Very truly yours,

N

Jm W. Phillips, Jr.
Marcus W. Trathen
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STATE OF NORTH CAROLINA
UTILITIESCOMMISSION
RALEIGH

Docket No. E-7, Sub 1172
Docket No. E-2, Sub 1177

CUBE YADKIN GENERATION LLC, )
)
Complainant, )
) VERIFIED COMPLAINT, REQUEST
V. ) FOR DECLARATORY RULING, AND
) REQUEST FOR ARBITRATION
DUKE ENERGY CAROLINAS, LLC, and )
DUKE ENERGY PROGRESS, LLC )
)
)

Respondents.

COMES NOW Complainant Cube Yadkin Generation LECupe Yadkin” or
“Complainant”), pursuant to N.C. Gen. Stat. § 62aid § 1-253 and Rule R1-9 of the Rules
and Regulations of the North Carolina Utilities Guission, and files this Complaint and
Request for Declaratory Ruling against Duke En&gyolinas, LLC (“DEC”), and Duke
Energy Progress, LLC (“DEP”) (collectively, “Duke”pased on Duke’s refusal to enter
into long-term power purchase agreements (“PPAsth Wube Yadkin as required by
federal and North Carolina law. Cube Yadkin alsquests arbitration of any unresolved
terms pursuant to N.C. Gen. Stat. § 62-40 and dmrlssion’s Orders in the avoided cost

proceedings. The Complainant respectfully showsdbmmission as follows:

INTRODUCTION AND SUMMARY

Complainant operates the Yadkin Project, a serfidew hydroelectric stations,
dams and reservoirs along a 38-mile stretch ofMadkin River as it flows through
Davidson, Montgomery, Davie, Rowan and Stanly Cegnt Together, the four

hydroelectric stations have a total generating ciggpaf 215 megawatts (“MW”) and they
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are expected to produce nearly 800,000 megawatshafuclean, reliable electricity per
year—enough to power some 72,000 homes with refeveslergy.

Three of the Yadkin Project facilities have beedf-gertified as Qualifying
Facilities (“QFs”) under the Public Utility Regutat/ Policies Act of 1978, 16 U.S.C. §
824a-3 ("PURPA”), while the fourth facility excee@JRPA’s “small power production
facility” size limit. By this action, Complainasteks to enforce its right under federal law
to commit the output and capacity of the QFs to Dafd/or DEP at avoided cost rates
determined as of the date that Complainant fitstthéished a legally enforceable obligation
to provide such energy and capacity to Duke.

Here, the evidence will show that the QFs are aatenected with both DEC and
DEP and are components of hydroelectric operati@tikknown to Duke; that Complainant
initiated discussions with Duke concerning the pase of the QF energy and capacity in
March 2016, prior to Cube Yadkin’s purchase of Qies, as part of its due diligence
activity; that the sale of the QF energy and cdpaciDuke was an integral component of
Complainant’s business plan in proceeding withabguisition of the Yadkin Project and
committing to the facility upgrades required by Hezleral Energy Regulatory Commission
(“FERC”) in connection with the acquisition; thatili® Yadkin had multiple meetings and
communications with Duke in the August through @eto2016 timeframe to discuss Cube
Yadkin’s desire to enter into a long-term PPA tth thee energy and capacity provided by
the Yadkin Project; that by letter transmitted octdber 11, 2016, Cube Yadkin further
apprised Duke of the status of its QFs and thetiesil obligation, under the law, to purchase

the energy and capacity of those facilities; arad By letter dated October 14, 2016, Duke

#351214 -2-

OFFICIAL COPY

Mar 29 2018



gave notice to Complainant that it would not hoGabe Yadkin's assertion of rights under
PURPA.

Complainant acknowledges that it did not submiDitke the commitment form
recognized by the Commission in its avoided codgexs. However, because the Cube
Yadkin QFs are existing facilities that are notjsabto the certificate of public convenience
and necessity (“CPCN”) requirement in N. C. Geat.$§ 62-110.1(a) and have had long-
standing relationships—including existing interceations—with the electric utilities in
guestion, the commitment form by its own terms daasapply to the Cube Yadkin QFs.
Given that (1) the construction of the hydroelec@Fs pre-dated the CPCN statute and
their current status as operating facilities; (2b€ Yadkin committed to purchase and
upgrade the facilities in reliance in part upon@testatus of three of the facilities; and (3)
multiple communications between the Complainant Boéte confirmed Complainant’s
intention to “put” its PURPA-qualifying energy acdpacity to Duke, as acknowledged by
Duke in its purported anticipatory rejection of Queanant’s assertion of PURPA rights,
Complainant established legally enforceable ohbgetno later than October 11, 2016, to
sell the energy and capacity from the three QE3utice.

Notwithstanding the existence of a binding committrigy Cube Yadkin to sell the
energy and capacity of the QFs to Duke as of Oct@bé6, since that time, at Duke’s
urging, Cube Yadkin sought to negotiate a mutuladipeficial alternative, non-PURPA
commercial arrangement by which it would deliveergrty and capacity from all four of the
Yadkin Project facilities to Duke. As it becameanl as of March 19, 2018 that Duke has
no intention of entering into such an agreementmgaint now seeks enforcement of its

federally-protected rights as to the three QFshyklkoelectric facilities, the QFs are unique
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assets that are available to meet the growing deérfanrenewable, carbon-free energy
sources, consistent with Duke’s publicly-statedtstyy to reduce dependence on fossil fuels
and move toward clean, renewable energy sodrdasparticular, the purchase of energy
and capacity from hydroelectric resources is comsisvith Duke Energy’s stated goal of

reducing CQ emissions 40 percent from 2005 levels by 2030.

NATURE OF ACTION

This action arises from Duke’s refusal to enteo iloing-term QF PPAs with Cube
Yadkin, the owner of three hydroelectric generataalities that are entitled to sell power
to Duke under the PURPA, N.C. Gen. Stat. § 62-%& Commission’s rules, and Duke’s
own tariffs and schedules. Each of the Cube Yalkdroelectric facilities is certified as a
QF under PURPA each has established a legally enforceable aldigg‘LEQ”) with
respect to the sale of energy and capacity to Dakdeach requested a long-term QF PPA
with Duke, at rates that reflect Duke’s avoidedt@ssof the date of the respective LEOs.
Contrary to its obligations under the law, Duke tefased to negotiate the terms of a long-
term QF PPA with each of the Cube Yadkin QFs, @kime preemptive position that Cube
Yadkin is not entitled to assert its rights undeiRPA. By this action, Complainant seeks

to compel Duke to fulfill its legal obligation taneer into a financially viable long-term

! See Duke Energy 2017 Climate Report to Shareholdergased March 22, 2018
(available at https://www.duke-energy.com/_/medié&four-company/shareholder-climate-
report.pdf).

21d. at 1. Seealsoid. at 7 (stating goal of doubling generation fromtwyavind and solar
by 2030).

3 See Letter dated September 30, 2016 from Serena A. iaepf Bracewell LLP on
behalf of Alcoa Power Generating, Inc. transmittfiteRC Form 556, Notice of Self-Certification
of Qualifying Facility Status for FERC Docket N§3-16-1309-000 (Falls), QF16-1310-000 (High
Rock), and QF16-1311-000 (High Rock), N.C.U.C. Daidko. SP-8651 (Company Folder) (filed
Oct. 24, 2016) (collectively, the “FERC Form 556s”)
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PPA with each of the Cube Yadkin QFs at ratesrdfégct Duke’s avoided cost as of the
date that the LEOs were established. Cube Yadémseeks a declaration of its rights to
sell its energy and capacity, and Duke’s obligatmmpurchase such energy and capacity,
under applicable state and federal law. Finallypb& Yadkin seeks arbitration of all

unresolved issues between the parties concerrngRA.

PARTIES, JURISDICTION AND VENUE

1. Cube Yadkin is a Delaware limited liability compaaythorized to transact
business in North Carolina. It is in the busineewning, developing and modernizing
hydroelectric facilities and is the owner of thellgelectric QFs that are the subject of this
proceeding. Cube Yadkin’s principal place of basmis located at 2 Bethesda Metro
Center, Suite 1330, Bethesda, Maryland 20814. Gpamdence in connection with this
Complaint should be sent to:

Cube Yadkin Generation LLC

c/o Cube Hydro Partners

2 Bethesda Metro Center, Suite 1330

Bethesda, Maryland 20814

Attn: Eli Hopson, VP for Legal, Regulatory and iegl
ehopson@cubehydro.com

Jim W. Phillips, Jr.

Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP

Suite 2000 Renaissance Plaza

Greensboro, North Carolina 27401

(336) 373-8850

(336) 378-1001 (fax)

jphillips@brookspierce.com

Marcus W. Trathen
Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP
Suite 1600, Wells Fargo Capitol Center
150 Fayetteville Street
P.O. Box 1800 (zip 27602)
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Raleigh, NC 27601

(919) 839-0300, ext. 207 (phone)

(919) 839-0304 (fax)

mtrathen@brookspierce.com

2. Respondents DEC and DEP are electric public eslioperating under the

laws of the State of North Carolina for the purgosé generating, transmitting, and
distributing electricity in its service territoriem North Carolina. Respondents are
operating subsidiaries of Duke Energy Corporat@BC’s principal office is located at
526 South Church Street, Charlotte, North Caroli8a02-1802. DEP’s principal office
is located at 410 S. Wilmington Street, RaleighrtN&arolina 2760%.

3. This Commission has jurisdiction over the subjeatter and action, and

venue is proper.

BACKGROUND ON CUBE YADKIN AND THE CUBE YADKIN QFs

4. Cube Yadkin owns the four hydroelectric facilifieshistorically referred
to as the “Yadkin Project”—that were first operatettier a 50-year license issued by the
FERC to Carolina Aluminum Company on May 19, 199%he FERC approved a transfer
of the license to Alcoa Power Generating Inc. (‘@dt) on July 17, 2000. Following the

expiration of the initial license in April 2008,gtYadkin Project was operated under short-

term, annual licenses. In 2006, Alcoa initiateel télicensing process, and on September

* As discussed herein, the Cube Yadkin QFs arecomerected with both DEP and DEC
through Cube Yadkin's affiliate, Cube Yadkin Tramssion LLC. Cube Yadkin is willing to sell
its QF energy and capacity to either or both Dukéies.

> The four facilities are High Rock, Tuckertown, IBahnd Narrows. The first three are
the subject of this complaint. The fourth facilitiNarrows—is not at issue in this proceeding
because it exceeds the “small power productioritigcsize limit.

® Two of the facilities, however, have been in ofierafor nearly a century and the third
for nearly six decades.
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22, 2016, the FERC issued a new long-term licemgddoa for the Yadkin Hydroelectric
Project No. 2197 (the “License”).The License authorizes the operation and maintana
of the Yadkin Project until March 31, 2055.

5. Cube Yadkin signed a contract to acquire the fourdelectric facilities
making up the Yadkin Project from Alcoa on June 31 6; it submitted an application to
FERC seeking approval of the transfer of the Lieefiem Alcoa to Cube Yadkin on
July 25, 2016; and the FERC issued an order apmydtie transfer of the License to Cube
Yadkin on December 13, 20£6.Cube Yadkin formally consummated its agreement t
purchase the Yadkin Project on February 1, 2017.

6. The Cube Yadkin facilities are interconnected witith DEP and DEC.
They are located approximately 130 miles downstrearthe W. Kerr Scott Dam and
Reservoir along a 38-mile segment of the YadkineRias it flows through Davidson,
Montgomery, Davie, Rowan and Stanly Counties. Fropstream to downstream,
descriptions of the three facilities in issue hare as follows:

a. High Rock. The High Rock facility, located ateivmile (“RM”)
253, consists of a 14,400-acre reservoir at gfdl elevation with
a usable capacity of 217,400 acre-feet. High RRekervoir is
impounded by a 936-foot-long, 101-foot high dant thaludes a
non-overflow section, a gated spillway section wh 45-footwide
by 30-foot-high gates, a powerhouse intake, andraaverflow
section. The powerhouse is integral with the dach@ntains three
turbine/generator units with a total installed aapeaof 32.91 MW.

The €911 address for the High Rock Powerhouse 44 B3ingle
Ferry Road, Denton, North Carolina 27239.

" Alcoa Power Generating, Indrder Issuing New License, 156 FERC { 62,210 (2016)
(“Order Issuing New License”).

8 Order Approving Transfer of License, 157 FERC 1 62,188, December 13, 2016.

9 The fourth facility, Narrows, is located at riverile 236.3 and has a total installed
capacity of 110.36 MW.
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b. Tuckertown. The Tuckertown facility, located at RRAI4.3,
consists of a 2,560-acre reservoir at a full pdevation of 564.7
feet, with a usable capacity of 6,700 acre-feetuck&rtown
Reservoir is impounded by a 1,370-foot-long, 76Hbigh dam that
includes a rock filled section, several non-ovevfleections, a gated
spillway section with eleven Tainter gates that#sdoot-wide by
38-foot-high and a powerhouse intake section. gdeerhouse is
integral with the dam and contains three turbineggator units with
a total installed capacity of 38.04 MW. The e9ttlrass for the
Tuckertown Powerhouse is 711 Tuckertown Road, Newdbn,
North Carolina 28127.

C. Falls. The Falls facility, which is located at RA84, consists of a

204-acre reservoir at a full pool elevation of f2et, with a usable
capacity of 940 acre-feet. The Falls Reservoimigounded by a
748-foot-long, 112-foot-high dam that includes avpdhouse intake
section, a trash gate section, a gated spillwaly teih 33-foot-wide
by 34-foot-high gates, a gated section with twani&i gates, and a
non-overflow section. The powerhouse is integrigh the dam and
contains three turbine/generator units with a twistialled capacity
of 31.13 MW. The €911 address for the Falls Powestas 49156
Falls Road, Badin, North Carolina 28009.

Downstream of the Cube Yadkin facilities are thiéefy and Blewett Falls facilities, which

are located at RM 218 and RM 188.2, respectiveiy, which are licensed to DEP as the

Yadkin-Pee Dee Project.

7. On information and belief, the Falls facility walkged into operation on
January 1, 1917, the High Rock facility was placed operation on January 1, 1927; and
the Tuckertown facility was placed into operationJanuary 1, 1962As each of the QFs
was in operation prior to the enactment of the tflgity Act of 1965, Session Law 1965-
287, those facilities are not subject to certifimatunder N.C. Gen. Stat. 62-110.1(&ke
also Order Withdrawing Application, N.C.U.C. Docket N&-56, Sub 1 (Dec. 2, 1999)
(concluding that Alcoa, Tapoco and Yadkin, “by wetof their current activities, their

proposed reorganization and their proposed a@s/itshould not be considered “public

utilities” under North Carolina law).

#351214 -8-

OFFICIAL COPY

Mar 29 2018



8. The Cube Yadkin QFs have undergone, and will uraefgther,
substantial modifications, as required by the Lsgem order for Cube Yadkin to generate
electricity at the facilities. In general, the nfadtions required by the License address
turbine/generator efficiency and water quality. wéwer, the License includes extensive
terms and conditions related the protection of aguebitat, fish populations, wetlands,
recreational opportunities, and aesthetics. IOitder Issuing New License, the FERC
estimated a total capital cost of $112,629,390GHerturbine/generator modifications and
water quality measures aloHewWhile Cube Yadkin's current scope of work and hbetdg
has been reduced below this amount, the requiretifications are significant and allow
these QFs to be treated as “new” capacity underFAJRMore specifically, the FERC
license requires:

a. High Rock. The License requires that all thredine/generator
units be refurbished to improve hydraulic efficign@he dissolved
oxygen (“DO”) monitoring equipment below the dam snibe
upgraded to allow for the transmittal of data iarinute increments
from the DO monitors to the Dispatch Center. Arredry system
must be installed to provide real-time water gyaldata to
researchers and the public via the web. Turbinatiag technology
and cone valves must be installed to provide thgirmam water
quality improvement. These improvements will inGaeahe total
installed capacity from 32.9 MW to 40.32 MW. Cubadkin is also
replacing the balance of plant at High Rock, ingigdall electrical
and mechanical systems such as switchgear, tramsfeygovernors,
and protective relays. Modern spill control andnteinment
technology will also be installed. New unit cotérand governors
will be installed, which will improve plant effioey. High
efficiency transformers and power distribution syss will be
installed to reduce plant power consumption.

10 See Order Issuing New License at 1 38, 43, describing certain of the propogepades,
with FERC staff cost estimates in 2007 dollars mfest in the Final Environmental Impact
Statement for Hydropower Licenses, Yadkin Hydrogledroject - FERC Project No. 2197-073
at 245, 248.
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b. Tuckertown. The License requires that the threleite/generator
units be refurbished to improve hydraulic efficignd@he License
requires the installation of aerating cone valM@§ monitoring
equipment below the dam, and a telemetry systeprdueide real-
time water quality data. New cooling systems wmstalled to
improve unit efficiency, as well as provide an imypgment in spill
containment and control. New unit controls werstafied in two
units, and the third will be installed next year,provide improved
plant efficiency.

C. Ealls. The License requires that three of theibefigenerator units
be refurbished to improve hydraulic efficiency. D@onitoring
equipment below the dam must be upgraded and talgsgstem
developed and installed to provide real-time wegtelity data.

d. System control. A new master control system wal developed,
allowing operation of all the facilities in a coardted and optimized
way. By operating the plants as a single groupear of individual
units, the overall efficiency and generated powidirbe increased?!

e. Enhancement of aquatic habitat, fish populationstlamds,
recreational opportunities, and aesthetics. In taddito the
modifications and upgrade, the License requirestti@operations
of the Cube Yadkin QFs (and Narrows) be signifigaattered to
enhance aquatic habitat, fish populations, wetlamdsreational
opportunities, and aesthetics. These requirensetdetailed more
fully in the License, but specifically include e&éion controls and
flow regimes to protect “aquatic habitat, fish plpons, wetlands,
recreational opportunities, and aesthetiés.The License requires
that significant recreational facility upgrades, cliding
improvements to several existing recreational stes construction
of new fishing piers, campsites, and a swimmingaaréee
implemented® The License also requires a number of operational
changes and studies to identify and protect endadgpecies within
the project boundari€d.Finally, the License requires that an Historic
Properties Management Plan intended to proteairalitesources in
the vicinity be developed and implementéd.

" This includes Narrows, as well as the three QFs.
12 Order Issuing New License at T 32.

1B1d. at 7 47.

41d. at 5.

151d. at 7 49.
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Thus, while the Cube Yadkin QFs have been capabigigerating hydroelectricity for
decades—in two cases nearly a century—the Liceffsetigely restarts the useful life of
these facilities as hydroelectric generating féesi by requiring sweeping operational and
infrastructure changes, including state-of-the-&wrbine/generator units, aeration
technology, environmental controls, and resourceagament protocols, all comparable
to those applicable to new facilities. The Licems#udes detailed and specific terms and
conditions related to the improvement and operaticihe Cube Yadkin QFs for the next
thirty-eight (38) years.

9. At Duke’s suggestion, reflecting the substantialestment in the
modernization and renewal of the Cube Yadkin faedi Cube Yadkin has sought
registration of all four of the Yadkin facilities d&lew Renewable Energy FacilitieSee
Docket Nos. SP-9172, Sub 0; SP-9172, Sub 1; SP;®d?2; and EMP-94, Sub 0. These
registrations were filed on March 16, 2017, andaienpending as of this date.

10.  Unlike solar QFs and some other types of renewathleCube Yadkin QFs
are available 24 hours a day, can be scheduleshglypeak periods, and can provide
significant value to Duke’s transmission systenastipularly in counterbalancing existing,
and integrating the expected expansion of, intéemtitresources. In addition, as explained
subsequently herein, a PPA that included all fd@ube Yadkin’s hydroelectric facilities
would provide significant value in that they coudd made subject to Duke’s dispatch
control, and Duke could use the energy and capdcityng the hours Duke needed them
the most. Given the large expected increase i g@aeration on the Duke system over
the next several years, having the ability to faligpatch all four Yadkin facilities would

provide Duke significant operational flexibility drenable the integration of new solar
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resources with the clean, renewable energy genkebgtthe Yadkin facilities. In addition,
Duke’s downstream hydroelectric facilities, Blewattd Tillery, would benefit from the

increased dispatch coordination with the Yadkinlitaes.

COUNT ONE: COMPLAINT AND DECLARATORY RULING

11. PURPA was part of a package of legislation calledNational Energy Act
and was designed to combat a nationwide energg Giysencouraging conservation of oil
and natural gas and promoting the developmentefrative energy resources. One of the
stated goals of PURPA and its implementing regaitetis to “encourage” the development
of small power production facilities using renewalilel sources, such as hydroelectric
energy. 16 U.S.C. § 824aA&m. Paper Ingt., Inc. v. Am. Elec. Power Serv. Corp., 461 U.S.
402, 405 n.1 (1983).

12.  Section 210 of PURPA obligates electric utilitiegptirchase the energy and
capacity of cogeneration facilities and small poyeoduction facilities that meet the
requirements of PURPA Section 201, which are cajlealifying facilities or QFs.

13. PURPA charges the FERC with implementing the mamgigiurchase and
sell obligations, requiring electric utilities taghase electric power from, and sell power
to, qualifying cogeneration and small power productacilities. S. Cal. Edison Co. v.
FERC, 443 F.3d 94, 95 (D.C. Cir. 2006) (citing PURPAS@n 210(a)(1)-(2), 16 U.S.C.
8§ 824a-3(a)(1)-(2)). State regulatory authorities & turn, required to implement PURPA
in a way that gives effect to FERC’s regulationpliementing PURPASee PURPA
Section 210(f)(1), 16 U.S.C. § 824a-3(f)(BERC v. Mississippi, 456 U.S. 742, 751

(1982).
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14.  The regulations promulgated by FERC allow the QEleat to sell energy
“as available” or to sell “energy or capacity pwastto a legally enforceable obligation for
the delivery of energy or capacity over a specifen.” 18 C.F.R. § 292.304(d).

15. As the Commission has acknowledged in various srdeERC wrote the
“legally enforceable obligation” concept into it§l RPA rules knowing that QF and utility
negotiations might not proceed smoothly and thatildy might try to frustrate a QF’s
exercise of its PURPA rights. The LEO concept mistehe QF in such a situation. The
concept was explained by FERC in a PURPA enforcéasion, where the FERC wrote:

Thus, under our regulations, a QF has the opticzotomit
itself to sell all or part of its electric outpu &n electric
utility. While this may be done through a contract, if the
electric utility refuses to sign a contract, the QRay seek
state regulatory authority assistance to enforce RURPA
imposed obligation on the electric utility to purelse from
the QF, and a non-contractual, but still legally
enforceable, obligation will be created pursuant tbe
state’s implementation of PURP.AAccordingly, a QF, by
committing itself to sell to an electric utilityl]se commits
the electric utility to buy from the QF; these coiments
result either in contracts or in noncontractual, lhiinding,

legally enforceable obligationsThe LEO is based upon the
QF’s exercise of its options under PURPA and FE&®REst

J.D.Wind, 129 FERC 161,148 (2009con. denied, 130 FERC 61,127 (2010) (emphasis
supplied). Seealso id. Order on Arbitration, Docket No. E-2, Sub 966 (EFCv. Progress
Energy Carolinas) (Jan. 26, 2011), at 8-9.

16. Inexplaining a QF’s rights under PURPA and itaulagons, the FERC has
said that QFs are entitled to “long-term avoidest @mntracts or other legally enforceable
obligations [“LEOs"] with rates determined at thmé the obligation is incurred, even if
the avoided costs at the time of delivery ultimatdiffer from those calculated at the time

the obligation is originally incurredJ.D. Wind 1, LLC, 130 FERC { 61,127, at para. 23
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(2010);see also Order Setting Avoided Cost Input Parameters, N.C.U.C. Docket No. E-
100, Sub 140 (Dec. 31, 2014)Y{der Setting Parameters’) at 19 (acknowledging a QF's
legal right to long-term fixed rates pursuant tatiee 210 of PURPA under thED. Wind
Orders).

17. The FERC has not, by regulation or by order, spEtis minimum or
maximum term for PPAs offered by electric utilitiesQFs. However, the FERC has held
that QFs are entitled to contracts “long enoughlkmw QFs reasonable opportunities to

attract capital from potential investor$\indham Solar LLC & Allco Fin. Ltd., 157 FERC

161,134 at para. 8 (Nov. 22, 2016). In other wptide FERC has made clear that a QF is

entitled to a PPA with a duration sufficient totjiisinvestment in the underlying project,
an issue of particular concern to Cube Yadkin iquarang the Yadkin facilities. A long-
term PPA at fixed rates is the only practical waytovide sufficient certainty for QFs of
the size and scope of the Cube Yadkin QFs.

18. On November 15, 2016, Duke filed its Joint Initsthtement and Proposed
Standard Avoided Cost Rate Tariffs of Duke Energydlinas, LLC and Duke Energy
Progress, LLC with the Commission in Docket No. @1Sub 148 (the “2016 Duke
Avoided Cost Proposal’). The 2016 Duke Avoided CBsbposal requested sweeping
changes to the methodology by which the electrigies’ avoided costs are calculated,
which would have the impact of dramatically redgcthe utilities’ avoided costs, and,
therefore, rates offered to QFs.

19. The 2016 Duke Avoided Cost Proposal asserted tHaP @nd DEC
“routinely negotiate PURPA PPAs with larger QFstigaiting concerns raised in 2014 in

the Sub 140 [avoided cost] proceeding” about tHedity of obtaining a negotiated PPA
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with DEP or DEC. 2016 Duke Avoided Cost Propos&at On information and belief,
however, Duke is currently declining to enter ifdog-term PPAs with QFs not eligible
for the standard offer and is insisting insteadsbart, five-year agreementssee, e.g.,
Hearing Transcript, Vol. 5, Docket No. E-100, Sdl8lat p. 73, lines 20-22 (“Q. And |
also heard you to say earlier today that now ferrtégotiated contracts, Duke is offering
not a 10-year term but a five-year term. A. Thabtsrect.”). See also id. at pp. 79-82
(colloquy between Chairman Finley and Witnesses iBaw and Freeman concerning the
potential for rash of complaints at the Commisssoncerning the appropriate length of
the term of non-standard purchase agreements to@mdely reflect the need for financial
viability of renewable energy projects).

20. The Cube Yadkin QFs have self-certified by filingrin 556s with the
FERC on September 28, 2016. Hard copies of thedFE®&tm 556s were mailed to Duke
at its principal place of business in CharlottetifACustomer Owned Generation - Malil
Code ST13A, P.O. Box 1010, Charlotte, NC 28201pgctober 3, 2016. As a result of the
consummation of the purchase of the Cube Yakin Qbbe Yadkin is now the owner of
the QFs and has updated the FERC Form 556s tatréfleownership. See Amended
Certification of Qualifying Facility Status for artall Power Production or Cogeneration
Facility, Docket NosQF16-1309-000, QF16-1310-000, and QF16-1311-000dva, 2018).

21. Each of the Cube Yadkin QFs has a nameplate cgpacéxcess of the
maximum size for which the Commission has approsthdard contract terms and
conditions. See, eg., Order Establishing Standard Rates and Contract Terms for

Qualifying Facilities, N.C.U.C. Docket No. E-100, Sub 140 (Dec. 17, 20&6kinding of
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Fact 1. The QFs must therefore negotiate the tantdsonditions of their respective PPAs
with Duke.

22.  Conversations with Duke concerning the purchas®Iefcapacity began
over a year and a half ago. In fact, Cube Yad&athed out to Duke in March 2016, prior
to signing the purchase agreement with Alcoa, at gfathe due diligence process to
introduce itself and learn how Duke might approadbing-term PPA. Such an agreement
was a critical component of Cube Yadkin’s businglss to acquire the Yadkin Project
facilities from Alcoa, and it was known and suppedrby Alcoa. As evidenced by Alcoa’s
submittal of the Form 556s to establish QF righttsyas understood and agreed by the
parties that Alcoa would support Cube Yadkin’s gffdo enter into a long-term PPA with
Duke to sell energy and capacity.

23. Immediately upon executing the purchase agreemdht Alcoa, Cube
Yadkin again contacted Duke, which resulted in énspn meetings in early August 2016
to discuss a potential long-term PPA for the QR August 23, 2016, Cube Yadkin
contacted Duke via email to follow-up an in-perso@eting confirming its plan to certify
High Rock, Tuckertown, and Falls as QFs and rditegaits request “to have further
discussions with Duke regarding longer-term QF amts for these facilities.'See email
dated August 23, 2016 from John R. Collins, ExeeuWice President and Managing
Director — Business Development, Cube Hydro PastherRegis Repko, Senior Vice
President and Chief Fossil/Hydro Officer, Duke Hyyefattached as Exhibit 1).

24.  Again, on or about September 16, 2016, Cube Yadkmtacted Duke to
further discuss Duke purchasing the output of theeCyadkin QFs. This discussion was

confirmed by Duke in a responsive letter dated &aper 21, 2016, sent by Duke to Cube
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Yadkin in “follow up to our conversation of Septeentd6, 2016, during which [Duke]
communicated [its] ... positions in response to yoguiry soliciting Duke’s interest in
purchasing the output of the Yadkin systentste Letter dated September 21, 2016 from
Michael Keen, Business Development Manager, Dukerdgn to John R. Collins,
Executive Vice President and Managing Director -siBess Development, Cube Hydro
Partners (attached as Exhibit 2). In this letbarke states that it has no current need for
energy or capacity and that “to the extent Cubekifadpproached Duke under PURPA,
that under PURPA’s requirements, Duke would likedye no obligation to purchase any
output of energy or capacity from the Yadkin systamts that may be certified as qualified
facilities.” 1d.

25.  Subsequently, on October 11, 2016, Cube Yadkinsingtted a letter to
Duke updating Duke on the Yadkin facilities selftdeation as QFs and responding to its
assertions regarding eligibility under PURP&ee undated letter from John R. Collins,
Executive Vice President and Managing Director -siBess Development, Cube Hydro
Partners to Michael Keen, Business Development §emaDuke Energy (attached as
Exhibit 3). Cube Yadkin further noted Duke’s ohblitpns under PURPA and the FERC'’s
regulations to purchase energy and capacity maaéable from QFs and recommended
that the parties meet to discuss any concerndnglad the facilities QF status “at your
earliest convenience.ld.

26. Inresponse, by letter dated October 14, 2016, Dejeeted Cube Yadkin's
commitment to sell electrical output under PURRAtisg that “this letter serves as Duke’s
formal notice under 292.309/310 that if in the fet@ube Hydro is a qualifying facility

with respect to the Yadkin system and it seekeliggewer to Duke, it is Duke’s view that
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it is exempted from any purchase obligation unddRPA with respect to the Yadkin
system.” See Letter dated October 14, 2014 from Michael KeersiBess Development
Manager, Duke Energy, to John R. Collins, ExecuMiee President and Managing
Director — Business Development, Cube Hydro Past(aitached as Exhibit 4). In this
letter, Duke goes on to assert—allegedly as a fasiduke’s position that it is “exempted”
from any purchase obligation under PURPA—that “Culyelro has sought, and Alcoa
currently has market-based rate authority on tlseshaf the ability and history of selling
the output of the Yadkin system into competitiveolelsale and organized markets$d.

27. As evidenced by the exchange of communications detwthe parties,
Duke’'s LEO to purchase the output of each of thes Q¥as established as of
September 16, 2016, when Cube Yadkin communicégezbmmitment to sell the output
of the facilities to Duke. At the latest, the LE®sre established as of September 28, 2016
upon the filing of the FERC Form 556s, or Octobgr2016, when Duke received Cube
Yadkin’s letter confirming its intention to sell @uke as QFs. The effectiveness of this
October 11 letter to establish the LEOs can be determinech fiduke’s letter dated
October 14, 2016, which is attached as Exhibiefecting Cube Yadkin’'s commitment to
sell its QF output. Although Cube Yadkin had net gonsummated its purchase of the
QFs at the time the LEOs were established, it igagbd a binding contract to purchase the
facilities (with only limited regulatory out clausg had submitted an application to transfer
the FERC license as early as July 25, 2016, andphemhred the self-certification Form

556s that had been filed with the FEECIn any event, the obligation established under

6 The establishment of a LEO has never been premised an ability to deliver power at
the time the LEO is created. As has been recodnigethe FERC, a QF is entitled to choose
avoided costs calculated at the time it incursothigation even if those avoided costs differ from
the avoided costs at the time of delivdfiynal Rule Regarding the Implementation of Section 210
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PURPA attaches to the facility, not to the ownethef QFs.See, e.g., 16 U.S.C. § 824a-3
(describing obligation of public utilities to puiase electric energy from “facilities”); 18
C.F.R. 8§ 292.303(a) (“Each electric utility shalrphase ... any energy and capacity which
is made available from a qualifyirfgcility”)(emphasis supplied). And just like other
situations in which a developer’'s establishmenarmlEO has occurred at the financing
stage of the project, Cube Yadkin’s commitmentguare the facilities, and its willingness
to make the investment required to upgrade and madethe facilities required as a
condition of the transaction, were predicated andhalification of the facilities as QFs
and the requirement under PURPA that Duke purctieseutput of the QFs.

28.  Consistent with its “formal notice” to Cube Yadlahits position that it is
not required under PURPA to purchase the outpuh@fCube Yadkin QFs, Duke has
refused to provide proposed contract terms, inolygricing, for a long-term QF PPA or
to otherwise enter into negotiations for such aeagent. Duke did represent that it would
enter into good faith negotiations with Cube Yadkamcerning the purchase of the output
of the Yadkin facilities on a non-PURPA basis. Tohaversations with Duke regarding the
“alternative” approach first began as early as Maver 2016. With hopes of furthering
these discussions, Cube Yadkin entered into arleitgeement with Duke dated
April 25, 2017, which stated that any such disaussiwould not be deemed to establish

any LEO under or pursuant to PURPA.

of the Public Utility Regulatory Policies Act of 1978, Order No. 69, FERC Stats. & Regs. 1 30,128
at 30,880, and.D. Wind 1, LLC, 130 FERC { 61,127, at para. 23 (2010). ThusLE®@ is a
necessary precondition to a QF beginning the psdogsvhich ultimately energy and capacity can
be delivered, whether through the construction oéw facility or, as in this case, the upgrading
and modification of existing facilities.
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29. Relying onthe possibility of an alternative paitatPPA, Cube Yadkin filed
the currently pending registration statements id-March. This included all four Cube
Yadkin hydroelectric facilities because the fougdther could be made subject to Duke’s
dispatch control, and Duke could use the energycapacity during peak periods or as
necessary for reliability due to intermittent resms such as solar. Recognizing the
benefits of this approach, Cube Yadkin delayeddhfmrcement of its rights as a QF
because it was waiting, in good faith, on Dukertgagye in the alternative approach. While
Duke continued to assure Cube Yadkin that an affex forthcoming, Duke did not provide
an offer until August 10, 2017, nearly four mond#iter the parties entered into the letter
agreement and six months after the parties hagagngrinciple on the approach. Duke’s
conduct since the beginning of the discussions &éetvthe parties appears to have been
designed to discourage Cube Yadkin from pursumgghts under PURPA.

30. Duke’s claim that it is “exempted” from any purchagbligation under
PURPA because “Cube Yadkin has sought, and Alcoeertly has, market-based rate
authority” is without legal basis. First, the FER@rant of market-based authority does
not have any bearing on QF status and is not tiednly history or ability to sell into
competitive markets; rather it is based solely abe&€Yadkin’s lack of market power under
the applicable FERC regulations. Cube Yadkin guired under federal law to have
market-based rate authority, even if it obtains PBRontracts with Duke, because the
three QFs are over the 30 MW threshold for the Kgfgption from federal rate regulation.
Second, Duke has not sought from the FERC, andingrthas not been granted, an
exemption from its obligations under PURPA to passshfrom the Cube Yadkin QFs and,

therefore, is legally required to enter into a cactiual arrangement with Cube Yadkin.
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31. Asshown above, each of the Cube Yadkin QFs hadbkstted a LEO prior
to Duke’s filing of the 2016 Duke Avoided Cost Pospl with the Commission and is
entitled to enter into long-term PPAs with Duke the purchase of the output of the QFs
at Duke avoided cost calculated in accordance thi&l®rder Setting Parameters.t’

32.  Section 62-156 of the North Carolina General Sestyrovides that, in the
event that a small power producer and an electititytare unable to mutually agree to a
contract for the sale of electricity or to a prfoe the electricity purchased by the electric
utility, the Commission shall require the utility purchase the power at a rate and on terms
specified in the statute.

33. OnJuly 27,2017, House Bill 589 (N.C. Session 12847-192) was signed
into law. Part | of this legislation makes certegmisions to the definition of “small power
producer” under G.S. § 62-3(27a) to bring thatrdidin in line with the federal definition
and to G.S. § 62-156 governing a utility’s obligatito purchase power from small power
producers. These statutory revisions, howevemat@pplicable to the Cube Yadkin QFs
as Duke’s obligation is effective as of the estdbhent of the LEO, which predates the

new legislation.See, e.g., 18 C.F.R. § 292.304(d)(ii}Qrder Setting Parameters, at 19

" As discussed in the introduction to this complaihe formal LEO process established
by the Commission in prior cases is simply not egjaple to the facts and circumstances here,
which include hydroelectric facilities construcigdbor to the enactment of the statutory obligation
to secure a CPCN pursuant to G.S. § 62-110.1 that had long-standing relationships with the
electric utilities in question seeking to invokeeithrights under PURPA. The Commission’s
recently-articulated LEO test—which requires th&F (1) be certified as a QF, (2) have a CPCN
(or have filed a report of proposed constructiamd (3) have provided to the utility a Notice of
Commitment form—has no applicability to the instaituation involving QFs that predate the
statutory certification processes. Because thiedbLEO process does not by its own terms apply
to the Cube Yadkin QFs, its applicability shouldvizgved if the Commission were to determine
that it was otherwise applicable to Cube Yadkinegithat Cube Yadkin could not have known
that in advance. In any event, Cube Yadkin subsigntcomplied with the substance of the
requirement in its communications with appropriggesonnel at Duke.
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(acknowledging a QF’s legal right to long-term fixeates under Section 210 of PURPA
underJ.D. Wind Orders).

34. Section 62-73 of the North Carolina General Statutenpowers this
Commission to hear complaints against public ggitorought “by any person having an
interest, either direct or as a representativengf@ersons having a direct interest in the
subject matter of such complaint.”

35. In addition to the Commission’s complaint authoptyrsuant to N.C. Gen.
Stat. 8§ 62-73, the North Carolina Declaratory JuelgimAct, N.C. Gen. Stat. § 1-253,
empowers courts of record to declare rights, statnd other legal relations, whether or
not further relief is or could be claimed. Suchldestions shall have the force and effect
of a final judgment or decree. Pursuant to N.C..(&at. § 62-60, the Commission may
exercise this power under the Declaratory JudgrAehivith respect to all subjects over

which the Commission has jurisdiction.

COUNT TWO: PETITION FOR ARBITRATION

36. The allegations contained in paragraphs 1 — 35hif Complaint are
realleged and incorporated by reference.

37.  Cube wishes to enter into a PPA with Duke to sedrgy and capacity from
the Cube Yadkin QFs at rates that reflect Duke'sidad cost as of the date of the
respective LEOs. Duke has refused to negotiatéetines of long-term QF PPAs.

38. The issues to be resolved in this arbitration ét¢:whether Duke has
negotiated freely, openly, and in good faith widspect to entering into new long-term
PPAs for the output of the Cube Yadkin QFs witteart of not less than ten years, as

required by PURPA, and (2) whether Duke has negpatifieely, openly, and in good faith
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with respect to payment to Cube Yadkin of its ubided costs, including both capacity
and energy components, also as required by PURPA.

39. Pursuantto N.C. Gen. Stat. § 62-40 and the oafeh® Commission in the
avoided costs proceedings, Complainant requedti&ommission act as arbitrator and
resolve the unresolved issues arising from the tigms, including Duke’s actual
avoided costs, including both capacity and enemyponents. Cube Yadkin seeks ten-
year PPAs and, therefore, meets the two-year camenit of capacity requirement for the
Commission to conduct such an arbitration.

40. Complainant requests that the Commission requirkeDRa: (1) enter into
long-term PPAs for the output of the three Cube Rifad)Fs and (2) provide payment
pursuant to these new long-term PPA of Duke’sdudlided costs, including both capacity

and energy components, as of the date of the edtat@nt Cube Yadkin’s LEOs.

RELIEF REQUESTED

WHEREFORE, Complainant respectfully requests tiratCommission grant the
following relief:

1. Treat this matter as a formal Complaint against RE& DEC pursuant to
Section 62-73 of the North Carolina General Statatel the Commission Rules of Practice
and Procedure, and as a request for a declaratdgynent pursuant to Section 1-253 of
the North Carolina General Statutes;

2. Declare that DEP and DEC are legally obligatedurcipase the output of
the Cube Yadkin QFs under PURPA, that the legalfpreeable obligations arose as of
September 16, 2016 (or, at the latest, Octobe2@16), that the formal processes adopted

by the Commission in its avoided cost orders resmgthe establishment of a LEO were

#351214 -23-

OFFICIAL COPY

Mar 29 2018



not intended to and do not apply to the Cube YadMis, and that the Cube Yadkin QFs
are entitled to avoided cost rates establisheddaoraance with the Commission’s Order
Establishing Avoided Cost Rates for DEC and DERadsMarch 10, 2016, in Docket No.
E-100, Sub 140;

3. Issue an Order directing DEP and/or DEC to enter mPPA with each
Cube Yadkin QF incorporating fixed, levelized aaadcost rates for energy and capacity
and with a contract term of sufficient length thia¢ investment in the underlying QF
projects is justified, not less than ten years;

4. Arbitrate the unresolved issues consistent with gusition of the

Complainant as set forth herein;

5. Set this matter on an expedited procedural schednte
6. Grant such other and further relief as this Comimmssnay find just and
reasonable.
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Respectfully submitted, this 2@lay of March, 2018.

Of Counsel:

Gisele L. Rankin, Esq.
N.C. State Bar No. 9429
306 Livingstone Drive

Cary, North Carolina 27513

glr.tarheel@gmail.com

I

Jim W. Phillips, Jr.

N.C. State Bar No. 12516

Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP

Suite 2000 Renaissance Plaza

Greensboro, North Carolina 27401

(336) 373-8850

(336) 378-1001 (fax)

jphillips@brookspierce.com

Marcus W. Trathen

N.C. State Bar No. 17621

Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP

Suite 1600, Wells Fargo Capitol Center

150 Fayetteville Street

P.O. Box 1800 (zip 27602)

Raleigh, NC 27601

(919) 839-0300, ext. 207 (phone)

(919) 839-0304 (fax)

mtrathen@brookspierce.com

Attorneys for Cube Yadkin Generation LLC
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VERIFICATION

The undersigned, being first duly sworn, deposes and says that he is the Secretary
of Cube Yadkin Generation LLC. He furthers states that he has read the foregoing
Complaint, Request for Declaratory Ruling, and Request for Arbitration (*Complaint”™) and
that, to his personal knowledge and belief, the matters and statements contained therein are
true, except as to those matters or statements made upon information and belief. and as to
those. he believes them to be true: and that he verifies the foregoing Complaint on behalf
of Complainant.

This the 28" day of March, 2018. JZ /L’—

:1i Hopson

Sworn to and subscribed before me

this day of AU 2018,

Notary Public

My Commission Expires: 1{- [4 - 2o\ V

"""

& Blaaneee,, A
S * R b, & LA
o’ SR
isig fe 0L
iy, Bied
AY 18 5 3
B RSN

u,"' 0; c 0»“\

)
Peonpggeanntt

OFFICIAL COPY

Mar 29 2018




AdOD YIDI440 810¢ 6¢ 1elN

EXHIBIT 1



From: John Collins

Sent: Tuesday, August 23, 2016 9:50 AM

To: regis.repko@duke-energy.com

Cc: Kristina Johnson <kjohnson@cubehydro.com>
Subject: Follow-up to Our Meeting

Regis,

| hope this email finds you well and enjoying the end of summer. | am emailing to follow-up on our
discussions regarding the Yadkin hydroelectric assets that Cube Hydro is purchasing from Alcoa. As we
discussed in our meeting, we plan of registering 3 of the assets, High Rock, Tuckertown and Falls, as
Qualifying Facilities and would like to have further discussions with Duke regarding longer-term QF
contracts for these facilities. In addition, we discussed the possibility of a long-term PPA arrangement
for all four facilities including the Narrows plant with Duke that could provide additional flexibility for
Duke to manage its grid due to the continuing impact of solar generation on the Duke network.

As a follow-up to the meeting you were going to put us in contact with the appropriate team members
at Duke to begin discussions. | wanted to let you know that Kristian and | plan to be in North Carolina
next Thursday, September 1%, and have some availability to meet with your team if their schedules
permit.

Let me know if that will work or who we should contact to begin further discussion related to long-term
PPAs for the Yadkin hydroelectric plants.

Look forward to hearing from you.
Regards,
John

John R. Collins

Executive Vice President and Managing Director — Business Development
Cube Hydro Partners

Two Bethesda Metro Center, Suite 1330

Bethesda, MD 20814

(240) 482-2703 (Work)

jcollins@cubehydro.com
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Duke E
) DUKE 299 First A\,:nfle ;‘:ﬁz
EN ERGY® St. Petersburg, FL 33701

September 21, 2016

Cube Hydro Partners
Two Bethesda Metro Center, Suite 1330
Bethesda, MD 20814

Attn: John R, Collins
Executive Vice President and Managing Director — Business Development

Re: Inquiry concerning sale of output of Yadkin system to Duke Energy

Dear John:

This letter is a follow up to our conversation of September 16, 2016 during which 1 communicated to you
Duke Energy Progress, LL.C and Duke Energy Carolinas, LLC’s (collectively/individually, “Duke™)
positions’ in response to your inquiry soliciting Duke’s interest in purchasing the output of the Yadkin
system. The “Yadkin System” consists of four hydro-electric units as follows: High Rock Station,
approximately 33 MW; Tuckertown Station, approximately 39 MW, Falls Station, approximately 30
MW, and Narrows Station, approximately 119 MW,

The Yadkin system is currently owned and operated by Alcoa Inc., and is the subject of a potential
purchase by Cube Yadkin Generation, LLC (“Cube Yadkin”). You informed me that Cube Yadkin does
not currently own or operate the Yadkin system, but anticipates that it will close on the transaction to own
and operate the facilities around November 1, 2016. As I communicated to you previously, Duke does
not have any current needs for energy or capacity; however, if a need arises in the future, Duke would
likely issue a request for proposals and Cube Yadkin can elect to submit a responsive bid. You further
informed me that Cube Yadkin is considering certifying the three smaller units as qualifying facilities
under the Public Utility Regulatory Policies Act of 1978 (“PURPA”). In that regard, I informed you that
to the extent Cube Yadkin approached Duke under PURPA, that under PURPA’s requirements, Duke
would likely have no obligation to purchase any output of energy or capacity from the Yadkin system
units that may be certified as qualified facilities.

Please feel free to contact me with any questions.

Sincerely,

AT

Michael Keen
Business Development Manager
Duke Energy

www.duke-energy.com
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Michael Keen

Business Development Manager
Duke Energy

299 First Avenue North

St. Petersburg, FL 33701

Dear Michael,

I am writing in response to your letter dated September 21, 2016 (the “September 21
Letter”) regarding the discussions between Duke Energy Progress, LLC and Duke Energy
Carolinas, LLC (individually and together, “Duke™), and Cube Hydro Partners, LLC (*“Cube
Hydro™) with respect to the four hydroelectric projects on the Yadkin River (collectively, the
“Yadkin Projects™) that are currently owned by Alcoa Power Generating Inc. (“Alcoa™).

As we discussed, Cube Hydro Carolinas LLC, an affiliate of Cube Hydro, has agreed to
acquire the Yadkin Projects from Alcoa. The acquisition is anticipated to occur before the end of
2016. Alcoa has certified three of the four Yadkin Projects — the approximately 30 MW Falls
project, the approximately 40 MW Tuckertown project, and the approximately 34 MW High Rock
project — as qualifying small power production facilities (“QFs™) under the Public Utility
Regulatory Policies Act of 1978 (“PURPA™) and the implementing regulations of the Federal
Energy Regulatory Commission (“FERC”).

As you may know, Section 210(m) of PURPA and FERC’s regulations require electric
utilities, including Duke, to purchase energy and capacity made available from QFs. See 16 U.S.C.
§ 824a-3(a)(2) (2012); 18 C.F.R. § 292.303(a) (2016). FERC’s regulations further specify that a
QF shall have the option of making sales to an electric utility pursuant to a legally enforceable
obligation, or on an “as available” basis. See 18 C.F.R. § 292.304(d) (2016).

Given that three of the Yadkin Projects are now QFs, we recommend that we meet to
discuss your concerns at your earliest convenience. We are happy to come to your offices in late
October or early November to discuss the process for making sales from these projects to Duke
pursuant to PURPA. We would anticipate that such discussions would, among other things,
address the statement in the September 21 Letter that, “under PURPA’s requirements, Duke would
likely have no obligation to purchase any output of energy or capacity from the Yadkin system
units that may be certified as [QFs].” While electric utilities may petition FERC to be relieved of
their mandatory purchase obligations under PURPA, it does not appear that FERC has issued an
order relieving Duke of such obligations, or that there are any other applicable exceptions or
exemptions.

Phone: 240.482.2700 | Fax: 240.482.2727 | 2 Bethesda Metro Center, Suite 1330, Bethesda, MD 20814
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Thank you for your attention to this matter.

mutually agreeable date to meet at your offices.

Ce:

Kristina Johnson
Dhiaa M. Jamil

We’ll be contacting your office to find a

Sincerely,

/”’J;%;%/ éf /%éf/
< Wi <

o

/ John R. Collins

“ Executive Vice President and
Managing Director — Business
Development
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Duke E
DUKE 299 First Av';nie ;:r:r!:

A
"Wﬁ ENERGY;. St. Petersburg, FL 33701

October 14, 2016

Via Email and Priority Mail

Mr. John R. Collins

Executive Vice President and Managing Director — Business Development
Cube Hydro Partners, LLC

Two Bethesda Metro Center, Suite 1330

Bethesda, MD 20814

Re: Response to Undated Cube Hydro Letter Received October 11, 2016

Dear John:

This letter is a follow up to your undated letter to Duke Energy Carolinas, LLC and Duke Energy
Progress, LLC (“Duke”) which was received on October 11, 2016 (the “Cube letter”).

In the Cube letter you inform Duke, as Cube Hydro Partners LLC, on behalf of Cube Hydro Carolinas,
LLC (collectively, “Cube Hydro™), that Alcoa Power Generation, Inc. (“Alcoa™) has certified three out of
four units of the Yadkin system as qualifying facilities under PURPA. The “Yadkin system” consists of
four hydro-electric units, as follows: High Rock Station, approximately 33 MW, Tuckertown Station,
approximately 39 MW; Falls Station, approximately 30 MWs; and, Narrows Station, approximately 119
MW. You further inform us that Cube Hydro seeks to purchase the Yadkin system from Alcoa, and may
be the actual owner and operator of the Yadkin system by the end of 2016. At this time, Cube Hydro
neither owns nor is a qualifying facility with respect to the Yadkin system. Therefore, Cube Hydro has
no potential rights to exert under PURPA. Although your letter fails to reference our discussions, we
have previously and prior to your letter informed you of the PURPA provisions under which Duke would
be exempted from PURPA with regard to the Yadkin system. Accordingly, this letter serves as Duke’s
formal notice under 292.309/310 that if in the future Cube Hydro is a qualifying facility with respect to
the Yadkin system and it seeks to sell power to Duke, it is Duke's view that it is exempted from any
purchase obligation under PURPA with respect to the Yadkin system,

Representations and warranties in applications made at FERC demonstrate that Cube Hydro has sought,
and Alcoa currently has market-based rate authority on the basis of the ability and history of selling the
output of the Yadkin system into competitive wholesale and organized markets. However, after you have
closed on the transaction with Alcoa, if you seek to approach Duke under PURPA we will be glad to
discuss this matter further.

Sincerely,

Sl 72—
Michael Keen
Business Developer Manager, Duke Energy

www,duke-energy.com

OFFICIAL COPY

Mar 29 2018



