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BUBIECT.  The Rols of Stare Laws and Reguladions i Uity Frivatization

Section 2688 of title 10, United States Code, provides permanand authority to the
Military Depariments to convey cenain listed types of utility systems to » wiility company
or other entity. As consideration for the sotvevanve, the Seorctary shall rogoive fiir
rrnrket valis, b tha feen of o Mg owes pagasent o 8 rodustiva dn sTo gos 1o yellivy
services provided by the utility or entity, The departiment commoaly refers to the process
ef vouveyving the utility systeon lo a wouFedera! entty and concurrently conteacting for
services from the sew owner, g5 prvatization of that wtiliey system Az we explore the
rolg of state laws sud rogulations dn wtility privatization, we must be scutely aware of
these ts Qistingt aod et doterrelaiad compouents, betause the extont to which slate lawe
and regulations we applicabls to privatization varies depending on which component of
privetization is at issue, Conseguently, this memerandum addresses two guestions: (1)
Do state laws snd regulations apply to the conveyenos of an on-base wiilty system onder
section 2688 oftitle 10, United States Code?; and (2) Do date laws and reguletions apply
to or otherwise affect the Federal government's acquisition of wiility services related to an
nn base weility eytiem sooveved wnder section D688 of tele 10, Undted Sratés Cude? As
discussed more fally below, the answer to this second guestion is different for the
commaodity slectricity than for slectric wtility services, and for other typew of wtilities.

L Do 8rare LAws AvpReoutaTions ALy ToTue Convevancn O AR ON-
Hase TUiary Srered Unoee Srorion 2688 O 1o n 10, UITED SraTes
Cape?

It is & longstending Constiiutionsl principle that the states mey not repulate the
Federal govenment except to ﬁw esaent ﬁw the Congtitution so provides orthe Congress
consents to such ragulation, MeCull Aarvland, 17 0.8 316 {1819). Far Conpress
10 conserd toosneh i‘%«ms’iﬁmu; it st walve the gov srelpn invouaity of'the Vulied Saues,
A waiver of sovereign ity must be unequivodal. See, eig., United States
Department of B 2y, Eihio, 503 118, 607 (1992) {"(t)his Court presames
congressionsl famﬁ:&mﬁy with the comman rude thet oy wilver ofthe Govemment’s
soversign immunity most be uneguivecsl Such waivers omst be construed steiethy in
favor of the soversign and pot enlorged beyond what the langnage tequires.” Chiation
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gm&g} In Haneood

k v, Train, 426 U.S. 167 (1976), the Supreme Court diseassed
Federal supremacy st }mgxh pammmy a5 it relates to Feders] insullations:

Je 152 seminal prinsipie of owr lose “thet the vonstiution and the
laws made in pursusncs thereof sre supreme; thit they control the
constitution and laws of the respective States, and cannot be controlled by
them." Prom this principle is déduced the corollary that "[i] is of the very
assemcs of supremucy 16 remove ail obstacles to its activn within its own
sphere, and so to-modify every power vested in subordinate governments,
s o oxompt B8 own eperations from thelrown lusnes® I, w427,

The effect of this corallary, which derives from the Supremacy
Clause and is exemplified in the Plenary Powess Clanse giving Congress
exclusive legislative authority over Federal encléves purchesed with the
consent of o State, is “thut the sctivities of the Pedersl Governmuent arg
frew From regadation by sny state ”

kR

Taken with the "old and well-knovn rule that statutes which in
general terms divest presexiting rights or privileges will niet be applisd to
the sovereign” "without 1 clesr expression or nplication'to that effect

. thiz immunity means that where "Cangress dose not affirmatively declare
tts instnamentelities or property subject to regulation,” "the federal
fRunetion mmst be left free” of regularion. Particnlur deference should be
accorded that "old and well-lmown rule” where, a5hiore; the rights and
privileges of the Federsl Government at stakenot only find their ovigin in
the Congtitation, it srete e divasmed in frvor of and wubiestsd 1
mgiﬂ;mm by & subordinats soversign, Becanse afthe Nindamental
impostance of the principles shiclding Federal mstallations and activities
from regulation by the States, sn suthorization of state regulition is found
only when and to the sxtent there is “aclear congressionsl mandate,”
*specific mgmmml action” that makes this authorization of state
amguiaion” “Glear and anamibhignns

426 118, st 178 {citations omitted).

The guthority to convey an on-base atility system, granted by Section 2688, ixin
furtherance of the Ilanmm‘ authority under Article TV, Ssetion 3, of the Consditution “to
disposs of ond make il needfol Rules ond %g&ﬁxﬁws mﬁpwﬁmg the Tersitory or other
Property belonging to the United States{..*. Consequantly, in this instance, the *rights.
‘and privileges of the Federal Goverament a2 staks ... find their ariginin the Coastitution®,
specifivally, the property claunse of Atticle TV, Section 3.

m»ugh Beotion 2688 Congress grupred to the militery departroents the suthogity:
o cofvey its utility systems Regardless of the jmmw:;@femlm satus of the
installation, the disposal of Federal propenty isa Federal action which may not be

restricted by the state, absant an explicit waiver of Federal soversignty. Consequently, if

Congress wers to walve the sovereign immusity of the United Btates with regpect to the

2
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conveyance of an on-bage utility sysiem, it i likely it would do so, if et all, in Section
2688, Section 2688 refors to siute regulation in its subsection [e}2)—

{c) Consideration—1) The Secretary concerned shall vequira a
constderation for a conveyance under subsection (a) an araount equal to
the fhic merket value (a8 determined by the Bscretary) of the right, tide, or
interest of the United States conveved. The considerntion may take the
form of—

(A 8 lwmp sooy payment; or

{8} w cedusion in charpes for willyy sevrices provided by
the utility or mmy concemed to the military ingallation at which
the utility system is lovsted.

{2) Hihe utility services propused to be provided a5 consiteration
under paragraph (1) are subject to regulation by a Federal or State agency,
any reduction in the rate charged for the wtility services shall he subjest to
establishment or approval by that apency.

Parpgraph (2), by its owm Inguage, only applies when the comsiderution for the purchase
of the on-base &a&t’y system s & reduction in charges, 88 a;}ggmsad to& humap sum
gwmem, and then only to the rate charged for the uility servives, (‘}mﬁmqmmiy, iihe
sale iy Bara ium@;mm paymend, thers Is nowsbver ol soversige iy ander 10
U.B.C. §2688. Fugthermore, if the consideration for the sale i 8 reduction in churges,
thers is & Waiver of mm;ga inmmasrity, but the waiver is Himited to regulatdon of the rate
charged for the wtilny $ervices, There is nothing & i Section 268% thet can be terpreted
a8 & waiver ofthe Government's soversign insnousity from state or locs] regultion with
regpnct 1o the conveyaiee of the on-hase wiility systern. Tothe contrary, Section 2688
specifivelly indicates the manaer by which the govemement muy convey the on-base
utility system: "{i]f move than one utility or emtity . . . notifies the Secs
aninterest in w conveyanoe . . , the Secretary shall carty out the conveyance through the
use ol vompetitive procedures.” 10 U.8.C. 26880h).

T addition to sestinn 2688, thero ts, For oloctdeity, o wpodinl stututony pruvision
contained in the Qa@mmm af Defense Appropriations Act, 1988, Public Law 100-202,
that bears on the question of whether Congress has wabved the soverelgn immunity of the
United States—

Bec. 8093, Mons of the finds appmztmﬁ&é or made svailable by this or
any pther Actwith m@mna any fiscal vear may be nsed by any
Department, agency, or mmméxmy of the United Btatesto pmhase
éﬂwmmﬁz in @ manter inconsistent with State law governing the provision
of electric utility seevies, ncluding State 13%1}:133 commission rulings and
electric utility franchises or service territories established pursuant to State
phatirte, Stabe w«@iﬂstma, or Siate gy o toritorinl aprevmente
Pravided, That mﬁm@ i this seotion shell preclode the head of s Federsl
agency frons entering into & contract pursuant to 42 U.8.C. 8287, nox shall
it prectude the Secrstary of o military department from entering into a
contract pursuant to 10 U.S.C. 2594 or Som purchasing slectricity from

voahonned of
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any provider when the nﬁﬁ%} or utiliies having applicable State-approved
franchise or other gervice authorizations ere found by the Secretary tu be
wnwilling or unable to mest unusus] standacds for servics reliability that
ars necsserry fhr povpossy of netions! delmss,

Agvill be discussed in miore detail later, this provision waives the soversign rmmunity of
the United &t&%ﬂﬁ?&&mﬁmﬁr to the acquisition of the ebmiﬁa?’ty mmmaﬁity However,
nothing fn this provision can be construed a8 waiving the sovereign immunity of the
United States with respect to the disposal of an op-base utility system

Beosuse Cotigress hasnot waived the sovereign immunity of the United States
with respect to the conveysnoe of an on-baga utility system under section 2688 of title 10,
Uniited States Code, state law is not gpplicable to the conveyance of an on-base utility
system under Section 2688 rather, Section 2688 governs that conveyance. Amsﬁmgim
111 more than ens wiility or entity . . | notifics dhe Scoretary goncerned of zn. inferest in g
CONVEYRLCE . , the Secretary shall carry cut the convevance through the nse of
competitive procedares”, not on & sole source basis to o utility that state law indicates has
an exclusive right to provide utility seevice in the relevant geographic aren,

Section 2638 also provides that the Secretary concernsd may not make s
conveysaue of 8 ity systern uotil he subimits sn aualysls demonstrating, fnter alfia, that
“the conveyance will raduce the long-term oosts of the United States for utility services
provided by the ufility system concerned ., " Whether this economic standard is met —
snd whether conveysnce of the utility is permissible vnder section 2688 ~gan be
substantially affected by whether state laws and regulstions apply 1o the Fedéral
Government's ﬁ(:qmszasmxw& s utility servises Bows the prospociive new OWner 01 the ity
systein. We now tomvo address thit gusstion.

I, Do STATELAWS AND REGULATIONS APPLY TO OR OTHERWISE AFFECT THE
FEDERAL GOVERNMENT'S Acouisimion OF Urnary SERVICES REL) ATEDpTO
AN ONBASE UTILiTy SYsTal Conveven UNDER SECTION 2638 OF Tirin 10,
mrsn SUaTes LongT

A CAN THE BTATIS BGunane THe Feppnal, GovERNuD
Aonuisirion or UniLery Sesvices?

s

For the reasons discussed in the previcus section, the states may nut rogulate the
Foderal governnsent 1wy respoot shsont an unequivooal wm&r of soversigy immnity.
With one exception discussed below with respect to acquisition of the elsctricity
commodity, there bas buen 56 suth waiver with respect to Pedersl acquisitlon of utility
services, henve states may not regulate these transations directly.

Sorus have argual that through Section 3093 of the Departroent of Delense
Appropristions Ast, 1998, Congress may have waived the .smamgn immonity of the
United Stotes with respect to the acquisition of electric utility services. Asindicated

previcusly, Section 8093 provides that
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[njone of the funds eppropsted or made svailslle by thiv or any other
Act with respest o suy flsval vear may boused by any Department,
sgency, of instrumentality of the United States to purchase electrdcity in g
manner inconsistent with State law governing the provision of elepmic
utility service, inclading State vtility vomsmission mlings and eletric
utility franchises or service tertitories egtablished pursuant 1o State statute,
State regulntion, or Btteapproved faiviors] sgresmans

A plain reading of Section 8093's operative § statutory }wxgmg@ {"uto puxr;hm electricity
e # manner inconsistent with state law governing the provision of :&};wm«, m:tu:y
service...") necessarily leads to the conclusion that the waiver of soversign immunity in
that section is limited to purchase aft&a electric commodity (electric power) excloding
disteibution or trensmission services.’ Lhere is nothdng in this section to indicate that
“surchass electricity” should be read in any way other than its plain language.
{fammqswm{y electrivity doss ot include the gmmmm af utility sérvices other than the

c:nmzxmdzx:y itself This reading of seation 8003 is also huttressed by the rule of statutory

constryction ﬁm mwm of mwﬁm;gn mmmﬁy should benarvowly construed.  Seg,
e.z, United Btotes Devartmpnt o oy, Dihis, 305 ULE 807 {15&2} {“{ihis Court
presumes caﬂg:@memi f&mﬂbmxw& the common rule that any watver of the
Government's soversign immonity must be wequivoca!l. Such waivers mast be

con srm;z% strictly in favor of the savereign and not enlasged beymﬁi what the lapgusgs
rediliees, "),

3I}QW e Asen Tne v Bl g P & Ligby Co,, PIBF2d 713 {8th
Cir. 1990}, the United States f‘:mxz Qfﬁypeals fm t%m Engizi {?{%'fmli ponsidered the
application of soction 8093 ta the purchase of elestricity at Ellsworth AFB. The counnt
conchided that—

. Congress, through section 8093, has not provided the necessary clear
.mﬁmnmxm to-defer By weclubive §un3{iiﬁ%m§3 over Ellsworth and to apply
in s stead the Seuth Dakota utility service territories as established under

South Dukota law,

Norgee weabls o Sad 1o section 8093, an He few or in celatida to
the Appropristions Act as 2 whole, or from the legislative history, any
¢lear and wnambignous é&a&wﬁm by Congress to-amend the extensive
and carefully-crafied body of federal procurement law. T fuct, nowhere
i wwstiun 8097 wr itk fegishtive bistory'is e Compétitiog in Contracting
Act menilozed. . Furthermare, 48 previously noted, the iﬁgﬁimﬂ’%h}ﬁﬁm
clesrly states that this logislagion was Intended to protect sguinst wility
abandonment txy their federal custowers, 1t is undisputed that ao
ahandontaent is orowring here

SIBF2d at 719, IFthe Department were to apply the holding of this cass to all its

privatizstion actions on instellations with exchusive Pedars] lagiclative Faciadistion, the
gpplcaniiity of section 8093 would be fmited to an even greater degree than sugpested
by this memorandam

OFFICIAL COPY

Jul 20 2021



Furthermore, the legislative history indicates that the "provision is intended to
protect remaining customers of utility systems fom the hggﬁmr rates that inevitably would
resalt if & Federal customer were allowed to leave local vtility systems to obtain retail
alowtris wiilley servios Gom suonloonl mg:pimr ¥ Sonnte Ropond 100-233, Report ofithe
Committee on Appropristions accompanying 8. 1923, the Department of Defense
Approprintions Bill, 1988, page 70. There is nothing &&mt the disposal of'2 govemmnient
constiusted snd owned utility distébution system, and the subsequent scquisition of
services from that system, that in any way undermines the stated purposs of section 8003,

However, because secrion 8093 waives the soversign immusity of the United
States with respect o the purchase of the electricity commodity, whether we could
purchase or obtain electricity from s generating facility the Department has transforred
throngh section 2688 is dependent upon state law,

. LArrmin Byares Rroviars Provipers 0r TNy Sexvives v igs
FEDERAL GOVERNMENTT

While states gensrally recagnize that they cannot regulate Federal contracting
functions directly, some states have tried to regulate Fedecsl contractors. Using this

device, states somethngy attempt to. ﬁmﬁﬁ@hﬁ}a indirectly what they could not achisve
through diveot oversight over sctivities of the Pederal Govemnment. The result ienflen s

conflict between Federal regulations affecting Federal purchages and state regulation of
providers of goods and services In Ry terdtory. Typlcally states will tequire 5 provider
of & particuier servics oritem of supply to be licensed while Federal contegoting rules do
not requies the vendor to obtain » state Heenge.

Conflicts between stute and Federal lows are resolved through the Supresacy
Clause of the Constirution: "This Constitation, and the Laws of the United States which
shall be made in Pursuance thereof: . . . shall be the supreme Law of the Land; and the
Iu&gm in every state shall be bound thm’im any Thing in the Constitution of Laws of
guy state to the Contrary notwithstanding.” Article VI, clause 2. Where there are direct
contlicts between state and Federal Taw, state law tonst give way, The answer is less
clear-cut where state and Federal laws do not disectly conflict but where state laws affect
Feders! policies and programs to a greafer orlesser degres. The Supreme Court hag
sxplotned the miles for resolving conflicts betivens state and Federal law as follows:

It deterntining whether a state statute is pro-cwopted by faderal law and
timwfnw m&sﬂ umd«m m Sw&mm i:fl%msf: ﬁf m Ganmmﬁm ouy m’»s.s

Lg_@u 453 ﬁ 8. 85 ié* g@@%&%} Maloge v, § Vi ite Motar Qg:gg «@35 US. f%??
504 (1978), Federal lnw may supersede state fow it several different ways.
First, when scting within constitutions] limits, Congress is m;mwm& 1w
pre-empt state v by so stating in express terms, E. g, Jones

Packing Co., 430U.8. 519, 525 (1977). Second, mmgr&sﬁa‘m&} mmut 1
pre-empt stats low b a wfzzzmsim area may be inferred where the scheme
of federsl regulation is sufficiently mmpm%mw@ to make ressonable the
inference that Congress "left no room” for supplementary state regulation.
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a&tﬁmm’m in ﬁm&e areas wizm ﬁangatm hasm‘g mtz@meﬂy ﬁxﬂp}mm
state regulation, federal law may nonetheless pre-empt state law 10 the

v extent it actually sonfliste sith fodenn] law, Such s vonflict voours either
\bwﬁuse "cm@h&am wma bnﬂx faﬁm& and st:ms wglﬂamns isa pliysical

132, 142-143 (1963), or becsuse the stats law stands "as i totho
agmmghﬂ&mmt md m&c&ﬁm of the fix;il pmpasas and @h;;w *;af’

ek f.;‘ ta, 45& E,E 8. 141 15& gwm; Nwmhﬁimg graw&mpm}n is not
torbe kgﬁﬁy pm*smm& See Manviand v L. CASTLLE, 725, 746

In the Federal contracting arena & appsars thae the second prong of the Guems
“Supremscy Clause-analysis applies. That is, the Federsl Government has “oecupied the

field" of rules and ﬁmﬁﬁfﬂ% apgziyiag to federal procurement and lelt no space for state
intervention. o Millery, Ar 352 U8 187 (1956} the siate attempted to progecute

Federal contractor fornot thwg # contractar's Hesnse, The Supreme Courcheld that
the Federal regulations establish methods for enswring the rgspmxs,zbﬂisy of Federal
contractors and that the states’ attempt to insert themselves iy this provess violated the

Supremacy clause. Many othier cases since Miller }ma seaffirmed that the sates may not
ramuire ltspuing of Bedernl conteastons The eetificotion that ségudetiva by steadnl 10

exclnde bad contmactors duplicates the Federal Govemment's own gontractor selection
gmw&was and is deemed an unwarranted intetference with this Federal function, United
s v, Virsinia, 139 F.3d 984 (1998), Based on these precodents, state attempts €0

msgmm st Federal wility service matrmm operating 4 utility system on the

installation obtain a xate Hoense to “ensure the Government gets quality service”, should
amﬂimy Tail.

S}ims sy jwtify ragu;iam of g wiility z*cxmraci@r on ﬁﬁmr gmuﬁﬁs 0.8 a&fﬁty

mqu.xm 3 Ma:mt ﬁfﬁ@vmgy uausma mlms sinoe it is not the; oase ﬁzm (:«mm;ss bas
"left no room® for state regulation to sasure safe and sconomival operation of latramaste
utility distribution systeras. On the conteary, such regulation oveurs in every stats. Givea
potentially lnconsistent Federal mi szate :eguiaﬁms efscéx addressing leghtinate concers,
& belancing test is required. United Stajes v, mndsor 765 F%@ 16, 19 {24 Cir,
1985% ggmhw:w of the S:zpremasy Ciausa wgmms o bulancing of the state and local
interest in enfummg m@ir regulations sguinst the Government’s interest in opposing the
repguintive, ™, 5 y 798 F24 81, 87 (3d Cir. 1986)("s mere
sonilict of words is not mﬁﬁcmnt, the question remains whether the consequences {nf
state m@ﬂmﬁa}“ mﬁ%maﬁﬁv m}}m the objectives of the federa] program to require non
recognition.” citing MeCarty v, MoCarty, 453 11.8. 210, 232 (1981},
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Usiag the balancing test, courts hyve found that a state building code is
napplicable ta 4 Federal project, couchiding thet "[elnforcement of the substance of the
permit ms:;ume@t against the contractors would have the same effect as direcs
wrsfrsrtumrsent iggumm thas Sovesnmaond. 768 P24 av 194 vod bivelidated » st ptatats
prohibited cartiers from %mwpnmng government property st rates other thim those
approved by a state commission because i was a prolibition against the Federsl
gmmmmt und M&aﬁy o ponflict mh ’E‘eﬁm’@i policy on sagotisted rates. Pyl

aili : tates, 355 VLS. 534 (1958}, On the other
hmﬁ, in M ko tsm 95 U8 423 (1990), the Court beld that state
liguor reporting and mmkmg mmmmm irnposed on voniractors wWhis sell Hguor to the
Federal govermment were not fwvalid because they did not Wiaw the Federsl
government dirsctly, were not discriminatory, snd &d not impose & significent burden on
the Federal government or conflict with 2 Federal system of sepuletions. Similatly,
where the application of the staze regulation required the contractor to comply with
pertain work safoey roleg, the Cowe Tind the fospact cw the Fedénl govomment's

interest mmémm} and ma@u&%é ﬁmt the roles were valid ss applied against the
contracior. Japes Stew » pany v, Sedrakuls, 300 UK. 94( (1940).

In spplying & bs‘ismx:iﬁg tast, the Courty wmﬁd be required to balancs Federal

policies favoring maximum possible competition in goveniment contracting against
wmmm? safery of wiher regulatory soncerns the steves eovdd mm&iﬂm It waould seem
clzar from the case law that the state could not imposs & license :zagmm ment because that
could operate to m'mum the Feders] selection of 8 coztmdtor mng mm;}m:ve
?tbﬁ%&mﬁf J s I52UE 13?{:1951‘3 1 B Wb
984 (1998}, ﬁawwey, the state may well ropalate tha @an m&“ that mmmstnr ina
nnedincriminatary way tn prossct the health and sufety of allitn cltlzeny ne long axthat
regulation does not mpose & mxﬁm: mﬁm ssmlm Pﬁﬁmi government or conliict
with 2 Federnl systom of regulation. Nen v. Uni g, 495 U5, 423 (1990},
Some degree of state regulation of the mﬁmmﬁz np@mtmg outility system on the
installation may be permissible, 1o eusure, for example, thet the operation of the on-base

system does ot threaten the safefy and relisbility of apy utility system to which the one
Dpse Sy COnneIts

1. CoNoLusionNg ANMD RECOMMENDATIONS.

When the Dep artwent disposes of tn on-base mility system, and more than ong:
ertity BepYesses s intarest in the conveyanse, the Neparbment muet diepace of the vl
systams "neing compstitive proceduree sotwithetanding state lovs and regulations
r&gardmg whor can own 2 utility system. Congress has not waived the sovereign
zmmnm of the United States with respect to disposal. Any effart to dispose of the
system in & non-competitive manser, when mors then one sutity expresses an interest in
the conveyance, ¢ven if undertaken to voluntarily comply with state law, would vislste
the express o ol seotion 2688,

Additionslly, the state may viot yegulate the Federal Government's soquisiton of
utility servicesrelated 1o the on-base utiity system. Federal procurement lews and
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regulntions are supreme in this sres. The Depertment must comply with state laws and
regulations only whea % is avquiring the electricity commodity.

Finulty, whils the entity to whaoa the Drpatmen, somveyed e su-bise utility
systern is not required to submit to state licensing o similer vequirements that undermice
the Federal competitive selection of that entity, to the extent the state has regulations
regarding the condust of aparstion and owmership of ntility systenss, the entity nusy have
to comply with those requirements if those state requirements do not lmpose 4 significant
burden on the Federal Government, conflict with & Federsl system of regulstion, or
underming the Federal policy being implemented. Thiswill require & carefi! analysis of
particular state requirements in relation to the Federsl actibn.

éz;gia;x A ﬂ,ﬁ
Acting Geoeral Counsel
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