STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH
DOCKET NO. E-2, SUB 1089

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )
Application of Duke Energy Progress, LLC fora ) NC WARN AND
Certificate of Public Convenience and Necessity ) THE CLIMATE TIMES’

to Construct a 752 Megawatt Natural Gas-Fueled ) RESPONSE TO DEP’S
Electric Generation Facility in Buncombe County ) OBJECTIONS TO PROPOSED
Near the City of Asheville ) RECORD ON APPEAL

NOW COME NC WARN and The Climate Times, by and through undersigned
counsel, pursuant to N.C. Gen. Stat. § 62-82(b), N.C. Gen. Stat. § 62-90, and North
Carolina Rules of Appellate Procedure 9 and 11, and serve the following Response to
Duke Energy Progress LLC’s (“DEP”) Objection to Proposed Record on Appeal. In
support of this Response, NC WARN and The Climate Times state as follows:

BACKGROUND

1. On March 28, 2016, the N.C. Utilities Commission (“Commission”)
entered an Order Granting Application in Part, with Conditions, and Denying Application
in Part (“CPCN Order”).

2. On April 25, 2016, NC WARN and The Climate Times filed a Motion to
Set Bond pursuant to N.C. Gen. Stat. § 62-82(b). To allow time for the Commission’s
ruling on the Motion to Set Bond, NC WARN and The Climate Times simultaneously
filed a Motion for Extension of Time to File Notice of Appeal and Exceptions, and the

Commission extended the deadline for appeals to May 27, 2016.
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3. On May 2, 2016, DEP filed a Response to the Motion to Set Bond. DEP
recommended an impossible $50 million bond.

4, On May 10, 2016, the Commission entered an Order Setting Undertaking
or Bond Pursuant to G.S. 62-82(b) (“First Bond Order”). The First Bond Order required
a bond or undertaking of $10,000,000.00. Id. at 7. It goes without saying that the
Petitioners could not afford a $10,000,000.00 bond. Thus, the First Bond Order was
tantamount to dismissing any appeal of the CPCN Order.

5. On May 19, 2015, NC WARN and The Climate Times filed a Petition for
Writ of Certiorari with the N.C. Court of Appeals. The Petition for Writ of Certiorari
asked the Court of Appeals to overturn the First Bond Order. Further, on May 27, 2016,
NC WARN and The Climate Times filed a Notice of Appeal and Exceptions with the
Commission concerning the CPCN Order and First Bond Order.

6. Before the Court of Appeals ruled on the Petition for Writ of Certiorari, on
May 31, 2016, DEP filed a Motion to Dismiss the Notice of Appeal and Exceptions of
NC WARN and The Climate Times. The basis of DEP’s Motion to Dismiss was that NC
WARN and The Climate Times did not post a $10,000,000 bond or undertaking. NC
WARN and The Climate Times filed a Response to the Motion to Dismiss on June 3,
2016, arguing that the bond amount was erroneous and that the appeal should not be
dismissed while the Court of Appeals was reviewing the original Petition for Writ of
Certiorari.

7. Before the Commission could rule on DEP’s Motion to Dismiss, the Court

of Appeals, in an Order of June 7, 2016, allowed the Petition for Writ of Certiorari for the
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purpose of vacating and remanding the First Bond Order and requiring the Commission
to set a bond based on competent evidence.

8. The Commission, on June 8, 2016, entered an Order that calendared a
bond hearing for June 17, 2016. On June 14, 2016, NC WARN and The Climate Times
filed a Response to Order Setting Hearing, in which they objected to the Commission’s
accepting evidence not previously submitted during its deliberation over the First Bond
Order.

0. The bond hearing was held on June 17, 2016. Subsequently, on June 27,
2016, NC WARN and The Climate Times filed the Affidavit of William Powers
concerning the bond issue.

10. On July 9, 2016, the Commission entered an Order Setting Undertaking or
Bond Pursuant to G.S. 62-82(b) (“Second Bond Order””). The Second Bond Order
required that NC WARN and The Climate Times, to appeal the CPCN Order, post a bond
or undertaking of $98 million within five (5) days. Obviously NC WARN and The
Climate Times could not afford a $98,000,000.00 bond, and could not honestly sign an
undertaking representing the ability to pay $98,000,000.00 in damages, so no bond or
undertaking was filed within the 5-day deadline.

11. On July 20, 2016, DEP filed a Renewed Motion to Dismiss the May 27,
2016 Notice of Appeal and Exceptions that challenged the CPCN Order. NC WARN and
The Climate Times filed their Response on July 26, 2016.

12. On July 29, 2016, NC WARN and The Climate Times filed a Notice of

Appeal and Exceptions as to the Second Bond Order.
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13.  On August 1, 2016, NC WARN and The Climate Times served a proposed
record on appeal as to the following two (2) appeals: (a) the Notice of Appeal and
Exceptions, filed on May 27, 2016, which challenged the CPCN Order; and (b) the
Notice of Appeal and Exceptions, filed on July 28, 2016, which challenged the Second
Bond Order.

14,  On August 2, 2016, the day following service of the proposed record on
appeal, the Commission entered an Order Dismissing Appeal (“Dismissal Order”) as to
the May 27, 2016 Notice of Appeal and Exceptions that challenged the CPCN Order.
The Dismissal Order did not dismiss the July 28, 2016 Notice of Appeal and Exceptions
as to the Second Bond Order.

15.  On August 12, 2016, DEP filed a Motion to Dismiss the Appeal of the
Second Bond Order. NC WARN and The Climate Times filed a Response on August 23,
2016. |

16.  Because the proposed record on appeal as to the Second Bond Order was
served on August 1, 2016, pursuant to Appellate Rule 11, the deadline for DEP to object
to the proposed record on appeal was September 6, 2016. After no objections were
received, on September 8, 2016 counsel for NC WARN and The Climate Times
contacted DEP and inquired whether DEP wanted to offer objections or proposed
amendments to the proposed record on appeal. Ex. A. In a response dated September 8§,
2016, DEP indicated that it contested the entire proposed record and therefore had no

feedback to offer, at least until a ruling on its motions to dismiss. Ex. B.
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17. On September 9, 2016, DEP filed a Renewed Motion to Dismiss the
Appeal of the Second Bond Order, and NC WARN and The Climate Times filed a
Response on September 14, 2016.

18.  On September 13, 2016, DEP filed an Objection to Proposed Record on
Appeal concerning the appeal of the Second Bond Order.

ARGUMENT

19.  DEP appears to argue that NC WARN and The Climate Times never filed
a proposed record on appeal as to the appeal of the Second Bond Order. DEP’s
Objection to Proposed Record on Appeal states, “NC WARN’s Proposed Record on
Appeal addresses the CPCN Order and related constitutional issues. Thus, the Proposed
Record on Appeal is clearly addressed to the Notice of Appeal, which was dismissed by
the Commission on August 2, 2016.” DEP’s Objection p 4.

20.  DEP is clearly wrong that the proposed record on appeal challenges only
the CPCN Order. Attached as Exhibit C are excerpts from the proposed record on appeal
that demonstrate that the proposed record encompassed the Second Bond Order. For
example, the proposed record on appeal stated, “Thus, there are two notices of appeal
contained within this Record: (1) the Notice of Appeal and Exceptions filed on 27 May
2016 and challenging the First Bond Order and the CPCN Order, and (2) the Notice of
Appeal and Exceptions filed on 28 July 2016 and challenging the Second Bond Order.”
Ex. C, Excerpts from Proposed Record pp 3-4 (emphasis added).

21.  Furthermore, in the section of the Proposed Record entitled “NC WARN’s
Proposed Issues on Appeal,” the Proposed Record indicated that the following issues

would be raised on appeal: “Was the Commission’s Second Bond Order supported by
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competent record evidence?”’; “Was the Commission’s Second Bond Order arbitrary and
capricious?”; “Do the First and Second Bond Orders violate the North Carolina
Constitution?” Ex. C, p 762.

22.  DEP also argues that there should be no proposed record on appeal
because the appeal of the CPCN Order was dismissed. However, the CPCN Order was
dismissed because no bond was posted, and there is no bond requirement for appeals
from a bond order. Instead, the bond statute by its express terms applies only to appeals
from a certificate of public convenience and necessity. The bond statute states, in
relevant part:

Any party or parties opposing, and appealing from, an order of the
Commission which awards a certificate under G.S. 62-110.1 shall be
obligated to recompense the party to whom the certificate is awarded, if
such award is affirmed upon appeal, for the damages, if any . . .. No
appeal from any order of the Commission which awards any such
certificate may be taken by any party opposing such award unless, within
the time limit for filing notice of appeal as provided for in G.S. 62-90,
such party shall have filed with the Commission a bond with sureties
approved by the Commission, or an undertaking approved by the
Commission, in such amount as the Commission determines will be
reasonably sufficient to discharge the obligation hereinabove imposed
upon such appealing party.

N.C. Gen. Stat. § 62-82(b) (emphasis added).

23.  Thus, the bond requirement exists only for an “appeal from any order of
the Commission which awards any such certificate.” Id. Yet NC WARN and The
Climate Times’ July 29, 2016 Notice of Appeal was related to only the Second Bond
Order and not the CPCN Order. Hence, there is no bond requirement. As a result, the
dismissal of the CPCN Order should have no impact upon the legitimacy of the appeal of
the Second Bond Order. If the reviewing court determines the bond requirement is

unconstitutional or otherwise an unlawful constraint on NC WARN and The Climate
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Times’ access to the courts, it would be necessary to review the arguments on the merits
of the CPCN Order and therefore relevant parts of the record reflecting the CPCN Order
should be included.

24,  Accordingly, DEP’s Objection to Proposed Record on Appeal is without
merit and should be denied.

CONCLUSION

For the reasons set forth above, NC WARN and The Climate Times respectfully

request that DEP’s Objections to Proposed Record on Appeal be denied.

AR
Respectfully submitted, this the ‘5 day of Si‘,:f '){‘le\ Rboo,/ , 2016.

Matthew D, Quitin

N.C. State Bar No.: 40004

Law Offices of F. Bryan Brice, Jr.
127 W. Hargett Street, Suite 600
Raleigh, NC 27601

(919) 754-1600 — telephone

(919) 573-4252 — facsimile
matt@attybryanbrice.com

s fske, | T

John D. Runkle

2121 Damascus Church Road
Chapel Hill, NC 27516

(919) 942-0600 — telephone
jrunkle@pricecreek.com

Counsel for NC WARN & The Climate Times
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CERTIFICATE OF SERVICE

The undersigned certifies that on this day he served a copy of the foregoing NC
WARN AND THE CLIMATE TIMES’ RESPONSE TO DEP’S OBJECTIONS TO
PROPOSED RECORD ON APPEAL upon cach of the parties of record in this
proceeding or their attorneys of record by electronic mail, or by hand delivery, or by

depositing a copy of the same in the United States Mail, postage prepaid.

.
Thisthe |6 “dayof  So éﬂ%&mL&/ ,2016.

LAW OFFICES OF F. BRYAN BRICE, JR.
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Matt Quinn

From: Matt Quinn

Sent: Thursday, September 08, 2016 9:59 AM

To: 'Wike, Antoinette' (antoinette.wike@psncuc.nc.gov); bo.somers@duke-energy.com;
dallen@theallenlawoffices.com; rmcdonald@bdixon.com

Cc: jrunkle@pricecreek.com

Subject: State of N.C. ex rel. Util. Comm'n et al. v. NC WARN et al; NCUC Docket No. E-2, Sub
1089

Counsel —

On 8/1/16, NC WARN and The Climate Times served a proposed record on appeal as to their Notice of Appeal (filed on
7/28/16) concerning the Second Bond Order. | believe that the deadline for objections to the proposed record on appeal
was 9/6/16. To date, | have not received any objections or other feedback as to that proposed record on appeal. Do you
intend to offer any? If yes, I'm certainly not going to be a stickler on the deadline, but please share your feedback

ASAP. Otherwise, my understanding is that the record is considered settled as of 9/6/16, which triggers my 15-day
deadline to file the record with the Court of Appeals.

Please let me know.
Thank you

Matt

Matthew D. Quinn, Esq.

Law Offices of F. Bryan Brice, Jr.
127 W. Hargett St., Suite 600
Raleigh, NC 27601

Office: (919) 754-1600

Fax: (919) 573-4252

Email: matt@attybryanbrice.com
Website: www.attybryanbrice.com

Focusing on Environmental, Toxic Tort,
Condemnation, and Personal Injury Matters

This electronic mail transmission has been sent by a lawyer. 1t may contain information that is confidential, privileged, proprietary, or otherwise legally exempt from
disclosure. [f you are not the intended recipient, you are hereby notified that you are not authorized to read, print, retain, copy, or disseminate this message, any
part of it, or any attachments. If you have received this message in error, please delete this message and any attachments from your system without reading the
content and notify the sender immediately of the inadvertent transmission. There is no intent on the part of the sender to waive any privilege, including the
attorney-client privilege, that may attach to this communication. Thank you for your cooperation. /

5‘% Please consider the environment before printing.
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Matt Quinn

From: Dwight Allen <dallen@theallenlawoffices.com>

Sent: Thursday, September 08, 2016 5:14 PM

To: Matt Quinn; antoinette.wike@psncuc.nc.gov; bo.somers@duke-energy.com;
rmcdonald@bdixon.com

Ce: jrunkle@pricecreek.com

Subject: Re: State of N.C. ex rel. Util. Comm'n et al. v. NC WARN et al.; NCUC Docket No. E-2, Sub
1089

Good afternoon, Matt. First, thank you for agreeing not to be a "stickler" as to timing. We believe that we have also been
flexible as to deadlines and timing issues. However, our position on the legal status of your record on appeal is
unchanged from the email sent to you by Bo Somers on July 26, 2016. [n that email, Bo agreed to be served by CD but
did not agree that that your clients had perfected a valid appeal. The Record on Appeal that you reference addresses not
just the appeal of the Second Bond Order but the CPCN Order, the constitutionality of the Mountain Energy Act, the First
Bond order and G.S. 62-82(b). Thus, your Proposed Record on Appeal appears more addressed to the Notice of Appeal,
which was dismissed by the Commission on August 2, 2016. In essence, the documents appear to have crossed in the
mail. Further, the appeal of the Second Bond Order is pending before the Commission subject to a Motion to Dismiss
filed by DEP on August 12, 2016. Thus, to the extent the proposed record on appeal referenced the Second Bond Order,
the running of the clock stopped on the filing of the Motion to Dismiss the Appeal of the Second Bond Order. The Court of
Appeals dismissing your client's Petition for Certiorari issued on September 6, 2016, supports this conclusion. As you
know, that Petition also asked for review of the Second Bond Order and it was denied. Thus, it is our position that you do
no have a valid appeal before the Commission and the status of the proposed record of appeal canhot be resolved until
the Commission rules on the Motion to the Dismiss. Once an order is issued we will respond expeditiously to the
proposed record on appeal, if necessary.

Dwight Allen

Allen Law Offices, PLLC

1514 Glenwood Ave., Suite 200
Raleigh, NC 27608

(919) 838-0529

IMPORTANT NOTICE: This e-mail may contain confidential attorney-client information and is intended only
for the person or persons to whom it is addressed. If you are not an intended recipient, please delete and do not
copy, read, forward or distribute. Please notify us by e-mail or telephone at 919-838-0529 if a mistake has
occurred.
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No.
NORTH CAROLINA COURT OF APPEALS

sk ok sk oot o ook ok o ook ok o el ot el skl skl ks s stk skok ok shek sk sk ok

STATE OF NORTH CAROLINA )

EX REL. UTILITIES )

COMMISSION; PUBLIC STAFF — )

NORTH CAROLINA UTILITIES )

COMMISSION; DUKE ENERGY )

PROGRESS, LLC; )

MOUNTAINTRUE; SIERRA )

CLUB; and CAROLINA )

INDUSTRIAL GROUP FORFAIR ) From the North Carolina

UTILITY RATES I, ) Utilities Commission
)
)
)
)
)
)
)
)
)
)

Docket No, E-2, Sub 1089
Appellees,

V‘

N.C. WASTE AWARENESS AND
REDUCTION NETWORK and
THE CLIMATE TIMES,

Appellants.

*************************************$************************$***

(PROPOSED) RECORD ON APPEAL

*****$%$$*********$$*$*****$*$**********%*****************#*******

INDEX
Statement of Organization of the Notth Catolina Utilities Commission............. 1
Statement OF TUITSAICTION. 1. vvvrvrrererrteneraenesssersis s iaiiriass et 5
DEP’s Notification of Intent to File for Western Carolinas Modernization ]

Project [16 December 2015 . cvvivvirieniiniiiiii
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Order Scheduling Public Hearing and Requesting Investigation and Report

by the Public Staff [18 December 2015]....vcoiiiimimienmiiiin 9
Motion to Intervene and Requesting Evidentiary Heating by NC WARN

and The Climate Times [21 December 2015 vvvvvvviiiiimiaan. 13
DEP’s Response to NC WARN and The Climate Times’ Motion for

Evidentiary Hearing [31 December 2015 .. cvvvveiriiiiiminnin 21
Reply by NC WARN and The Climate Times [6 January 201670 cviinrinienininn 27
Order Deﬁying NC WARN and The Climate Times’ Motion for an Evidentiaty
Heating [15 January 2016]....uvivniinceiiiiiiimiommnniis s 32
DEP’s Application for CPCN and Motion for Pattial Waiver

[15 TAnUALY 20 16T uvvu s vesiseimanunncnnsn o iiiiniainininai st 37
Order on Procedute for Accepting Comments of the Parties .
[22 TAnUary 20167, ..uiivuuuriiisirsenissiniin i s 57
Motion to Compel by NC WARN and The Climate Times

[25 Januaty 2016]..viviivvviriiviiainiianie e e e 59
Order Granting Waiver of Prefiling and Testimony Requirements

[29 Januaty 2016, vvvuvuivvvininsiseerimmiim s voven 88
DEP’s Response to NC WARN and The Climate Times’ Motion to Compel

and Affidavit of Michael Delowery [1 February 2016]....c.vvciiiiviniiiinnn 89
Order Denying Motion to Compel [4 Februaty 2016, ccovvcvereniiiiiinn 119
Richard Fireman’s Comments [9 February 2016].....vvveicviviinii 136
NCSEA’s Comments [10 February 2016, vv.uvvviiiviiiiiiiniiiinion 142
Brad Rouse’s Comments [10 February 2016]....vuvviinii. 195
Richard Fiteman’s Statement [12 Febtuary 2016, ..o 220

NC WARN and The Climate Times® Comments [12 Februaty 2016]............ L 226
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Columbia Energy, LLC’s Comments [12 February 2016]c..00vvvinviinnnn 283
MountainTrue and the Sietra Club’s Comments [12 Februaty 2016]...0ovvienn 293
NC WARN and The Climate Times’ Cover Letter and Affidavit for J, David
Hughes [19 Februaty 2016].....vvviviiiinniiniimn. e 351
NC WARN and The Climate Times’ Respounse to Recommendations of ,
the Public Staff [19 February 2016],.ivvivv i 357
Brad Rouse’s Additional Comments [24 February 2016]....vvvievivianiiianion 363
DEP’s Reply Comments to Additional Comments of Brad Rouse
[25 February 2016] .. e vvcevvmvaressrannmiuninsiinirrmi s 367
Grant Millin’s Statement [26 February 2016]..covvvvciivininiiiinnan wenn 377
Biad Rouse’s Second Additional Comments [26 February 2016]...,veviiveiiin 380
NC WARN and The Climate Times* Additional Comments
[26 Febtuary 2016]..1vecverirvveniiniiiiissiinsaiss st 383
Notice of Decision [29 February 2016]......ouvvevreniieniviiinimnii. 388
Otder Granting Application in Part, with Conditions, and Denying
Application in Patt [28 March 2016]....cccvvveriviiiiimmnn o 394
Notice of Appearance on Behalf of NC WARN and The Climate Times
[25 APHL2016]00vssivvnerneriiiriivbeier e ee s e 493
NC WARN and The Climate Times’® Motion for Extension of Time to
File Notice of Appeal and Exceptions [25 Aptil 2016]....vvviiiiiiinnnnn. 441
NC WARN and The Climate Times® Motion to Set Bond for Appeal

445

[25 APHIL2016]4 .1 0euvieirnviiiiiere

Order Extending Time to File Notice of Appeal and Exceptions
[26 APIL2016], 1 vvvvvreeanseesiirinieriessiinnins sty st 450
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Iv

Procedural Ordet on Bond [27 Aptil 2016]..00vvvvvinvininiine PRSP 451
DEP’s Verified Response to Motion to Set Bond of NC WARN and
The Climate Times [2 May 2016]..v0cviveceivinniiing TP 452
NC WARN and The Climate Times’ Verified Reply to DEP’s Response
to Motion to Set Bond [5 May 2016].....vvveiiiieriiiriieiiiniiininoeo 467
Order Setting Undertaking or Bond Putsuant to G.S, 62-82(b)
[LO MEY 2016 v veveeererrsessirsssreroressesssceseeeseseeissasssmsneisaraessssssns 476
NC WARN and The Climate Times’ Petition for Writ of Cettiorari
[23 MY 2016Tceuirreerieiieiiiiniiririiiiiiii st 484
NC WARN and The Climate Times’ Notice of Appeal and Exceptions
[27 MY 20160 cveveseeersiunmmmeriminnninisiniriiirrtis s sssssansss st 608
DEP’s Motion to Dismiss Appeal of NC WARN and The Climate Times
[31MAY 2016 10 carieiiiuiiiiiteis i iimiiersiia s bbb s 618
DEP’s Response to Petition for Writ of Certiorari [3 June 2016]....veveiiinnnnn, 625
NC WARN and The Climate Times’ Response to Motlon to Dismiss
Appeal [3 Tune 20161 ... vvvvivviirisiiinieniiirees s 650
N.C. Coutt of Appeals’ Order on Petition for Writ of Certiorari
[7 TUNE 2016 110 reeervirnsseereraninin i eirsrnnrsresssr e et s eas s 660
Order Setting Hearing [8 June 2016]. .. ..covvivveriiiiniiiniiiniiinin .. 662
NC WARN and The Climate Times’ Response to Order
[14 JURE 2016].0cevvrirvvreriiiinoniinieareriiiie st 664
NC WARN and The Climate Times’ Response to Chairman’s Inquity
[22 JUN6 2016].c.evvivvcivuiiiniisineeisiisinrnrinirn s sttt e 668
NC WARN and The Climate Times’ Motion for Extension of Time to Setve

670

Proposed Record on Appeal [23 June 2016]....evvvivriiiiiiniiii.
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DEP’s Reply in Opposition to Response by NC WARN and The Climate

TIMES [23 TUNE 2016 v vvnirrirerrniinrinsinnenensiinreieinererineririneinnesssmin 675
Update by NC WARN and The Climate Times [24 June 2016]...c.c0vviiviniinsn 682
Response by NC WARN and The Climate Times and Affidavit of William

Powers [27 JUNE 200671 1uuuurrireririninirieninireerererrersisrseeeitnsns i 684
DEP’s Reply to Response by NC WARN and The Climate Times and to
Late-Filed Affidavit [29 June 2016].....vrvverrvconeriiverinincineoinnrne, 095
Order Granting Motion for Extension of Time to File Proposed Record

on Appeal [30 June 2016]......vvevrniviviveriininrniinen PO 707
Order Setting Undertaking or Bond Pursuant to G.S. 62-82(b)

RIS Y 7 U ) P PPN 709
DEP’s Renewed Motion to Dismiss Appeal of NC WARN and The Climate

Times [20 JULy 2016]. 1. cuvuiiineiiiiiiiiiiiiiiiiiisemesnsicn 737
NC WARN and The Climate Times’ Response to DEP’s Renewed

Motion to Dismiss Appeal [26 July 2016T.....ccviverivnsrivsciiiniininin 745
NC WARN and The Climate Times’ Notice of Appeal and Exceptions

[28 JULY 20160110 vvvunenerrerinissinerernisineriensntrniieseensosiciormisuseiisrinim 755
Statement Specifying That Verbatim Transcript of Hearings Will Be Filed
Pursuant to N.C. Rule of Appellate Procedure 9(c)(2) and (3)..covivvviiiiiiiiinns 760
List of Documentary Exhibits to Be Filed Pursuant to N.C. Rules of

Appellate Procedure 9(d)(2) and 18(C)...vuvvuriiviiviiiiiiniiii 761
NC WARN and The Climate Times” Proposed Issues on Appeal.....ovvvviiniin 762
Stipulations of Counsel (Including Stipulations Settling Record

0T ADPEAL) 1 vh vttt e e e e 763
Identification of Counsel for the Appeal.......cvvrvieiviiiiiniiionon 766

Certificate of Service for Recotd on Appeal........oovvvieviviniiniiniinnn 769
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No,
NORTH CAROLINA COURT OF APPEALS
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STATE OF NORTH CAROLINA )

EX REL. UTILITIES )

COMMISSION; PUBLIC STAFF — )

NORTH CAROLINA UTILITIES )

COMMISSION; DUKE ENERGY )

PROGRESS, LLC; )

MOUNTAINTRUE; STERRA )

CLUB; and CAROLINA )

INDUSTRIAL GROUP FOR FAIR ) From the North Carolina

UTILITY RATES 11, ) Utilities Commission
)
)
)
)
)
)
)
)
)
)

Docket No, E~2, Sub 1089
Appellees,

V'

N.C, WASTE AWARENESS AND
REDUCTION NETWORK and
THE CLIMATE TIMES,

Appellants,
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(PROPOSED) RECORD ON APPEAL
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STATEMENT OF ORGANIZATION OF THE
NORTH CAROLINA UTILITIES COMMISSION

On 16 December 2016, this matter was initiated when Duke Energy
Progress, LLC (“DEP”) filed a Notification of Intent to File for Western Carolinas

Modernization Project with the North Carolina Utilities Commission
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(“Commission”), DEP’s Application for Cettificate of Public Convenience and
Necessity (“Application”) was filed with the Commission on 15 January 2016.
The intetvention of the Public Staff— North Carolina Utilities Commission was
automatioally recogniéed pursuant to N.C., Gen. Stat. § 62-15, Among other
- parties, the Commission granted petitions to intervene filed by NC WARN and The
Climate Times; MountainTrue and the Sietra Club; and Carolina Industrial Group
for Fair Utility Rates IT (“CIGFUR II”").
A public hearing on the Application was held on 26 January 2016, On 28
March 2016, the Commission entered an Order Granting Application in Part, with
Conditions, and Denying Application in Part (“CPCN Order”).
On 25 April 2016, NC WARN and The Climate Times filed a Motion to Set
Bond for Appeal. To allow time for the Commission to rule on the Motion to Set
Bond, NC WARN and The Climate Times also filed on 25 April 2016 a Motion for
‘Extension of Time to File Notice of Appeal and Exceptions, The Motion for
Extension of Time was granted on 26 April 20165 On 10 May 2016, the
Commission entered an Order Setting Undertaking or Bond Pursuant to G.S, 62~
82(b) (“First Bond Order”),
NC WARN and The Climate Times filed a Petition for Wiit of Certiorati

with this Coutt on 23 May 2016, challenging the First Bond Order, On 27 May
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2016, NC WARN and The Climate Times filed a Notice of Appeal and Exceptions
as to the CPCN Order and the Fitst Bond Order.

DEP, on 31 May 2016, filed a Motion to Dismiss Appeal of NC WARN and
the Climate Times. The Motion to Dismiss was based on NC WARN and the
Climate Times filing a Notice of Appeal without posting a bond per the First Bond
Otder, Before the Commission ruled upon the Motion to Dismiss Appeal, on 7
Tune 2016 this Court granted in part the Petition for Writ of Cettiorari and
remanded to the Commission for further fact finding on the bond issue,

A heating was held on the bond issue on 17 June 2016. On 30 June 2016,
the Commission enteted an Order Setting Undertaking ot Bond Pursuant to G.S.
62-82(b) (“Second Bond Order”).

On 20 July 2016, DEP filed a Renewed Motion to Dismiss Appeal, again
because no bonci had been posted. At the time of the filing of this Record on
Appeal, the Commission has not ruled upon DEP’s Motion to Dismiss Appeal (31
May 2016) ot Renewed Motion to Dismiss Appeal (20 July 2016).

Finally, on 28 July 2016, NC WARN and The Climate Times filed a Notice
of Appeal and Exceptions as to the Second Bond Ordet, Thus, there are two
notices of appeal contained within this Record: (1) the Notice of Appeal and

Exceptions filed on 27 May 2016 and challenging the First Bond Order and the
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CPCN Order, and (2) the Notice of Appeal and Exceptions filed on 28 July 2016

and challenging the Second Bond Order.

The record on appeal was filed in the Court of Appeals on

and was docketed on
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NC WARN’S PROPOSED ISSUES ON APPFAL

Putsuant to Rule 10 of the Nosth Carolina Rules of Appellate Procedure,

Appellant NC WARN intends to present the following proposed issues on appeal:

1,

Must bond orders undet N.C. Gen. Stat. § 62-82(b) be supported by
competent record evidence?

Was the Commission’s First Bond Order supported by competent
record evidence?

Was the Commission’s Fitst Bond Order arbitraty and capticious?

Was the Commission’s Second Bond Otder supported by competent
record evidence?

Was the Commission’s Second Bond Order atbitrary and capricious?

Do the First and Second Bond Orders violate the North Carolina
Constitution?

Was the CPCN Order arbitrary and capricious?
Was the CPCN Order supported by competent record evidence?

Is the Mountain Energy Act of 2016 unconstitutional?
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