STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH
DOCKET NO. EC-23, SUB 50

In the Matter of

Blue Ridge Electric Membership )
Corporation, )
)
Complainant, ) NCCTA’s POST-HEARING

) BRIEF AS AMICUS CURIAE
v. )
)
Charter Communications Properties, LLC )
)
Respondent. )

Amicus curiae the North Carolina Cable Telecommunications Association
(“NCCTA”), by and through its undersigned counsel, submits this Post-Hearing Brief in
the above-captioned matter.

The fundamental issue presented by the parties in this proceeding relates to the
appropriate interpretation of N.C. Gen. Stat. § 62-350 (“Section 62-350"), which provides
a right of access by communications service providers to cooperatively- and municipally-
owned utility poles on reasonable terms and conditions. This issue is the same basic issue
presented in the four proceedings recently resolved by orders of the Commission dated
January 9, 2018. See Order Resolving Pole Attachment Complaint Pursuant to G.S. 62-
350, Docket No. EC-43, Sub 88 (JOEMC); Order Resolving Pole Attachment Complaint
Pursuant to G.S. 62-350, Docket No. EC-49, Sub 55 (SYEMC); Order Resolving Pole
Attachment Complaint Pursuant to G.S. 62-350, Docket No. EC-55, Sub 70 (CCEMC);
Order Resolving Pole Attachment Complaint Pursuant to G.S. 62-350, Docket No. EC-39,

Sub 44 (Union Power). NCCTA believes that the orders in these prior proceedings were
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well-reasoned, in the public interest, and in accord with the statutory requirements of
G.S. 62-350. As this case arises from similar facts and presents the same underlying legal
issue, NCCTA urges the Commission to apply the same approach to this proceeding as it
did in the prior cases.

The Commission’s decision on this issue is of vital importance to NCCTA and its
member companies, as access to utility poles on reasonable terms and conditions is
fundamental to the provision of advanced communications services that consumers expect
today. Yet, over the last decade, the issue has proven intractable as NCCTA’s members
have tried unsuccessfully to achieve some level of certainty and predictability in their
negotiations with the electric co-ops.

Before 2009, when Section 62-350 was enacted, municipalities and electric
cooperatives across the state were increasingly taking advantage of the gap in federal law
to extract unjust and unreasonable attachment rates and to impose unfair terms and
conditions. In 2007, Time Warner Cable first sought judicial relief from those excessive
rates under North Carolina common law, but the United States Court of Appeals for the
Fourth Circuit concluded that the remedy, if any, was with the North Carolina legislature
and not common law. Time Warner Entertainment-Advance/Newhouse P’ship v. Carteret-
Craven Elec. Membership Corp., 506 F.3d 304, 315 (4th Cir. 2007). Shortly thereafter,
the General Assembly acted to fill the vacuum in federal law by enacting Section 62-350.
The statute recognized the right of communication service providers to attach to poles

owned by electric co-ops and cities and authorized, first, the Business Court, and, later, this
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Commission® to “adjudicate disputes” presented under the statute to effectuate just and
reasonable terms and conditions.

In 2010, Time Warner Cable sought redress under the new statute in a dispute with
the Town of Landis. In 2013, prior to resolution of the Landis case, Rutherford sought
redress under the statute in a dispute with Time Warner Cable. Ultimately, the Business
Court resolved both cases under Section 62-350, concluding that a rate calculated under
the FCC’s rate formula provided just and reasonable compensation to the cooperative prior
to its amendment in June 2015. See Rutherford Elec. Membership Corp. v. Time Warner
Entertainment-Advance/Newhouse P’ship, No. 13-CVS-231, 2014 NCBC 20, 2014 WL
2159382 (N.C. Super. Ct. May 22, 2014), aff’d 771 S.E.2d 768 (N.C. Ct. App. 2015); Time
Warner Entertainment-Advance/Newhouse P’ship v. Town of Landis, No. 10-CVS-1172,
2014 NCBC 25, 2014 WL 2921723 (N.C. Sup. Ct. June 24, 2014). Each decision was
reached after extensive discovery and bench trials before the Business Court.

As it did in the decisions issued January 9, 2018, NCCTA urges the Commission
to give meaning and effect to the reasonable regulation of pole attachment negotiations
embodied in Section 62-350 by adopting and applying the federal pole attachment
methodology, which is widely-accepted, time-tested, and best suited for balancing the
interests at stake. The findings and conclusions of the Commission as to the methodology
applied in these prior cases apply equally to this case, and consistency in the analytical
approach to these issues will advance the interests of all the stakeholders in achieving

certainty and predictability in resolving pole attachment disputes. A contrary decision

! The General Assembly amended Section 62-350 in June 2015 to reassign exclusive
jurisdiction from the North Carolina Business Court, which had raised concerns about its
rate-setting authority, to the Commission. See S.B. 88, N.C. Session Law 2015-119 (2015).
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would only cause confusion among would-be attachers as well as pole owners and would
serve to protract and exacerbate negotiations between the parties. In this regard,
consistency in approach is critical to the establishment of an environment that is conducive
to productive and successful negotiations by the stakeholders without the necessity of
Commission intervention.

For additional information concerning the background and interpretation of Section
62-350 and the reasons supporting the Commission’s decision in the prior cases to adopt
the FCC rate methodology, NCCTA respectfully requests that the Commission take notice
of the arguments and authorities cited by NCCTA in its Post-Hearing Brief as Amicus
Curiae filed September 12, 2017, in Docket Nos. EC-43, Sub 88; EC-49, Sub 55; EC-55,
Sub 70; and EC-39, Sub 44, attached hereto and incorporated herein by reference.

For these reasons set forth herein and in the materials incorporated by reference,
NCCTA respectfully requests that the Commission adopt the FCC rate methodology in
light of the record in this proceeding conclusively demonstrating that use of this
methodology will produce just and reasonable pole attachment rates.

Respectfully submitted, this the 4 day of April, 2018.

NORTH CAROLINA CABLE
TELECOMMUNICATIONS ASSOCIATION

By: /sl Eric M. David

Eric M. David

N.C. State Bar No. 38118

BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, LLP

Wells Fargo Capitol Center

150 Fayetteville Street, Suite 1700

Raleigh, NC 27601

(919) 839-0300

edavid@brookspierce.com
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CERTIFICATE OF SERVICE

I certify that a copy of NCCTA'’s Proposed Post-Hearing Brief as Amicus Curiae
has been served by electronic mail on counsel of record in this proceeding.

This 4th day of April, 2018.
[s/ Eric M. David

Eric M. David
Attorney for NCCTA
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NCCTA’'S POST-HEARING BRIEF AS AMICUS CURIAE
Amicus curiaethe North Carolina Cable Telecommunications Asdania
("NCCTA"), by and through its undersigned counselpmits this Post-Hearing Brief in

the above-captioned matters as follows.

INTRODUCTION

At issue in these proceedings is whether an eteatembership corporation may,
consistent with N.C. Gen. Stat. § 62-350 (“Sec8@n350"), use its ownership of critical
infrastructure to exact excessive rental rates frommunications providers who, without
reasonable access to that utility-owned infrastmatwill be deterred in their efforts to
provide service to the public. This is of partautoncern with respect to the areas served
by the EMCs—which typically are rural, less-popathtand more difficult to serve areas
of the state. If the Cooperativégroposals are accepted it will build a wall arotinese
areas making it effectively impossible to providgawservices in these areas—contrary to
the policy goals of Congress and the North CardBeaeral Assembly to make broadband
accessible and affordable to all.

The Commission’s decision on how to interpret gmolyaSection 62-350 is of vital
importance to NCCTA and its member companies akagedther providers of telephone,
broadband, and cable service. Attached as Exlib@sare statements from several small
member operators providing service in rural Nordrdlina describing the detrimental
impact of high pole rates on their ability to paeviservice. NCCTA urges the Commission

to give meaning and effect to the reasonable régualaf pole attachment negotiations

! “Cooperatives” as used herein refers to the EMCshé above-captioned proceedings.
“TWC” refers to Time Warner Cable Southeast LLC.
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embodied in Section 62-350 by adopting and applying federal pole attachment
methodology, which is widely-accepted, time-testadd best suited for balancing the
interests at stake.

Related to the balancing of these interests, atctmelusion of the hearing the
Chairman propounded a number of questions relatdetapplication of “value of service”
and “externality” rate-setting principles to theuss in dispute, particularly with regard to
the status (profit vs. non-profit) of the utilitpé/or attaching party and the potential impact
on broadband deployment and the extent to whicHatkers could be considered under
Section 62-350. For the convenience of the Comions attached as Exhibit A is a

response to these specific questions.

BACKGROUND
The FCC has recognized “that lack of reliable, tymand affordable access to
physical infrastructure—particularly utility poless-often a significant barrier to
deploying wireline and wireless servicésThe State of North Carolina has identified this
same barrief.
Access to pole space at “just and reasonable” iatdse lifeblood of the cable

industry and of the public’s widespread accessdadiband telecommunications services.

2 In the Matter of Implementation of Section 224ttué Act; A National Broadband Plan
for Our Future, Report and Order, 26 F.C.C.R. 52493 (2011). See also Connecting America:
The National Broadband Plan at 109, available gi:/hvww.broadband.gov/download-plan/
(“The National Broadband Plan”) (“The FCC shoultheéish rental rates for pole attachments that
are as low and close to uniform as possible, ctargisvith Section 224 of the Communications
Act of 1934, as amended, to promote broadband yeEnt.”).

3 SeeConnecting North Carolina: State Broadband Plag,. epartment of Information
Technology, Broadband Infrastructure Office, Juhe2D16, at 11 and 13 (referring to high costs
of access to poles, particularly in rural areas barrier to deployment).
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Recognizing that the owners of these essentiditfasj the power companies, had superior
bargaining power, in 1978 Congress passed 47 U224 (“Section 224”)—applicable
to investor-owned utilities but not cooperativelganized entities or municipalities.
Under this authority, the FCC has adopted a metlogggainder which cable operators pay
a share of the cost of the entire pole in diredpprtion to the amount of usable space
occupied by the cable attachmént.

Before 2009, municipalities and electric coopeetivacross the state were
increasingly taking advantage of the gap in fedlenalto extract unjust and unreasonable
attachment rates and to impose unfair terms andittoms. With local budgets tightening,
and encouraged by consultants to “monetize” thesets, municipalities and electric co-
ops increasingly sought to use their ownershiptiifyupoles as a profit center for other
operations, knowing that providers would, ultimgtédave little choice but to pay up or
lose access.

In 2009, the General Assembly filled the vacuumfederal law by enacting
Section 62-350 to provide regulation of the polaatiment rates, terms, and conditions
imposed by local government utilities and eleatooperatives. The statute (1) mandates

that cities and co-ops allow access to poles, dacks conduits, and (2) authorizes, first,

* See47 U.S.C. § 224(d)(1) and 47 C.F.R. § 1.1409. ®hte so-called “cable rate”. In
response to the amendments in the Telecommunisafionof 1996, the FCC adopted a separate
rate for telecommunications attachments which gadlyeresulted in a higher rate. In 2011, the
FCC reconciled this disparity by revising the telecrate so that it aligned with the Section
224(d)(1) rate.SeeReport and Order, FCC 11-50 (rel. April 7, 2011).
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the Business Court, and, later, this Commissiorfadjudicate disputes” presented under
the statute on a “case-by-case basis.”

The Business Court resolved two cases seeking thedieation of the
reasonableness of pole attachment rates undeoB8&2i350 prior to its amendment in
June 2015—one involving an EM@nd the other involving a municipal utilify.

In Rutherford after extensive discovery and a four-day triaé Business Court
rejected the methodologies proposed by the coaperatd its experts (including Gregory
Booth, also an expert witness in these proceedingsg Rutherford2014 WL 2159382,
at *12-16. In so doing, the court rejected thepmrative’s proposed rates—ranging from
$15.50 to $19.65—as unjust and unreasonahle. Instead, the court found that a rate
calculated under the FCC's rate formula providest @and reasonable compensation to the
cooperative. Id. at *9. The court reasoned that the FCC formufarsf‘an analytical
structure that is well-understood, widely used, amticially sanctioned,” and that the
state’s reliance on established FCC precedent wipntt/ide helpful guidance to parties
involved in future negotiations over just and readde pole attachment rates, terms, and
conditions.” Id. at *10. The North Carolina Court of Appeals raffed the Business

Court’s decision.Seer71 S.E.2d 768.

® The General Assembly amended Section 62-350 ie 2015 to reassign exclusive
jurisdiction from the North Carolina Business Cowrhich had raised concerns about its rate-
setting authority, to the CommissioBeeN.C. Session Law 2015-119.

® See Rutherford Elec. Membership Corp. v. Time Warlmtertainment-
Advance/Newhouse P’shiNo. 13-CVS-231, 2014 NCBC 20, 2014 WL 2159382NSuper. Ct.
May 22, 2014)aff'd 771 S.E.2d 768 (N.C. Ct. App. 2015R{itherford).

" See Time Warner Entertainment-Advance/NewhouseépRisiTown of LandisNo. 10-
CVS-1172, 2014 NCBC 25, 2014 WL 2921723 (N.C. SiipJune 24, 2014) [Candis)).
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Similarly, in Landis the Business Court rejected the methodologiepqsed by
the Town and its expert as irrational and unsugolhtoncluding that the Town'’s proposed
$18.00 rate was unjust and unreasonaBlee Landis2014 WL 2921723, at *12-13. The
court again found that a rate calculated undeF@€ formula provided just and reasonable
compensation to municipally owned utilities in No@arolina.See idat *10. Referencing
the reasoning of itRutherforddecision, the court explained that the FCC ratdouktlogy
“provides a reasonable means of allocating cogtsowt creating a subsidy from the pole
owner to the attacher.ld. Landis did not appeal this decisfon.

Although the forum for resolving disputes under ti®ec62-350 has now been
changed to the Commission, thandisand Rutherforddecisions remain fully effective

and their reasoning is undisturbed by the statutewisions.

ARGUMENT

THE COMMISSION SHOULD ADOPT THE FCC RATE

METHODOLOGY AS THE APPROPRIATE METHODOLOGY FOR

ESTABLISHING “JUST AND REASONABLE” POLE ATTACHMENT

RATES IN THESE PROCEEDINGS.

The parties have proposed alternative methods dterohining pole attachment
rates—posing a binary choice for the CommissioMVCTproposes use of the FCC rate
methodology, which allocates the entire costs @& pole (direct and indirect costs,
including a return on investment) based on the espased by the attachment. The

Cooperatives propose use of a so-called “TVA medhagl.” The TVA methodology

applies the same cost inputs and derives a vituddintical average annual pole cost as

8 There was, however, an appeal from an order disngsTWC's complaint for lack of
subject matter jurisdiction. This order was reedrby the Court of Appeals and the matter was
remanded to the trial court.andis,228 N.C. App. 510, 747 S.E.2d 610 (2013).
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the almost 40-year old FCC method, and the pdntes have stipulated to the cost inputs.
But TVA allocates those costs in a different wagirththe FCC method: (1) the TVA
approach allocates common costs based on a peéaedlpcation among attaching parties,
while the FCC methodology allocates common costgyusproportionate allocation based
on the percentage of usable space occupied bytthehmg party, and (2) the TVA
approach allocates the cost of the entire “safpics’ to the attaching party, while the
FCC methodology allocates the safety space indhgesmanner as it allocates all of the
space on a pole.

Here, the FCC rate methodology achieves the rdstlthe record supports, and it
comports best with overall public interest—balagcthe interests of the parties, their
customers, and the public.

A. The Plain Language and Legislative History of &ction 62-350 Show

that the General Assembly Intended to Permit the Cmmission to
Utilize the FCC Rate Methodology.

There is no question that the Commission is aizédrto adopt the FCC
methodology under Section 62-350.

Section 62-350, as originally enacted, designdterl Business Court as the
exclusive forum for resolving disputes under thevdaw.® After the Business Court
guestioned whether Section 62-350’'s directive taldish rates “delegated legislative
authority to the judiciary in violation of this $&s separation of governmental powers and

non-delegation provisionssee Landisat § 20, the General Assembly revised the statute

9SeeN.C. Session Law 2009-278.
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to designate the Commission as the exclusive fdanmesolving disputes under the a¢t.

In addition to various conforming changes necetesitdy the forum change, the 2015
revisions also deleted language which the citiescarops claimed improperly prejudiced
the arbiter’s decision-making by requiring the sbto consider, among other evidence
presented by the parties, the “rules and regulatamplicable to attachments by each type
of communications service provider under sectioch@zhe Communications Act of 1934,
as amended'* The revised language replaces this mandatoryaenasion with language
clarifying that the arbiter “may consider any evide or rate-making methodologies
offered or proposed by the partiesSeeN.C. Session Law 2015-119.

To avoid any possibility that the removal of tleference to section 224 of the
Communications Act could be read to establish aatmeg implication against
consideration of the federal regulation, the aatest “Notwithstanding the deletion of
language referencing the factors or evidence tlagt loe presented by a party in Section 2

of this act [i.e., the section deleting the refeeeto section 224 of the Communications

10 SeeN.C. Session Law 2015-119 (2015). The constitaimoncern was evidenced in
the presentation of S.B. 88 on the House flooreréhthe House sponsor, Representative Stam, a
lawyer, in reference to the prior version of thatste, explained the change in forum to the
Commission: “I've always thought it was unconsiagl, but whether it is or not, extremely
unwise, to have a court do something like set rafdsat’s just not something they teach in law
school that courts really can doSeeAffidavit of Toni Waits Strapp, Attachment, at pabjeines
37-29 (Exhibit D).

1 Contrary to the cities’ and co-ops’ assertion, lthadisandRutherforddecisions made
clear that the court did not interpret the priorsien of the statute to require use of, or
presumptively apply, the FCC formula—as the N.Qui€of Appeals specifically found on appeal.
See Rutherford/71 S.E.2d at 781 (“Rutherford’s argument thatBhsiness Court presumptively
adopted the FCC Cable Rate as its standard ofiolec¢#sls because it relies on selective quotations
from the order and opinion that distort and igntw@context of its holding. ... [W]e conclude that
the Business Court did not adopt the FCC Cable &atepresumptive standard of decision ....").
In other words, as explicitly stated in the deaisiand found by the appellate court, the decisions
in those cases were not predicated on a belighdygdurt that it must adopt the FCC formula, but
rather by a decision that the FCC formula was at“@nd reasonable” approach to setting the rate,
superior to the methodologies urged by RutherfdvtCEand Landis.
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Act of 1934], the Commission may consider any enggepresented by a party, including
any methodologies previously applied.” N.C. Sassiaw 2015-119, 8 7. The reference
to “methodologies previously applied” clearly reféo theLandisandRutherfordcases as
those cases were, and remain, the only decisiguigiag Section 62-350.

Statements made by the bill sponsors on the Hm&enate floor further confirm
the plain language of the act. In a colloquy oa iHouse floor, the House bill sponsor,
Representative Stam, made clear the effect ofrttendment:

Rep. Bishop: Does this bill impact the authority the
Utilities Commission to use what is generally
described as the FCC Formula approach to
setting pole attachment rates if it wishes to do
so?

Rep. Stam: Rep. Bishop, the answer is “no.” If the
Commission found such evidence to be relevant,
it could be introduced and that approach could
be used. The bill gives no preference to that
method or any other method that the
Commission deems relevant and would produce
a just and reasonable restiit.

The Senate bill sponsor, Senator Brown, made simdanments on the Senate floor in
response to questions from Senator Bryant:

Sen. Bryant: Senator Brown, like many people inehee
have had both electric co-ops and electric
companies and phone companies and co-ops in
our districts and we are committed to each of
them, but | know on the phone company side
they were concerned as to whether it was your
intent that the Utilities Commission would hear
these disputes — that you say in the bill that all
evidence can be considered and so, does that
include the FCC formula that was a part of — one
of the original disputed items? Is that one of the

12 SeeAffidavit of Toni Waits Strapp, Attachment, at p.IBies 21-32 (Exhibit D).
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issues that the Utilities Commission can

consider?
Sen. Brown: Yes, it is.
Sen. Bryant: And that’s your intent?
Sen. Brown: Yes?

These references to legislative intent, while diyean point and compelling, only
confirm the unambiguous statutory language pemmgitthe Commission to consider “any
evidence or rate-making methodologies offered oppsed by the parties” and section 7
of the Session Law specifically permitting consatem of “methodologies previously
applied.”

B. Application of the FCC Rate Methodology Will Praduce “Just and
Reasonable” Rates Within the Meaning of Section 6250.

The FCC'’s rate methodology is straightforward, wmedlly sound and easy to
administer: it derives the just and reasonable ateultiplying the percentage of usable
space which is occupied by the pole attachmenhéytum of the operating expenses and
actual capital costs of the utilityattributable to the entire pole. See
47 C.F.R. 8 1.1409(e)(l). In other words, the ealperator pays a share of the cost of the
entire pole in direct proportion to the amount skble space occupied by the cable
attachment.

One virtue of the FCC rate methodology is that @mimated by the same “just and
reasonable” standard set forth in Section 62-38fe statutes’ reliance on the same words
provides further comfort that the FCC approach wesen by the same underlying

statutory directive given the Commission here.

13 Seeaffidavit of Toni Waits Strapp, Attachment, at p.lihes 1-212 (Exhibit D).
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It bears emphasis that the FCC’s methodology istttpreferred method of the
cable industry? but it is unquestionably fair and time-tested. rdtwver, the standard has
already been adjudged to be a “just and reasonalpleroach to setting pole attachment
rates for electric co-ops by the North Carolinart®u

The following reasons support the conclusion thadpsion of the FCC rate
methodology will produce “just and reasonable” satender Section 62-350 and, by
contrast, the TVA methodology cannot be relied utmderive rates that comply with this
standard.

1) The FCC Rate Methodology Best Approximates a

“Competitive Rate” While Ensuring that Co-Ops Recav
the Fully-Allocated Costs of Attachment, Without
Subsidies.

The basic task before the Commission is to estaplicces for wholesale inputs
(access to utility poles) to a competitive sericemmunications services) where there is
no competitive market for the inputSee, e.g., Landi§g47 S.E.2d at 611 (finding that
Section 62-350 “endorses regulatory interventioprtmmote just and reasonable rates”);
G.S. §62-2(a)(1) and (4) (declaring public polafithe state (i) to provide fair regulation
of public utilities in the interest of the publ&nd (ii) to provide just and reasonable rates
and charges for public utility services withoutustjdiscrimination, undue preferences or
advantages, or unfair or destructive competitivacpces.) This is in the context of

overriding public policy that strongly encouragdse twidespread deployment and

availability of broadband services and supporti&cped that promote a competitive market

¥ The cable industry has advocated for, and woudfepy a method based on incremental
costs, as the incremental costs associated wiblattent are lower than the fully-allocated costs
under the FCC rate methodology and also resulfuiyacompensatory rate to the pole owner.
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for communications services generally. The Gendwsdembly has spoken directly
regarding its intent to create a competitive markeEMC service areas for non-utility

services. While it has permitted EMCs to offer petitive telecommunications services
and productsseeG.S. § 117-18.1, it has required that these ses\beeprovided through

a separate subsidiary and not part of the co-ap¥’ @tility operations free from barrier or
subsidy. See id. (prohibiting subsidiary from receiving governmés#éns or grants and

prohibiting subsidies from the cooperative).

The predominant rate paid for attachment to utfipfes in North Carolina and
across the country is the FCC rate. Requiringttieto-ops pay rates developed according
to the same predominant method will have the bené&nsuring consistency in pricing
which will enable providers to compete on a levalymg field, will eliminate distortions
in end-user choices among competing technologied, vall incent provider behavior
based on economic costs rather arbitrary priceerdifftials—all desired outcomes in a
competitive marketplace.

The FCC rate achieves each of these goals. Heisiethodology that most closely
approximates prices based on cost and free ofdyb#iis a fully-allocated cost approach
in that it allocates the entire costs of the potduding indirect costs according to the way

direct costs are incurredsee, e.g., FCC v. Fla. Powet80 U.S. 245 (1987) (recognizing

5 In a similar circumstance—the provision of unbwudhetwork elements—the FCC
determined that forward-looking cost were most appate to use because prices would be based
on such costs if there were a competitive suppltheffacilities. This Commission implemented
this pricing standard in a series of decisions ndieg to promote competition in the
telecommunications market. The FCC's pricing déad was upheld by the United States Supreme
Court.Verizon Communications v. FC635 U.S. 467 (2002).
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FCC cable rate formula as “fully allocated cost’thaglology)!® This fully allocated
approach exceeds incremental costs and ensuresotatthat exist for the utility even in
the absence of the third-party attacher are reeovieom that attacher, making the utility
better off than it would be without the presencéhef attachmenit. Accordingly, it does
not include any subsidy flowing from the Cooperasivo the attaching party. Courts have
repeatedly and consistently found that the FCC agogir is fully compensatory and does
not provide any subsidy to the cable operaee, e.g., Landi2014 WL 2921723, at *50
(“[Tlhe FCC Cable Rate provides a reasonable me&a#iocating costs without creating
a subsidyfrom the pole owner to the attacher.Rutherford,2014 WL 2159382at *55
(“[Flar from providing any subsidy to communicat®providers, the FCC Cable Rate
formula actually leaves the utility and its custosnbetter off than they would be if no
attachments were made to their poles. The caldelat pays all direct and measurable
(incremental) ‘but for’ costs of attachment up fras well as its share of the fully allocated
costs of pole ownership that necessarily wouldtesusn absent its attachment.”).

(2) The FCC Methodology Is Time Tested and Widely
Accepted.

TWC has demonstrated that the FCC rate methoddlagyeen in effect for nearly
40 years; that the FCC and the courts have develapesxtensive body of case law to

clarify how the FCC methodology should be appliedny given situation; that the statute

18 The term “fully allocated cost” is also sometimeferred to as “fully distributed costs”.
SeeReport and Order, FCC 11-50, 26 F.C.C.R. 52401&tA(rel. April 7, 2011), at n. 417.

17 SeeOrder Granting General Rate Increase, Docket N, &4b 1023 (May 30, 2013),
Chairman Edward S. Finley, Jr., dissenting in par-3 (“In ratemaking, a long held principle is
that so long as a customer that would otherwiseelgae system stays on the utility’s system and
pays its variable costs plus pays a contributiothi recovery of the utility’s fixed costs, all
customers will be ‘better off’ in terms of payingduced rates.”).
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and its methodology has been approved time andhdggireviewing courts against
challenges by pole owners; that it has been enddngeational groups representing public
utility commissions and consumer advocates (NARU@ AIASUCA); and that it is
utilized in some 45 states, including 11 states tégulate cooperative and/or municipal
pole attachment service.

Suffice it to say that the FCC rate methodologthe “gold standard” for setting
pole attachment rates—even begrudgingly acceptetthddyCooperatives’ national trade
association as “unimpeachablé.”We will not belabor the point here.

By contrast the TVA methodology is a novel methHodyg which has never been
adopted by any state or federal regulatory bodlyefothan the TVA’) and has not been
endorsed by any national organization (other tlegmasentatives of the co-op8) Were
the Commission to adopt the TVA methodology, it Wdoe standing alone.

(3) The FCC Methodology Has Been Approved by North

Carolina Courts as Producing “Just and Reasonable”
Rates.

In rejecting rate methodology proposals similar tttat proposed by the
Cooperatives here (albeit generating rates eveerldlaan proposed here), the Business
Court specifically found that the FCC rate methodgl would produce “just and
reasonable” rates under Section 62-358ee, e.g., Rutherforét *59. The decision in

Rutherfordwas affirmed by the Court of Appeals. Given tlart's ruling, it can be

18 SeeKravtin Responsive Testimony, at 8 and Exhibit PBK-

9 As pointed out in the unrebutted testimony of Msavtin, the TVA is a unique, special
purpose agency which did not adopt its methodotbggugh a notice and comment rulemaking
procedure.

2 SeeKravtin Responsive Testimony, at 52-53.
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said—as a matter of North Carolina law—that the F@@ methodology produces “just
and reasonable” rates within the meaning of Secd@+850. By contrast, the TVA
methodology has never been approved by any coudhness a North Carolina codtt.

(4) The FCC Methodology Best Comports with State and

Federal Public Policy Interests in Encouraging the
Universal Deployment of Affordable Broadband.

The net effect of the Cooperatives’ proposal wdad to, effectively, “build a wall”
around co-op areas so that it will be exceedingffycdlt, if not impossible, to provide
wireline broadband services in those areas. Tms directly contrary to the interests of
the EMC’s own members in receiving these servisesdl as every expression of federal
and state public policy on the issue. The pronmotid the widespread deployment of
broadband, the elimination of barriers to deploymemd the bridging of the “digital

divide” are among the most significant state artebnal public policy initiatives of current

moment. In this light, the Cooperatives’ proposalincrease barriers to broadband

deployment and make it more difficult to bridge thgital divide is, at best, tone deaf in
the extreme and, at worst, an anticompetitive effmensure that the EMC service areas

are kept free of competitofs.

2L That no court has yet reviewed the TVA rate metisoichportant, as it is questionable
whether, despite the TVA’s broad statutory autlgpthie method could withstand challenge. Both
the failure by the TVA to follow the requirementstioe Administrative Procedure Act in adopting
its pole attachment requirements, and its reliaonefacts demonstrably false (such as its

understanding that the electric companies do nettlus safety space) would raise serious issues

for a reviewing court.

22 At root, the Cooperatives’ advocacy in these pedaggs can be understood by reference
to their fundamental desire to be “left aloneg., they have made it abundantly clear that they
prefer that no entity be permitted to attach tarthélity poles. However, for sound reasons
grounded in public policy, the General Assembly tes®lved this question in favor of access, and
the Cooperatives should not be permitted to underthis legislative determination through the
artifice of regulation.
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The co-ops themselves have identified rural braadldeployment as a priority as
they reported to all their members in a report areg by their state trade association:
“Electric cooperatives sat down with Governor R@o@er for an initial meeting June 19.
The group discussed issues important to electdopsoand the communities they serve:

. Rural communicationsincluding the need for broadband infrastructurerumal

communities.” Carolina Country,published by NC Electric Cooperativésigust 2017,

at 9 @vailable athttps://www.carolinacountry.com/digital/union/2008-htm) Similarly,
the North Carolina Rural Electrification Authoritye state body that oversees EMCs, has
recognized: “Access to broadband has become eabkdmtithe social and economic
benefits it provides to American residents, busiaes governments and communities.
Broadband is crucial for increased health, edunatiad economic opportunities, as well
as for job and business creation and growth. Braadlzan help close the digital divide
between rural and urban communities.” NCREA 201énBial Report, at 103.
The Governor highlighted this issue as recentkuagust 30 in a speech at the N.C.

Digital Government Summit:

Right now our state faces a digital divide, andifetsuccess

requires that North Carolinians in both our runadl airban

areas have access to broadband internet. Broadtmamd

increase educational opportunities, develop skdls our

workforce, and improve technology for small bussess

and we must make consistent internet access aka#atnss

our state.

SeePress Release, Cooper Calls for Broadband Exparidater Cybersecurity at Digital

Government Summit, Aug. 30, 2017 (available fatps://governor.nc.gov/news/gov-

cooper-calls-broadband-expansion-better-cyberdgedigital-government-summit) see

also id (noting that, according to the N.C. Departmentrdbitmation Technology, there
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are more than 400,000 households in North Caralittaout access to high-speed internet
services, 89 percent of those in rural areas)nil&ily, the Governor has stated:
Broadband access is a must for economic success mral
communities. We have already seen how accesggte hi
speed internet has allowed business in rural dcetwive.
We cannot deprive rural North Carolinians of thishool
for competition in a global marketplace.
Press Release, Cooper’'s Strong Proposal for BroddBapansion in your area, May 5,

2017 (available athttps://governor.nc.gov/news/cooper%E2%80%99s-gtmnposal-

broadband-expansion-your-arpsge alsoState Broadband Plan Progress Report, N.C.

Department of Information Technology, Joint Ledisia Oversight Committee on
Information Technology and the Fiscal Research diowi, Dec. 7, 2016, at 4-5
(“[B]Jroadband’s benefits are not evenly dispersed adigital divide . . . is growing. Many
communities, typically in sparsely populated orremmically-distressed areas lack access
to infrastructure or affordable service. . . . . oftmer area of concern is sufficient
competition, which drives innovation and afforddjlin many areas of the state . . . .").
Given this, the elimination of “barriers” to brdzhd deployment—including

impediments to access to utility poles—is a sigaffit state and national priority. North
Carolina’s Broadband Plan—the state’s expressioiisobroadband policy—identifies
high pole rates as one of the obstacles to broadib&estment and deployment:

The two major barriers to broadband deployment@aye

the costs of construction (CAPX) and populationsitgn .

. Attaching to poles—typically owned by telepkoand

electric companies or municipalities—can cost amgngh

from $1,500 to $100,000 depending on several factBole

owners typically charge an attachment fee anywfnens $0

and $160 per pole. Providers are also responfibléne

“make-ready work”—the cost to properly preparepbée. .

. The CAPX costs greatly influence the busiresse for
deployment in sparsely populated locations. Ireotords,
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the significant investment it takes to deploy i$ offset by
customer volume.

Connecting North Carolina: State Broadband PlarC. NDepartment of Information
Technology, Broadband Infrastructure Office, (J@de 2016), at 11.See also id.at 8
("“Communities can lower deployment costs by bel#geraging existing infrastructure,
easing access to rights-of-ways and poles to t@iglipath creation, and investments in

next-generation infrastructure.”). In this veingtvery first recommendation of the State’s

Broadband Plan is to “lower barriers to broadbagpl@yment,” finding: “Federal and state
laws grant rights of access to poles. However, ribgotiation process and expense
continue to hinder deploymentld., at 13.

Similarly, the federal government has recognizeth pole rates as an impediment
to broadband deployment.SeeThe National Broadband Plan, at 1(®ailable at

http://www.broadband.gov/download-pla(fThe FCC should establish rental rates for

pole attachments that are as low and close to umiés possible, consistent with Section
224 . . . to promote broadband deployment.”). ténrecent decisions rationalizing its
various pole regulations so that all attaching ipaftincluding telecommunications

providers—pay at approximately the same rate, #ifdecrate, the FCC stated:

We agree with commenters who explain that todag, th
telecom rate is sufficiently high that it hinderaportant
statutory objectives. For example, commenters a@xpieat
reducing the telecom rate would improve the busirese
for providing advanced services, because it wdluee the
expected incremental cash outflows of providing hsuc
services, thereby increasing the likelihood that pihesent
value of the expected incremental cash inflows auxlteed
the present value of the expected incremental caslows.

In addition to reducing barriers to the provisioh new
services, reducing the telecom rate can expandrappies
for communications network investment, as discussed
greater detail belowWe thus conclude that lowering the
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telecom rates will better enable providers to cotepmn a
level playing field, will eliminate distortions iand-user
choices between technologies, and lead to provadkavior
being driven more by underlying economic costs than
arbitrary price differentials

Report and Order, FCC 11-50, 26 F.C.C.R. 5240 347 (2011) (emphasis supplied)
(footnotes omitted) @011 Report and Ord&r, see also id.at T 3(“lack of reliable, timely,
and affordable access to physical infrastructurertiqudarly utility poles—is often a
significant barrier to deploying wireline and wisk services”).

In his speech in September 2016 establishingbigital Empowerment” agenda,
then-Commissioner, now-Chairman Pai specificalgntified high pole attachment rates
as a barrier to broadband deployment in rural asgashighlighted the FCC'’s lack of
statutory authority to address the problem fully:

[Tlhe FCC needs to reform its rules governing pole
attachments. Remember, before ISPs can offer setwic
customers, they must string fiber optics, coaxiables,
and/or other wires on utility poles and through engglound
conduit. . . . If we want more affordable broadband more
competition, we need to take a fresh look at our pole
attachment rated/NVe should reduce those rates by excluding
capital expenses from the pole attachment formula
(currently, ISPs have to pay for a pole owner’sitedp
expenses even when the pole owner has alreadyeamtbv
them separately). . . Congress should also expand the
Commission’s authority over pole attachments. Righw,

we don’t have jurisdiction over poles owned by gonent
authorities, whether federal, state, or local, pales owned
by railroads. Unsurprisingly, | have heard from KSkat
many pole-attachment disputes arise from thesdacgodet
pole owners, who may have little interest in negjotg just
and reasonable rates for private actors to acchsg rights

of way. This is a gap that Congress could easily fi
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Remarks of FCC Commissioner Ajit Pai at the BrapdéA Digital Empowerment
Agenda,” Cincinnati, Ohio, Sept. 13, 2016, at 7 gbases supplied)ayailable at

https://apps.fcc.gov/edocs public/attachmatch/D@C230A1.pdY.

Given that the Cooperatives’ proposal will have #fffect of doubling and tripling
the already high rates that are recognized by dtate and the federal government as
“barriers” to deployment, it is obvious that adoptiof their proposal will only exacerbate
the problem.

The impact of super-compensatory attachment ratesspecially harmful for
smaller communications companies that have smadiees over which to spread costs and
many of which are marginally operating to beginhit

For example, one of NCCTA’s members, CND Acquisiti©orp., provides service
in rural, mountain areas of Western North Carolidurphy, Andrews and Cherokee
County. It is faced with direct competition from alectric co-op in the area, Blue Ridge
Mountain EMC, and it has some 2,900 total attacheweith two TVA power distributors
(Blue Ridge and Murphy Electric Boartf). CND currently pays about $3.00 per
attachment to Murphy Power and $12.00 to Blue Riblgeit is faced with the prospect of
substantial increases if the TVA methodology isgdd. CND worries that it will not be

able to expand or upgrade its services if theseases are implemented.

B See, e.gComments of NTCA-The Rural Broadband AssociatiddCRNC Docket No.
17-84 (Accelerating Wireline Broadband Deploymegt Removing Barriers to Infrastructure
Investment), June 15, 2017, at 7 (“The Commisshoukl at every turn ensure that pole attachment
rates and make-ready costs (like any other critigalit to broadband deployment) are just and
reasonable and do not impose unnecessary or exeessts on broadband providers. For RLECs

operating in rural areas of the nation with smaliscriber bases and rugged terrain, these costs can

have a very real effect on the costs of deployrijent.
2 SeeDeclaration of David Daniel (Exhibit E).
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Similarly, NCCTA member Country Cablevision prowdservice in Mitchell,
Madison, McDowell, and Yancey Counties, includimg tincorporated communities of
Bakersville (357 households), Burnsville (1500 hehedds), and Spruce Pine (1492
households). Its sister company, Carolina Moun@aiblevision, provides service in the
unincorporated areas Haywood County. In Haywoodrn®y, there are about 5 poles for
every 1 customer. Based on the local EMC'’s cunratets, Country Mountain Cablevision
pays approximately $6 per month per customer juspble attachments—which might
double or triple if the Cooperatives’ methodologyadopted. These high attachment rates
are a substantial barrier to the ability of thesal§ locally operated cable systems to serve
new customers in their rural service areas arttigifCooperatives’ proposals are adopted,
to even continue serving their existing custoniers.

Another of NCCTA’s members, Red’s Cable, providewie in the communities
of Bath (176 homes) and Bayview (305 homes). REdkle projects that if its pole rate
went up to $20.00 (recognizing that the Cooperatae proposing rates substantially in
excess of that), the company's costs would incraas@early $5.00/month just for
attachments. Red’s Cable states that neitheroit,its customers, are able to absorb
increases of this magnitud®.

The Commission must take into consideration thesergd-order effects on the
vital public interest in promoting the availabiliby broadband services (as well as fostering
competition for communications services) as it exeds the competing proposals in these

proceedings. These are precisely the type of derations the General Assembly intended

% SeeAffidavit of Bryan Hyder (Exhibit F).
% SeeDeclaration of Frank Styers (Exhibit G).
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the Commission to weigh in granting the Commisdwoadband authority to resolve

disputes based on the “public interest.”

(5)

The overall context in which the attaching pargesvices are being offered cannot
be ignored. Increasingly, electric cooperatives getting into the “triple play” business

offering broadband, telephone and video serviceompetition with traditional private

OFFICIAL COPY
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providers?’ Nearly all, if not all, of the EMCs in North Caimé are currently deploying

multi-strand fiber in their distribution plant withe hopes of leveraging the excess fibers

for consumer purposes. Others are already in teméss. For example:

Blue Ridge Mountain EMC, which serves two countresvestern, North
Carolina, entered the broadband business in 2@32installed over 1,000
miles of fiber, and presently serves some 6,00@00='s with broadband.
See http://www.bbcmag.com/minneapolis/docs/presentatibue-Oct-
18/Electrical_Co-op/Brinke-Erik.pdNCREA 2016 Biennial Report, at 69-
70. The co-op currently is providing these serviceslimect competition
with cable companies and telephone companies inhNOGarolina. See
Declaration of David Daniel, Exhibit E.

French Broad EMC offers broadband through a pashierwith the
Education & Research Consortium of the Western IB&® Inc. See
http://www.frenchbroademc.com/broadband.cfmPer French Broad’s
public statements it is in the process of consimgca fiber-to-the-home
network, and it received federal funding to suppitve provision of
broadband services to several targeted commuinities service areaSee
Broadband Recovery Funding in NC (available at
http://www.ncleg.net/documentsites/committees/HS AR%J A/09-10-
2010/e-NC%20handouts.pdf French Broad EMC website at
http://www.frenchbroademc.com/bpl/services.cfm

2’ SeeNorth Carolina Rural Electrification Authority, 26 Biennial Annual Report (March

13, 2017)

(“NCREA 2016 Biennial Report”) (available at

http://ncrea.net/2016_Biennial_Report)peéit 8 (“The EMCs ... understand the importance 6f W

Fi and broadband availability throughout the raraas of the State.”).
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. Lumbee River EMC is deploying fiber under a $20lioml grant/loan
package from the federal government for the purmdg®oviding “triple
play” services (Internet, telephone and televisjomri its footprint.
http://www.lumbeeriver.com/sites/lumbeeriver/fileBREMC/PDF%20File
s/Message%20from%20CEO/May%202016;pdREA 2016 Biennial
Report, at 47. In 2014, Lumbee River EMC begalabokation with Horry
Telephone Cooperative to offer broadband, TV atepte®ne services to
residences on the network. The FTTH project wilbypde broadband
service speeds of 100 Mbps or higher and makecgsravailable to 11,384
households, 1,634 businesses, and 95 anchor fimsigu See USDA
Broadband Initiatives Program, Awards Report, “Adsiag Broadband: A
Foundation for Strong Rural Communities,” Jan. 20hlailable at
https://www.rd.usda.gov/files/reports/RBBreportV5Reeb. pdf).

. Roanoke Electric Cooperative has undertaken a $ibminvestment to
deploy fiber across its system. Excess fiber isgdeployed in connection
with this project “to engage last mile providersbobadband services, and
the results are leading toward some expansionazfdivand capacity in the
region.” SeeNCREA 2016 Biennial Report, at 56.

. Piedmont EMC is investing in 166 miles of fiberrmunding its five-county
service area (including Orange County) and is @sed in selling capacity
to other providers and end userSee“Rural Internet in Orange County:
What You Need to Know,The News of Orange Coun(ug. 16, 2017).

It is also worth observing that the TVA has its dwoadband ambitions. The TVA
currently provides regional fiber connectivity foooperatives that provide broadband
services, including Blue Ridge Mountain EMC her&lorth Caroling?® In May 2017, the
TVA approved a $300 million project to “moderniz&s fiber backbone and make fiber
capacity available to “help local communities aadht areas attract and retain jobs.” The

project includes installing 3,500 miles of fibeo ‘tnable broadband connections for more

of TVA’s generating plants and as well as morg®tustomers?®

28 See http://www.bbcmag.com/minneapolis/docs/presentatibne-Oct-
18/Electrical Co-op/Brinke-Erik.pdf

2 See https://www.tva.gov/INewsroom/Press-Releases/TVAsBaspproves-300-
Million-Strategic-Fiber-Initiative.
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There is no basis in Section 62-350 or in publiicgdo put a thumb on the scales
of competition in favor of the co-ops. To the camytr adoption of the FCC methodology
will guard against the potential for anticompestivmotivations animating the
Cooperatives’ policy positions.

(6)  Application of the TVA Methodology Will Unduly Disipt
the Communications Services Market

While the Commission is charged with making cagedse determinations under
Section 62-350, the Commission is also obligatedn&dke rational decisions that treat
similarly situated parties fairly. In this regaitis likely that the Commission’s decision
regarding rate-setting methodology will be applieduture decisions, which could have

significant impact throughout the state. ShobhlEl Commission grant the Cooperatives’

the massive rate increase they are requestinggetproceedings, other co-ops and cities

will ask for similar treatment—certainly such a s&mn would ensure a full docket for the
foreseeable future.

There are 31 EMCs providing service to customeiddrth Carolina—26 that are
headquartered in the state and 5 foreign enftieShey serve approximately 1 million
customers in the state and operate in 93 of Noatokda's 100 countie® They have
assets of more than $5.8 billion, and a collecyig#nerate some $3.0 billion in annual
revenue’? Copied below as Figure 1 is a service map showiegEMCs operating in

North Carolina.

%0 See generallilorth Carolina Utilities Commission, 2016 Annualg®et — Vol. XLVII
(Jan. 27, 2017), at 50. A complete list of the ESViDd service areas is set forth at Exhibit B.

3 1d. In total they serve more than 2.5 million peojleNorth Carolina. See
http://www.ncemcs.com/co-ops/stats.htm

32 See generallinttp://www.ncemcs.com/co-ops/stats.htm
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Figure 1
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Source: NCUC 2016 Annual Report — Vol. XLVII (J&7., 2017), at 45.

Similarly, there are over 70 North Carolina citibsit provide their own power
distribution service$® This includes major cities such as High PointstGaia, Rocky
Mount, Wilson, Greenville and Fayetteville. Cotigely these “public power” systems
service some 1.2 million persons in the stat&ach of these cities owns and operates its

own electric distribution facilities, including lity poles.

3 SeeNorth Carolina Utilities Commission, 2016 Annualg®e — Vol. XLVII (Jan. 27,
2017), at 47. The actual number of cities providiegvice in North Carolina is larger; there are 93
public members listed on Electricities website luding out-of-state cities providing service in-
state. See https://www.electricities.com/default/aboutus/EtécitiesMembership/Membership
List.aspxIn is Petition to Intervene in these proceedindsciEcities stated that it has 88 members.
SeePetition to Intervene of Electricities of North ©ana, Inc., Docket No. EC-49, Sub {fuly
6, 2016), at 1. A complete list of the pulplaver members is set forth at Exhibit C.

34 Seehttp://www.overlmillionstrong.com/#/press
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Figure 2
North Carolina Public Power Communities
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Source: NCUC 2016 Annual Report — Vol. XLVII (J&7, 2017), at 44.

There does not appear to be a public source ofnrdtion reporting the total
number of combined utility poles under the owngrsdmd control of EMCs and cities in
the state. However, the 26 North Carolina-basestt e co-ops maintain, in the aggregate,
more than 98,000 miles of power lines all across dtaté which equates to nearly 3
million utility poles® If one conservatively assumes that the numbgaubfic power
poles is around 1 million, based on the differdribetween the average cable rates and

TVA rates proposed in this case, application of TMA rate could lead to some $102

35 SeeNorth Carolina’s Electric Cooperatives websé#eailable at http://ncemcs.com/co-
ops/stats.htm

36 Assuming conservatively that there are approxityed@ utility poles per mile of line,
seeTHE NATIONAL BROADBAND PLAN at 116 n.5, the electronic co-ops could own or rbras
many as 2.94 million utility poles in North Cara@inSee als@rnett Testimony at 43 (Tr. Vol. 2
at 239) (pole per mile averages of 21, 28, ando2 Chrteret-Craven, Jones-Onslow, and Surry-
Yadkin).
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million per year above and beyond the pole ownfels/ allocated rates associated with

the pole attachments transferred from attachingjiestand their customers to electric co-

ops and citied’ The magnitude of these cash flows is enormows vamuld cause
disruption and dislocation in the broadband and roamications services market
throughout the state. Furthermore, the shock o sutransfer would not only be totally
unprecedented, but would be explosive. Evidenteating showed that many co-ops and
cities are currently charging rates well belowrtdtes charged by the Cooperatives in these
cases, and none charge rates in the range expeaotied the TVA method.See, e.g.,
Responsive Testimony of Nestor Martin, Docket N&-89, Sub 44, at NM Ex. 13.
Approving the TVA rate method in these cases womldoubtedly encourage many of the
co-ops that have kept their pole rates reasonalietease them by factors of six or seven.
Plainly, such a result was not intended by the Gdmessembly and would not be just and
reasonable under the statute.

Conversely, application of the FCC methodology Weild to no such disruptions.
Because many EMCs in North Carolina have not attethgo increase their rates
materially above the rates derived from the FCQaggh, their rates will not be expected
to vary significantly if the Commission approvee thCC formula here. The cases before
the Commission represent the “worst offenders”;oadingly, adoption of the FCC

methodology will not have a disruptive impact omstrg rates in most cases.

37 ((Average Proposed TVA Rate of $31.56) — (AverBgeposed FCC Rate of $6.10))
X (4,000,000 poles).
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(7) The Fact That the TVA Has Recommended the
Methodology Proposed by the Cooperatives Is Enditte
No Weight in These Proceedings.

The TVA methodology was created by the TVA in teatto matters uniquely
applicable to that agency and based on its inteapoa of its statutory mandate as solely
directed to keeping its distributors’ power rat@s.| That agency has narrow jurisdiction
and narrow interests; it is a “special purposeefatlagency—not an agency with general
latitude or responsibility to regulate in the pabtiterest?®

The TVA has an extremely small presence in Northolte. Only three EMCs
distribute TVA power in North Carolina—Blue RidgeoMintain EMC, Tri-State EMC,

and Mountain Electric Cooperative.These entities serve only approximately 33,000

households in small portions of western North Gaaol Seenttps://www.tva.gov/About-

TVA/TVA-in-North-Carolina Each of these entities is based out-of-state am@ rare

parties to the present proceedings. To the extentthe TVA methodology has force or
effect, it is only upon their distributors, and thethodology has no applicability here with
respect to non-TVA entities and non-TVA territories

The Cooperatives’ proposal to adopt and apply t¥i& Tethodology must stand

onits own. Yetthe methodology is not suppoktgthe expert testimony of an economist,

3 Congress created the TVA in 198eeTennessee Valley Authority Act of 1933, 16
U.S.C. 88 83kt seqThe TVA is a unique government agency in th& gtructured and operates
like a private corporation, but has the power & fhderal government. It is responsible for
supplying power to cities and communities along Tlemnessee River (approximately 80,000
square miles). It operates fossil fuel, nuclead aydropower plants, and helps to maintain the
nation’s fifth-largest river system. It does neceive congressional appropriations; rather its
income is derived from the sales of electricitytsadistributors and through them to some 8 million
customers in addition to direct sales to indusaia government userSee generallpllGov.com.

39 SeeNCUC 2016 Annual Report, at 49. The Murphy Poweai (Town of Murphy)
also distributes TVA-generated electricity.
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and it is based on factual errors and assumptlmatshiave repeatedly been reject&ke
infra, Section C. Focusing solely on keeping EMC rates letvthe TVA to adopt a
methodology that ensured that subsidies would fimm the third party attachers to the
pole owners—without concern for ensuring a levedyplg field for competitors,
eliminating distortions in end-user choices betwemahnologies, and incenting provider
behavior driven by economic costs rather than ramyitprice differentials. Here the
Commission’s statutory role is much different atgl goal should be to eliminate
subsidies—both from and to the pole owners—andstabéish pricing that takes into
considering these larger public interest concemdoster a competitive market for
communications services.

(8) The Cooperatives Have Presented No Basis for Gragpti
Them Favored Regulatory Treatment.

At root, the Cooperatives’ proposal here amoumgsrequest that co-ops be granted
special regulatory favors because they operatermmaprofit basis and that TWC and its
customers should be punished because TWC openatasfar-profit basis. There is no
support in the text of Section 62-350 for distiaos of this sort, and it would undermine
the very public policy the General Assembly soughtdvance when it enacted the law if
such considerations were to carry the day. Thessiderations are discussed more fully

in Exhibit A hereto (Responses to Questions Deseghtor Post-Hearing Briefing).
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C. The Cooperatives Employ Results-Oriented Methodsind Analysis
Which Are Analytically Unsound and Inconsistent withh Cost Causation
Principles.

1. “Avoided Cost” Analysis

The Cooperatives attempt to justify their requefsts massive increases in
applicable pole attachment rates by reference voidad cost” analysig;e., they claim
that the increases are justified by comparisortnéocbsts otherwise incurred by building
duplicative infrastructuré® This line of advocacy highlights the absurdity thie
underlying proposal. In some circumstances, avoadeatl analysis has been utilized by the
Commission to set utility rates for certain wholesaervices. However, the relevant
“avoided costs” to be considered are the costseofitility—not the costs of the competitor.
For example, the costs of collocation for CLPs weoé set based on the expense that
would have otherwise been incurred by CLPs in lngiccentral offices. The fact that it
would be expensive for TWC (or any other attachmagty) to construct its own poles
underscores the importance of setting the pole i@ta competitive level for access to this
critical infrastructure.

A discussion of the application of “value of ser/iconcepts to this proceeding is
set forth at Exhibit A.

2. Allocation of Unusable Space

The principal difference between the methodologppsed by TWC (the FCC rate
methodology) and the Cooperatives (the TVA methoglgl is how the methodologies

allocate unusable space. The FCC methodologyaa#iscspace based on the percentage

“0 SeeArnett Testimony, at 43.
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of usable space occupied by the attaching parby TIVA approach allocates space based
on a per-capita allocation among the attachingemart

The Commission has previously considered and egjetite precise allocation
method advocated by the Cooperatives in the clesadyogous context of setting prices
for collocation by competitive providers of telecamnications services in ILEC central
offices. See Generic Proceeding on the Provisioning of Calion Spacge Order
Addressing Collocation Issues, Docket No. P-100y £38j (Dec. 28, 2001), at 268-273,
aff'd, Order Addressing Motions for Reconsideration aratii¢ation Docket No. P-100,
Sub 133j (Aug. 20, 2002), at 148BThe methodology approved by the Commission, and
applied by the FCC approach, is entirely consistdtit the manner in which costs are
incurred. Contrary to the Cooperatives’ proposkmtation methodology, pole costs do
not vary by attacher (keep in mind that “make réaubsts are billed separately), so there
is no analytical basis for charging the first atec44% of the costs and the second attacher
28% of the costd where the space occupied is identical—nor is thaeseanalytical basis
for deviating from the method used to allocatedio®sts.See47 C.F.R. 64.901(b)(3)(ii)

(“When direct analysis [of common costs] is notgibke, common costs shall be allocated

“1 The arguments made by the ILECs in that proceedieg identical to the arguments
advanced by the Cooperatives here in favor ofdineesmethodology-+-¢., all parties should share
equally in the costsCompare, e.g.BellSouth Proposed Order, Docket No. P-100, Sul, B3
120 (Feb. 16, 2001) (“This is a reasonable apprbadause it acknowledges that a party obtains
access to the entire central office building, ndit jits collocation arrangement. ... Such access
provides equal value to all parties; thereforepaitties should share equally in the costs of sgcur
access. This method of allocating costs is simgdesy to administer, and provides access on a
nondiscriminatory basis to all parties in the cahtffice.”) with Testimony of Wilfred Arnett on
behalf of the Cooperatives, at 40 (“Cable compalngas the same need as every other attacher on
the pole to have the pole extend 18 feet, or higheCable companies should therefore pay an
equal share of the costs ....").

2 SeeKravtin Rebuttal Testimony, at 24 (Tr. Vol 1 at 30N VA itself demonstrated how
a rate could double from $17.69 to $34.19 basedifterences in the average number of entities,
where the space occupied by the attacher and gtetpole ownership were held constant.”).
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based upon indirect, cost-causative linkage tolematost category ... for which a direct
assignment or allocation is available.”).

3. Allocation of Safety Space

The other principal difference between the methmglp proposed by the parties
concerns the allocation of the costs of the scedalkafety space.” The Cooperatives’
proposal to allocate the entirety of the spacehto dttaching party has been rejected
repeatedly by the FCC and fails the test of logid &irness.

As long ago as 1979, the FCC dealt specificalthwhis issue by rejecting requests
to allocate the NESC-required safety space to ttezlang parties. SeeMemorandum
Opinion and Second Report and Ord& FCC2d 59, FCC 79-308 (rel. May 23, 1979), at
1 24 (noting that the attaching party bears theofhaving to relocate its facilities should
the utility desire to install equipment in the ggfepace, combined with “the common
practice of electric utility companies to make maseful use of this safety space by
mounting street light support brackets, step-doistridution transformers, and grounded,
shielded power conductors therein”). This decidmas been re-examined and affirmed

repeatedly since 1979 Again, this approach is consistent with cost redamn principles.

3 SeeMemorandum Opinion and Third Report and Oyd@FCC2d 187, FCC 80-90 (rel.
March 10, 1980) (reconsideration order affirmingid®n not to allocate any of the 40-inch safety
space to cable attachers as usable space), atH{r8ecting argument that entire 40-inch space
should be allocated to cable because “but for tkegmce of cable on a pole the 40 inch space
would not be necessary”); Memorandum Opinion andeQr56 Rad. Reg. 2d 707, RM 4558, FCC
84-325 (rel. July 25, 1984), at 1 7, 9-10 (denypegition by several electric utilities seeking
revisions in the usable space presumptions bassdlwnitted of a “White Paper” making the same
argument that the safety space should be allotateéx® attacher); Report and Order, FCC 00-116
(rel. April 3, 2000), at 11 20-22 (declining requieg utilities to decrease amount of usable space
from 13.5 feet to 11 feet by reallocating the 4€hirsafety space as unusable space)(“It is the
presence of the potentially hazardous electricsli@t makes the safety space necessary ....The
space is usable and used by the electric utilijigSonsolidated Partial Order on Reconsideration,
FCC 01-170 (rel. May 25, 2001), at Y 51 (rejectiaguest for reconsideration of decision that
safety space is usable and used by the electliiy)uti
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The safety space is usable and used by the wilitynot the attaching party and reflects
the realities of the parties’ respective use rigimisluding that fact that the attaching party
will be required to relocate, at its own expenftha utility desires to use more of the pole,
thus effectively moving the safety space so thatdttacher’s existing attachment is in
violation of its requirements. It makes no difiece whether the regulatory construct (the
NESC's “safety space” requirement) was “causedtheyexistence of the current-carrying
electric line or the presence of a third partycte. The salient point, instead, is that the
safety space is usable for the utility but is nedhle by the attaching party. It would be
arbitrary and capricious under these circumstatwassign the cost of this space solely to
the party that is unable to use it, while relievihg pole owner, who can and does use the
space, of any responsibility paying for that partadf the pole.

D. Adopting the TVA Methodology Will Make the Commission an
Outlier.

The choices offered the Commission by the partiethése proceedings lead to
drastically different real-world impacts. One e hand, TWC proposes an approach
that is widely applied and accepted, fully vettagproved by the courts—i.e., it will put
the Commission comfortably in the mainstream. @ dther hand, the Cooperatives’
propose an approach that has been hand-pickedléypmers, adopted solely to reduce
electric rates, never accepted by any other govenhagency, and never approved by any
court. It would, in short, put the Commission atand by itself in the regulatory
community.

In summary:
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FCC Methodology

TVA Methodology

Adopted by expert federal agency |-

applying a public interest standard
identical to the Section 62-350
standard.

Adopted by special purpose agenc
with no jurisdiction over the parties
here, based on the sole regulatory
focus of “keeping co-op rates low,”
without any showing that proposed
attachment rates would have any
material impact on electric consum
rates.

er

Adopted—and continually .

affrmed—atfter extensive comment
and input by all interested parties.

Adopted after input from only co-
ops. Other interested parties
excluded from the process.

Benefits from an extensive body of |

interpretive rulings over dozens of

years and has been revised over time

to reflect technological and other
developments.

Has never been interpreted or
refined, and there is no clear
administrative process for such
interpretative guidance from the
TVA.

Supported by expert analysis and |«

testimony by economist.

No support by economic testimony|

Approved by multiple courts, .

A

including the U.S. Supreme Court, a
an appropriate pricing methodology
that does not result in subsidies or
constitute a “takings.”

Never approved by a court.

Applies a cost allocation approach |-

consistent with prior Commission
decisions.

Applies a cost allocation approach
inconsistent with prior Commission
decisions.

Specifically approved by North .

Carolina Business Court in two
written decisions—one involving a
co-op—after bench trials. The
Rutherforddecision was affirmed on
appeal by the Court of Appeals.
(The Landisdecision was not
appealed.)

Never considered by a North
Carolina court.
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Would bring rates in line with .

investor-owned utility poles in North
Carolina and help ensure uniform,
predictable, and consistent regulatony
treatment of this virtually identical
resource.

Would result in rates that are more
than 100% above existing co-ops
rate and some 4 to 5 times more th
investor-owned utility pole rates.

an

Best mimics a competitive market by «

bringing prices closer to the cost of
the unit of service being provided.

Disrupts the competitive market by
causing attachers to subsidize co-¢
infrastructure.

p

Widespread adoption by .

overwhelming majority of states that
regulate pole attachments.

Never adopted by a state or any st
or federal regulatory agency.

ate

CONCLUSION

For these reasons, NCCTA respectfully requeststti@atCommission adopt the

that use of this methodology will produce just aedsonable pole attachment rates.

Respectfully submitted, this the'18ay of September, 2017.

NORTH CAROLINA CABLE
TELECOMMUNICATIONS ASSOCIATION

By: /sl Eric M. David

Eric M. David

N.C. State Bar No. 38118

BROOKS PIERCE, MCLENDON,
HUMPHREY & LEONARD, LLP

Wells Fargo Capitol Center

150 Fayetteville Street, Suite 1700
Raleigh, NC 27601

(919) 839-0300

edavid@brookspierce.com
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| certify that a copy of NCCTA'’s Proposed Post-tiag Brief asAmicus Curiae
has been served by electronic mail on counselawircein this proceeding.
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Eric M. David
Attorney for NCCTA
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EXHIBIT A

RESPONSES TO QUESTIONS DESIGNATED
FOR POST-HEARING BRIEFING

OFFICIAL COPY

At the conclusion of the hearing, the Chairmarpproded a number of questions
for the parties to consider in briefingseee-mail from Lemuel Hinton dated June 27, 2017
(filed in each docket). These questions relati¢oapplication of “value of service” and
“externality” principles to the issues in dispupeyticularly with regard to the status (profit
vs. non-profit) of the utility and/or attaching paand the potential impact on broadband
deployment.

The Commission’s task under Section 62-350 is$olve disputes “consistent with
the public interest and necessity so as to detge and reasonable rates, terms, and
conditions.” However, the statute also makes dleairthe Commission’s role is confined
to a quasi-adjudicatory role, that by “setting sat® resolve disputes it is not granted
“general rate-making authority,” and that its auityois not expanded beyond that the
dispute resolution authority granted by the stat@eS. 8 62-350(c). Given this, the broad
“public interest” authority specified by the stautoes permit the Commission to consider
broader issues akin to the consideration of “exi@res” and “value of service” in
traditional ratemaking proceedings. But these iciemations do not apply in the same way
as they might in a ratemaking case and they dovertride the basic task in front of the
Commission—which is to resolve disputes so as twvelgust and reasonable rates, terms
and conditions.

Apr 04 2018

In any case, consideration of these public intdeegors only enhances the position
of TWC in these proceedings, as the FCC rate metbgy will best balance the interests
(private and public) at play here in the best is$és of the public as a whole, as opposed
to the proposal of the Cooperatives, which sergemdivance their private interests to the
detriment of the public interests.

(2) Profit status of the parties

The profit status of the parties (for-profit vesswt-for-profit) of the parties is only
marginally relevant to the statutory inquiry befoine Commissioni.,only to the extent
it bears on attachment costs).

As regards the Cooperatives’ status as non-pnofities, the Cooperatives’ expert
witnesses make much of the EMCs’ non-profit statusg, they fail to articulate any
principled basis grounded in cost analysis for gngnthem special benefits by virtue of
this statug$* The co-ops, of course, do serve an importantiuble in ensuring adequate

*In his testimony, Mr. Arnett makes repeated refeego the parties “profit” status in his
testimony, his basic point being that non-profilnpanies should not “subsidize” the provision of
service by for-profit entities.SeeArnett Direct Testimony, at 31. Setting aside sleé-evident
nature of his concern (no party is advocating sudisidies), and setting aside his complete failure



electric service in rural areas that are not sebyetthe investor-owned utilities. However,
Section 62-350 does not charge the Commissiongvéhting special benefits to the co-
ops in support of their core service. To the @yt to do so would only disrupt the
establishment of a competitive market for commutioos services by pricing inputs based
on non-cost-based factors. To the limited exteat the cooperatives’ nonprofit status is
relevant, it would result in lower attachment ratggen that they benefit from lower costs
of operation, lower capital costs, and are not wzgal to generate profit for investors.

As regards TWC'’s status as a for-profit entity/andhe potential status of a third
party attacher (such as the TMCs) as a non-prafittye no party has proposed a
methodology that includes profit status as thechtte party as a relevant factor in setting
rates; no witnesses have offered evidence congepnoposed adjustments to rates based
on the attaching party’s profit status; there isnoo-profit entity before the Commission
in these proceedings seeking to establish attadhragss; and there is no evidence in the
record relating to the costs of attachment for poofit entities and how, if at all, those
cost might differ from costs incurred by for-prafdmpanies in attaching. Given this, there
is no basis in the record for making such a difigetion in attachment rates.

Moreover, setting a rate based on the profit statiuthe attaching entity would
violate the basic statutory prohibition againstdiminatory rate€> While in ratemaking
cases the Commission has authorized differentiatiess based on material differences in
the nature of the service provided, here the serigcfunctionality, technically, and
practically identical and will be used to providéstitutable services.See, e.g.State ex
rel. Utils. Comm'n v. Mead Corp238 N.C. 451, 78 S.E.2d 290 (1953) (“There ningst
substantial differences in service or conditiongusdify differences in rates. There must
be no unreasonable discrimination between thosauviag the same kind and degree of
service.”). Making these sort of distinctions woaldo lead to anticompetitive results, as
TWC competes with TMCs in many areas; these areigaly the sort of arbitrary pricing
distortions that should be weeded out from who&gaicing to facilitate a competitive
market. While the Commission is authorized to mdistinctions among rate classes in
the exercise of its ratemaking authority based amnde range of factors such as quantity
used, time of use, or manner of service, (1) the@ssion’s ratemaking authority is not
implicated here, and (2) there are no “classe€ustomers to distinguish.

to provide evidence of such subsidies, Mr. Arnéttrs no specific proposal to adjust rates in an
upward or downward fashion to account for the pattiespective profit status.

5SeeG.S. § 62-350 (requiring cities and co-ops to ddferess to poles, ducts, and conduits
at just, reasonable, amdbndiscriminatoryrates, terms, and conditions) (emphasis suppl@d;
§ 62-140 (“No public utility shall, as to ratessarvices, make or grant any unreasonable preference
or advantage to any person or subject any persamtonreasonable prejudice or disadvantage.”);
G.S. § 117-16.1 (“No electric membership corporasball, as to rates or services, make or grant
any unreasonable preference or advantage to anybemeopr subject any member to any
unreasonable prejudice or disadvantage. No elesteémbership corporation shall establish or
maintain any unreasonable difference as to ratesevices either as between localities or as
between classes of service. ...”). This lattervigion only applies to “members,” but cable
companies are members of the respect co-ops asatbegyower customers in addition to being
attachment customers.
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Here, there is no evidence in the record to sughestfor-profit entities get any
different service or benefits in connection witthaahment than non-for-profit attachers
and, accordingly, any differentiation in rates lmhsa the profit-status of the attaching
party would be impermissible. In other context® Commission has found that profit
versus non-profit status is immaterial to the aggtlon of Chapter 62SeeOrder Issuing
Declaratory RulingSP-100, Sub 31 (April 15, 201§)The fact that NC WARN's ‘test
case’ involves a non-profit seller and a non-prio@iyer of electric power does not justify
a determination that the sale is not to or forghblic.”).

(2) Value of the attachment to the attaching party

“Value of service” ratemaking generally seeks towderates that reflect the value
of the commodity or service provided to the custongeeWilliam A. Mogel, Regulation
of the Gas Industry8 40.05 (LexisNexis Matthew Bender 2016). Nortdrdlina courts
have recognized that the Commission may considatuév of service” principles in
connection with the exercise of its ratemaking auth. See, e.g., Utils. Comm’n v. City
of Durham,282 N.C. 308 (1972) (reciting that “value of theveee to each customer class”
is one of the factors that may be considered itngetate classes). “Value of service” is
just one of many factors that the Commission isri#ed to consider in adopting a rate
design, including factors such as type of servig@ntity of use, time of use, manner of
service, competitive conditions relating to acdigsi of new customers, historical rate
design, revenue stability to the utility, and ecmim and political factor$® The
application of these factors ensures that disbnstibetween rate classes are appropriate,
justified and non-discriminatory.

In other words, the Commission has looked at valuservice as a factor in rate
design under its traditional ratemaking authorgyome of series of factors necessary to
ensure that distinctions between rate classespgm®priate and meaningful and, in some
respect, are appropriate to the nature and levetivice provided to the customer. Here,
there are no such separate class of ratepayerse-ahemo lines to be drawn that would
necessitate consideration of factors such as “valieservice”. In any event, the
Commission has never applied this considerationirtee up the rates to be paid by
ratepayer on the grounds that the service is Yraaiportant” to the consumer; to the
contrary, it has been often applied as a downwartstcaint on rates recognizing that
consumers may have substitute service availatsgernme situationé’

% See, e.g., Utils. Comm’'n v. Bird Oil C802 N.C. 14 (1981)ttils. Comm’n v. N.C.
Textile Manufacturers Ass'313 N.C. 215 (1985)See als®rder Granting Partial Rate Increase,
Docket No. G-5, Sub 386, 189 P.U.K.251 (Oct. 10, 1998), at 54 (citing list of facttihat may
be considered).

47 See, e.g.Order Granting Partial Rate Increase, Docket Né&, Gub 386 (“value of
service recognizes that the price paid for natyssalservice cannot be significantly greater than th
price of a satisfactory alternative fuel as welllaes fact that gas is cleaner burning and easier to
use.”), at 51.
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Cost of service has never been applied by the Cesiom outside the context of
drawing distinctions between classes of ratepayerd,it has never been applied in the
context of setting rates for a necessary inpuh&@rovision of a competitive service.
Indeed, the concept has no direct application veheye the task before the Commission
does not involve the exercise of the Commissioraslitional rate-setting authority but
rather requires the determination of the approprate that is, in essence, a wholesale
input into a competitive service. Pricing of mongpinputs into a competitive market
have never been established in this fashion. Theeaeason that regulation is needed in
this area is that the right sought (attachmenéxisemely important to the party seeking
the right and the service cannot be obtained eleexvthere is no competitive market for
attachments). It would defeat the purpose of dgeilation if the right was then “valued”
in such a manner as to make its exercise impratéicnd futile. (Taken to the extreme,
value of service pricing applied here would resaltnothing better than unregulated
monopoly rates.) For this reason, no withesses pavposed rate adjustments tied to this
factor and there is no evidence in these proceedirgcribing how “value” of attachment
might be fairly and accurately measured and quadtif Clearly, the determination of
“value” to the attaching party is a highly specivatinquiry that has no place in this pricing
analysis.

(3) Societal interest in broadband expansion

As discussed, the Commission may and should cangidampact of a particular
methodology on broadband deployment as party ofpiblic interest” considerations.
Establishment of a methodology which is conducovéroadband deployment is, without
guestion, in the public interest. However, by ttesisideration, no party is asking that the
Commission “subsidize” the deployment of broadbamdher the issue is whether the
methodology helps to foster or deter the provigibnecessary services. Indeed, adoption
of a methodology which will thwart the provisiontbese services would be invalid under
Section 62-350.
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EXHIBIT B
LIST OF ELECTRIC MEMBERSHIP CORPORATIONS
North Carolina Electric Cooperatives

Albemarle Electric Membership Corporation
Counties Served: Chowan, Perquimans, Pasquotankgd&ig Currituck

Blue Ridge Energy
Counties Served: Ashe, Alleghany, Wilkes, Wata@gddwell, Alexander, Avery

Brunswick Electric Membership Corporation
Counties Served: Columbus, Brunswick, Bladen, Rotes

Cape Hatteras Electric Cooperative
County Served: Dare

Carteret-Craven Electric Cooperative
Counties Served: Carteret, Craven, Jones, Onslow

Central Electric Membership Corporation
Counties Served: Chatham, Harnett, Lee, Moore, 8ahd

Edgecombe-Martin County Electric Membership Corgom
Counties Served: Nash, Edgecombe, Martin, Pittuieg Bertie, Halifax, Wilson

EnergyUnited
Counties Served: Alexander, Cabarrus, Caldwella@ba, Davidson, Davie, Forsyth,

Gaston, Guilford, Iredell, Lincoln, Mecklenburg, Mtgomery, Randolph, Rockingham,

Rowan, Stokes, Yadkin, Wilkes

Four County Electric Membership Corporation
Counties Served: Duplin, Sampson, Bladen, Penddunibus, Onslow

French Broad Electric Membership Corporation
Counties Served: Madison, Buncombe, Yancey, Mitchi&L; Unicoi, Cocke, Tenn.

Halifax Electric Membership Corporation
Counties Served: Warren, Halifax, Martin, Nash

Haywood Electric Membership Corporation
Counties Served: Haywood, Buncombe, Transylvaiaigksbn, Madison, Macon, NC;
Oconee, SC; and Rabun, GA

Jones-Onslow Electric Membership Corporation
Counties Served: Lenoir, Jones, Onslow, DuplindéenCraven

Lumbee River Electric Membership Corporation
Counties Served: Hoke, Cumberland, Robeson, Scbtlan

Pee Dee Electric Membership Corporation
Counties Served: Anson, Richmond, Montgomery, &oadtl Moore, Stanly, Union
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Piedmont Electric Membership Corporation
Counties Served: Alamance, Caswell, Durham, Gre@range, Person

Pitt & Greene Electric Membership Corporation
Counties Served: Pitt, Greene, Lenoir, Wayne, Wilédgecombe

Randolph Electric Membership Corporation
Counties Served: Randolph, Alamance, Chatham, Momégy, Moore

Roanoke Electric Cooperative
Counties Served: Hertford, Bertie, Gates, NorthampHalifax, Chowan, Perquimans

Rutherford Electric Membership Corporation
Counties Served: Rutherford, McDowell, Polk, Clewel, Burke, Caldwell, Catawba,
Lincoln, Gaston, Mitchell

South River Electric Membership Corporation
Counties Served: Harnett, Cumberland, SampsongBlatbhnston

Surry-Yadkin Electric Membership Corporation
Counties Served: Wilkes, Surry, Yadkin, Stokes skabr

Tideland Electric Membership Corporation
Counties Served: Beaufort, Craven, Dare, Hyde, PamiVashington

Tri-County Electric Membership Corporation
Counties Served: Wayne, Duplin, Lenoir, Johnstongd, Sampson, Wilson

Union Power Cooperative
Counties Served: Mecklenburg, Union, Cabarrus, Ro8ganly

Wake Electric Membership Corporation
Counties Served: Granville, Vance, Durham, Wakbndton, Nash, Franklin

Source: http://www.ncemcs.com/co-ops/coopList.htm
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EXHIBIT C

LIST OF ELECTRICITIES MEMBERS

Abbeville, SC

Albemarle, Stanley County
Apex, Wake County

Ayden, Pitt County

Bamberg (Bamberg County, SC)
Bedford (Bedford County, VA)
Belhaven (Beaufort County)
Bennettsville (SC)

Benson (Johnston County)
Bostic (Rutherford County)
Camden (SC)

Cherryville (Gaston County)
Clayton (Johnston County)
Clinton (Laurens County, SC)
Concord (Cabarrus County)
Cornelius (Mecklenburg County)
Dallas (Gaston County)

Danville (VA)

Drexel (Burke County)

Easley Combined Utilities (Pickens County, SC)
East Carolina University
Edenton (Chowan County)
Elizabeth City (Pasquotank/Camden Counties)

Elizabeth City State University (Pasquotank/Cam@ennties)

Enfield (Halifax County)
Farmville (Pitt County)
Fayetteville (Cumberland County)
Forest City (Rutherford County)
Fountain (Pitt County)

Fremont (Wayne County)

Front Royal, VA

Gaffney (SC)

Gastonia (Gaston County)
Granite Falls (Caldwell County)
Greenville (Pitt County)

Greer (Greenville County, SC)
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Hamilton (Martin County)

Hertford (Perquimans County)

High Point (Guilford/Davidson/Randolph Counties)
Hobgood (Halifax County)
Hookerton (Greene County)
Huntersville (Mecklenburg County)
Kings Mountain (Cleveland/Gaston County)
Kinston (Lenoir County)

La Grange (Lenoir County)

Landis (Rowan County)

Laurens (Laurens County, SC)
Laurinburg (Scotland County)
Lexington (Davidson County)
Lincolnton (Lincoln County)
Louisburg (Franklin County)
Lumberton (Robeson County)
Macclesfield (Edgecombe County)
Maiden (Catawba/Lincoln Counties)
Martinsville (Henry County, VA)
Monroe (Union County)

Morganton (Burke County)

Murphy (Cherokee County)

New Bern (Craven County)

New River Light & Power Company
Newberry (Newberry County, SC)
Newton (Catawba County)

North Carolina State University
Pikeville (Wayne County)

Pinetops (Edgecombe County)
Pineville (Mecklenburg County)
Red Springs (Robeson County)
Robersonville (Martin County)
Rock Hill (SC)

Rocky Mount (Nash/Edgecombe Co.)
Scotland Neck (Halifax County)
Selma (Johnston County)
Sharpsburg

Shelby (Cleveland County)
Smithfield (Johnston County)
Southport (Brunswick County)
Stantonsburg (Wilson County)
Statesville (Iredell County)

Tarboro (Edgecombe County)

2.
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Source:

https://www.electricities.com/default/aboutus/El&itiesMembership/MembershipList.

UNC-Chapel Hill (Orange County)
UNC - Greensboro (Guilford County)
Union (Union County, SC)

Wake Forest (Wake County)
Waynesville (Haywood County)
Walstonburg (Greene County)
Washington (Beaufort County)
Western Carolina University
Westminster (Oconee County, SC)
Wilson (Wilson County)

Windsor (Bertie County)
Winterville (Pitt County)

Highlands

aspx(last viewed Sept. 6, 2017).
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AFFIDAVIT OF TONI WAITS STRAPP

I, Toni Waits Strapp, being duly sworn, do hereby state as follows:

1. My name is Toni Waits Strapp. I am a North Carolina State Bar Certified
Paralegal. I am employed by the law firm of Brooks, Pierce, McLendon, Humphrey & Leonard,
LLE.

2. I have reviewed a recording of the proceedings of the North Carolina House of

Representatives from June 22, 2015, and I have transcribed the portion of the proceedings
concerning Senate Bill 88. Attached is the transcript of the Senate Bill 88 discussion. I hereby
certify that the attached transcript is a true and accurate transcription of the Senate Bill 88
discussion. A recording of the House proceedings is also publicly available on the North
Carolina General Assembly’s website at the following link:
http://www.ncleg.net/DocumentSites/HouseDocuments/2015-
2016%20Session/Audio%20Archives/2015/06-22-2015.mp3.

3. I have also reviewed a recording of the proceedings of the North Carolina Senate
from April 29, 2015, and I have transcribed the portion of the proceedings concerning Senate
Bill 88. Attached is the transcript of the Senate Bill 88 discussion. I hereby certify that the
attached transcript is a true and accurate transcription of the Senate Bill 88 discussion. Senate
recordings are not available on the General Assembly’s website, but the April 29, 2015 recording
is available from my office on request.

This the |~ day of September, 2017.

Toni Waits Strapp

Sworn to an:i \_s\ubscribed before me,
this the \"&  day of September, 2017.

(T, G

Notary Public

Qm o\ (. \\e woren

Printed Name

My Commission Expires: & \‘\‘-\\“3.\

OFFICIAL SEAL

Carol A. Heynen
Notary Public
Franklin County, NC
My Gommission Explras February 14, 2021
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Transcript of North Carolina House of Representatives
Floor Debate Concerning Senate Bill 88

June 22, 2015
(beginning at 12:04 of recording)
Speaker:

Senate Bill 88, the Clerk will read.

Clerk:
Senator Brown, Senate Bill 88, A bill to be entitled, “An act to assign pole attachment
disputes to the North Carolina Utilities Commission,” General Assembly of North
Carolina enacts.

Speaker:
For what purpose does the gentleman from Wake, Rep. Stam rise? |

Rep. Stam:
To explain the bill.

Speaker:
The gentleman has the floor to debate the bill.

Rep. Stam:
Mr. Speaker, Members of the House: The bill does a couple of things — what I consider
the most important is to move — (interruption) —

Speaker:
Just a moment. The House will come to order. The Gentleman has the floor.

Rep. Stam:

Thank you. Mr. Speaker, members of the House. The bill does several things. What I
consider the most important is to move disputes about pole attachment — that 1s, how
much a person who owns a pole gets to charge the person who wants to attach to the pole
- from the Business Court to the Utility Commission. I’ve always thought it was
unconstitutional, but whether it is or not, extremely unwise, to have a court do something
like set rates. That’s just not something they teach in law school that courts really can do.
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But we have a commission that does that called the Utility Commission. So this transfers
those cases, effective immediately, to the Utility Commission. This has been fully vetted
with the Public Staff of the Utility Commission and with the Utility Commission itself.
There’s a provision for fees that the Commission can charge, and then it sets different
criteria for how those rates may be determined by the Commission. Basically, saying
they can consider any evidence that the Commission believes to be relevant and material,
makes sure that there is no bundling of bills with electric service — and that’s what it
does: allows any evidence to be submitted to the Commission.

And with that, Mr. Speaker, I would be glad to answer a question from anybody — and
especially from Rep. Fisher.

Speaker:

For what purpose does the gentleman from Union, Representative Brody, rise?
Rep. Brody:

To ask Representative Stam a question, please.
Speaker:

Does the gentleman from Wake yield to the gentleman from Union?
Rep. Stam:

I do.
Speaker:

He yields.
Rep. Brody:

Rep. Stam, if a utility doesn’t want anything on their poles, will the ... or does the Utility
Commission require them to put something on their poles?

‘Rep. Stam:

I’ve been asked hundreds of questions about this bill, Rep. Brody, and that’s not one I’ve
been asked, because I can’t imagine somebody with an asset to sell just wanting it to be
wasted, so I’ll have to look at the bill. (pause) Federal law requires it, Rep. Brody, so the
answer is “yes.”
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Speaker:
For what purpose does the gentleman from Mecklenburg, Rep. Bishop, rise?
Rep. Bishop:
To ask Representative Stam a question?
Speaker:
Does the gentleman from Wake yield to the gentleman from Mecklenburg?
Rep. Stam.
I yield.
Speaker:
He yields.
Rep. Bishop:
Does this bill impact the authority of the Utilities Commission to use what is generally
described as the FCC Formula approach to setting pole attachment rates if it wishes to do
s0?
Rep. Stam:
Rep. Bishop, the answer is “no.” If the Commission found such evidence to be relevant,
it could be introduced and that approach could be used. The bill gives no preference to
that method or any other method that the Commission deems relevant and would produce
a just and reasonable result.
Speaker:
For what purpose does the gentleman from Cumberland, Representative Floyd, rise?
Rep. Floyd:
To see if Rep. Stam will yield for a question.
Speaker:

Does the gentleman from Wake yield to the gentleman from Cumberland?

Rep. Stam:
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I yield.

Speaker:
He yields.

Rep. Floyd:
Rep. Stam, you’ve mentioned the Utilities Commission and staff — you didn’t mention
the utility ... (pause) the...the... just lost the word ...the...the... it’s like Southeastern
River ... coop, coops, I’m sorry.

Rep. Stam:

Oh yes. Oh yes, the coops are fully in support of this bill. As far as [ know, every
competing group — and there were a dozen of ‘em — have agreed on the text of this bill.

Rep. Floyd:
Thank you, sir.
Speaker:
For what purpose does the gentleman from Cumberland, Rep. Lucas, rise?
Rep. Lucas:
To speak briefly on the bill.
Speaker:
The gentleman has the floor to debate the bill.
Rep. Lucas:
This bill has been massaged quite a bit and the coops initially were reluctant about the
bill but after having negotiated quite a while, they are on board, as far as I know. Most of
the stakeholders are on board, and we need to support the bill.
Speaker:
Further discussion — further debate? If not, the question before the House is the passage

of Senate Bill 88 on its second reading. Those in favor will vote aye; those opposed will
vote no. The Clerk will open the vote.
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1 (pause)
2
3 The Clerk will lock the machine and record the vote.
4
5 113 having voted in the affirmative and none in the negative, Senate Bill 88 passes its
6 second reading and will, without objection, be read a third time.
7
8  Clerk:
9
10 General Assembly of North Carolina enacts.
11
12 Speaker:
13
14 Further discussion or further debate? If not, the question before the House is the passage
15 of Senate Bill 88 on its third reading. Those in favor will say aye; those opposed no.
16 (voice vote) The ayes have it. Senate Bill 88 passes its third reading and will be returned
17 to the Senate.
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Transcript of North Carolina Senate
Floor Debate Concerning Senate Bill 88

April 29, 2015

President Pro Temp.:

Moving on to a second reading of public bills, non-rollcall. Senate Bill 88 — the clerk
will read.

Senate Bill 88 pole attachment disputes.
Senator Brown is recognized.
Sen. Brown:
Mr. President, what the bill does is it moves the adjudication of pole attachment disputes
from the Business Court to the North Carolina Utilities Commission and it makes it clear
that the Commission may consider any evidence or rate making methodology offered by
the parties in those disputes. I ask for your support.
President Pro Temp.:
Do we have any discussion or debate?
President Pro Temp.:
Senator Bryant, for what purpose do you rise?
Senator Bryant:
To ask the bill’s sponsor a question.
President Pro Temp.:
Senator Brown, do you yield for a question?

Senator Brown:

I do.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

Senator Bryant:
Senator Brown, like many people in here we have both electric co-ops and electric
companies and phone companies and co-ops in our districts and we are committed to
each of them, but I know on the phone company side they were concerned as to whether
it was your intent that when the Utilities Commission would hear these disputes — that
you say in the bill that all evidence can be considered and so, does that include the FCC
formula that was a part of sort of — one of the original disputed items? Is that one of the
issues that the Utilities Commission can consider?

Senator Brown:
Yes, it is.

Senator Bryant:
And that’s your intent?

Senator Brown:
Yes.

Senator Bryant:
Thank you.

President Pro Temp.:
Any further discussion or debate? Hearing none, the President for the Senate as it passes
the committee substitute to Senate Bill 88 on its second reading. All in favor vote aye,
opposed vote no. Five seconds will be allowed for the voting. The clerk will record the

vote.

46 having voted in the affirmative and 4 in the negative, committee substitute Senate Bill
88 passes its second reading without objection, to be read a third time.

North Carolina General Assembly.

Senator Brock, for what purpose do you rise?
Senator Brock:

I change my vote on second reading from aye to no.

President Pro Temp.:
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Senator Brock changes his vote on the second reading from aye to no. The final count is
45t0 5. 45t0 5.

Do we have any further discussion or debate? Hearing none, the President for the Senate
as it passes the committee substitute to Senate Bill 88 on its third reading. All in favor
will say aye; opposed no. The ayes have it and committee substitute Senate Bill 88 passes
its third reading and will be sent to the House.
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MURPHY CABLE, ANDREWS CABLE,
AND CHEROKEE CABLE
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DECLARATI ON OF DAVI D DANI EL

David Daniel, pursuant to the provisions of 28

U S C 1746, do hereby state and declare as foll ows:

1)

2)

3)

4)

5)

6)

7)

My nane is David Daniel. | amthe owner and operator
of CND Acqui sition Corp. which operates cable systens
i n Murphy, Andrews and Cherokee County, North

Carol ina, under the nanes Miurphy Cable, Andrews
Cabl e, and Cherokee Cabl e.

My conpany is a nenber of the N.C. Cable
Tel econmuni cati ons Associ ati on.

CND Acquisition is a very small conpany operating in
rural, nountainous areas of Western North Carolina.

We provi de broadband, video and digital telephone
service to our subscribers.

It is critical to ny business that | have access to
utility pole attachnments at reasonabl e rates.
Because | have a snall base over which to spread ny
costs, arelatively small increase in costs can have
a direct inpact on customer costs—and ny ability to
stay in business.

| have around 1,200 attachnents with Bl ue Ridge
Mount ai n EMC and around 1, 700 attachnments wi th Mirphy
Power Board, the nunicipal power conpany in the Town
of Murphy. Currently | pay approximately $3.00 per
pol e to Murphy and about $12.00 to Bl ue Ridge
Mountain EMC. Both these entities distribute TVA
power and | understand they intend to substantially

i ncrease these rates—al though, to date, they have not
done so. | also understand that application of the
TVA net hodol ogy could result in ny pole rate doubling
or tripling.

This potential increase is further conplicated by the
fact that Blue Ri dge Mountain EMC is actively
conpeting with my conpany in the provision of

br oadband services. So not only am| forced to pay
rates to ny conpetitor as a necessary input to ny
business, | have little (or no) ability to contro
what rates they charge ne. The sinple fact is that |
can’t negotiate a fair rate with sonmeone like a city
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or a co-op who has a nonopoly on what | nust have to
be in business and who has no rul es governi ng what
rates they charge.

8) The rates ny conpany pays for pole attachnments has a
di rect inpact on ny conpany’s ability to offer
services to ny custoners. | will not be able to
expand ny services, or invest in ny infrastructure to
provi de greater broadband speeds, if ny pole rates
are increased as suggested they mght. As one of the
only wireline broadband options in nmy service area,
custoners need access to ny conpany’ s services, and
|’ m eager to expand servi ces whenever possible.
However, operating in rural areas with fewer
custoners and nore attachnents, ny business sinply
cannot absorb significant increases in operating

expenses, including pole attachnment rates. And ny
custoners can little afford increases in the prices |
char ge.

9) | amover the age of 18, conpetent to give this

Decl arati on, and have know edge of the facts set
forth herein.

| declare under penalty of perjury that the foregoing
is true and correct to the best of ny information and
bel i ef .

This the 11th day of Septenber, 2017

Savid P Sarvid.
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Davi d Dani el


MichWest
Stamp
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EXHIBIT F
AFFIDAVIT OF BRYAN HYDER

COUNTRY CABLEVISION AND
CAROLINA MOUNTAIN CABLEVISION
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AFFIDAVIT OF BRYAN HYDER
I, Bryan Hyder, being duly sworn, do hereby state as follows:

1L My name is Bryan Hyder. | am Secretary/Treasurer of Country
Cablevision, Inc. (“CC”) and Carolina Mountain Cablevision, Inc. (‘CMC”). My office is
in Burnsville, North Carolina.

2 CC and CMC are providers of cable telecommunications services,
including video, broadband, and digital phone services in Western North Carolina.

3. Country Cablevision, Inc. provides service in Mitchell, Madison, McDowell,
and Yancey Counties, including the incorporated communities of Bakersville (357
households), Burnsville (1500 households), and Spruce Pine (1492 households). We
offer broadband service in these areas at 25 Mpbs, 50 Mbps, and 100 Mpbs tiers, and
also offer symmetrical speeds up 1 Gig where we have fiber-to-the-home facilities.

4. Carolina Mountain Cablevision, Inc. provides service in unincorporated
areas Haywood County, including the unincorporated communities of Jonathan Valley,
Bethel, Cruso, Iron Duff and Crabtree. CMC offers broadband service at 30 Mbps, 60
Mbps and 100 Mbps tiers.

B Our companies are members of the North Carolina Cable
Telecommunications Association.

6. CC and CMC currently provide service in several rural areas of the state
with very low population density. For example, some of our older plant serves density in
the range of 12-13 homes per mile and with fiber we serve some extremely rural
communities, down to 6 homes per mile or less.

T We activity seek to serve new communities, regardless of density, where
we believe a business case exists for proving service. In analyzing the business case
for extension of service we look to both the prospective revenue generated from a new
customer and the cost of extending service to the customer. A significant component
of this cost—especially in rural areas—can be the cost of attaching to third party utility
poles. Not only do the rates charged by the rural utilities often exceed the rates
charged by investor-owned-utilities in urban areas, there are more attachments per
customer than in urban areas. Installing our own utility poles would be, without
question, cost prohibitive—and certainly it does not serve the public interest to put up a
duplicative set of poles in the right-of-way.

8. CC recently was able to deploy fiber-to-the-home service in Mitchell and
Yancey Counties, including small communities such as Harrell Hill, Poplar Creek,
Cane Creek, Red Hill, Buladean, and Fork Mountain in Mitchell County, and
Ramseytown, Flat Top, Double Island, and Pensacola in Yancey County. The fiber-to-
the-home technology allows us to deploy extremely high speeds of service in some of
the most rural areas of the state. Fortunately, we received a federal grant which helped
to defray the costs of building in these high cost areas—however, even with the grant,
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we likely would not have been able to deploy the service if our ongoing operational
costs had been increased by high pole attachment rates. In connection with our federal
application, we carefully evaluated the possibility of extending FTTH service to
unincorporated Haywood County but could not, even with government funding, build a
business case for doing so given the high make-ready and pole attachment rates
assessed by the local co-op there.

9 In Haywood County, the local electric co-op is seeking to charge $14.95
per pole attachment for use of its utility poles—an amount which increases by about
$0.15 every year and which, we believe, greatly exceeds the co-op’s actual costs of
providing the service. The ratio of poles to customers in this area is about 5 to 1,
meaning that there are many more poles than customers. If you multiply the total
number of poles in the service area by the pole attachment rate and then divide by the
number of customers, CMC pays nearly $6 per month per customer just for pole
attachments. When $6 of our monthly per-customer revenue is taken off the top just for
pole attachments, it is extremely difficult to build a business case that would allow us to
extend service in these areas.

10.  For example, CMC was asked to extend service to the Fines Creek area
of Haywood County. As the incumbent cable company in this area, we are one of the
very few entities that could realistically provide robust, wireline broadband service to this
area. But for the high pole attachment rates that the local co-op seeks to charge, we
would consider extending our service to this area. The high pole rates, however, make
service to this area impossible.

11. | understand that some co-ops are proposing that attachment rates be
increased to $30/pole, or more. Certainly, CC and CMC would not be able to extend
service to new customers at these rates and even our ability to continue service to our
existing customers would be severely challenged.

This the é 1'[, day of September, 2017.

f5egon u« ———

Bryan Hyder s

Sworn to and subscribed before me,
this the éfﬁ day of September, 2017.

Notary lic

\{/éérﬁ/ Z éﬂa/ /2

Printed Name
My Commission Expires: 5 '_Dj /-2 A
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EXHIBIT G

DECLARATION OF FRANK STYERS
RED’S CABLE

[ATTACHED]

OFFICIAL COPY

Apr 04 2018



v

I,

DECLARATION OF FRANK STYERS

Frank Styers, pursuant to the provisions of 28
1746, do hereby state and declare as follows:

My name is Frank Styers. I live in Washington, NC.
I am the owner and operator of Red’s Cable, which
provides cable and broadband services in the
communities of Bath and Bayview, NC.

My company is a long-time member of the N.C. Cable
Telecommunications Association. I am a current
member of the NCCTA Board of Directors and Past-
President of the Association.

Red’s is a very small company, with only one
employee, myself.

Bath, located in Beaufort County, has 176 homes
(total population of 249 persons) according to the
2010 census. Bayview is an unincorporated community
in Beaufort County, which has 305 homes according to
the 2010 census.

We offer a broadband cable service with a basic
analog cable service and with a digital cable service
of over 300 TV digital channels with a large number
of them in HD. We also offer an audio service and we
offer broadband internet service with speeds as high
as 10 mps down and 2 mps up for all our customers.

It is critical to my business that I have access to
utility pole attachments at reasonable rates.
Because I have a small base over which to spread my
costs, a relatively small increase in costs can have
a direct impact on customer costs——and my ability to
stay in business.

If my pole rates went up to $20.00/pole like some co-
ops and cities are seeking to charge, my cost to
customers for just pole attachments would go from
$1.44/month to $4.82/month. My customers and my
business cannot absorb these type of increases.

The simple fact is that I can’t negotiate a fair rate
with someone like a city or a co-op who has a
monopoly on what I must have to be in business and
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who has no rules governing what rates they charge.
® I am over the age of 18, competent to give this
Declaration, and have knowledge of the facts set
forth herein.
I declare under penalty of perjury that the foregoing
is true and correct to the best of my information and

belief.

This the & day of Bugust, 20617.

L /@m

Frank Styers
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