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BRIEF SUPPORTING RECOVERY OF AND RETURN ON COAL ASH COSTS

Duke Energy Progress, LLC (DEP or the Company) hereby submits its Post-
Hearing Brief Supporting Recovery of and Return on Coal Ash Costs (Brief).

INTRODUCTION

DEP seeks in this rate case a total of approximately $440 million (on a North
Carolina retail basis) in coal ash (CCR) basin closure costs, consisting of (a) actual
costs of closure activities performed during the period from September 1, 2017
through February 29, 2020, all of which were incurred as a result of changes in the
law with which the Company must comply, and all of which have been deferred by
order of the Commission, and (b) financing costs incurred during the deferral period
through August 2020. Every dollar of these costs (CCR Costs) was advanced by the
Company’s investors, both debt and equity, pursuant to the “spend/defer/recover”
model — a model that DEP told the Commission it would be following with respect to
coal ash expenditures almost five years ago, and a model that the Commission
required the Company to follow in its previous rate case.!

As a rate mitigation measure, DEP proposes to bring these costs into rates
over a five-year amortization period beginning with the date new rates go into effect.
DEP proposes further that it earn a return on the unamortized balance, at its
authorized weighted average cost of capital. Should the return be disallowed, the net
result would be the equivalent of a forced interest-free loan by the Company to its

customers, an outcome manifestly unfair to the Company and its investors. No

1 Docket No. E-2, Sub 1142, which was decided by the Commission’s February 23, 2018 Order
Accepting Stipulation, Deciding Contested Issues and Granting Partial Rate Increase (2018 DEP
Rate Order, or, simply, 2018 Order). The CCR Costs sought for recovery are net of the amount that
the Company had been collecting for coal ash basin closure through depreciation expense as
allowed by the Commission in a previous DEP rate case, Docket No. E-2, Sub 1023.



provision of the General Statutes, no decision of the North Carolina Supreme Court
or the Court of Appeals, and no decision of the Commission permits the Commission
to force the Company to make an interest-free loan to its customers — and requiring
the Company to do so would be an unconstitutional “taking” of property.?

The relief requested by the Company in this case is precisely the rate
treatment afforded by the Commission to the Company in its last rate case. DEP
hereby submits this Brief, focusing on both (1) recovery “of” the coal ash costs the
Company seeks in the current case (i.e., approximately $440 million), along with (2)
areturn “on” those costs as they are brought into rates during the amortization period.
Recovery both “of” and “on” the incurred costs is warranted under the facts and the
law, for the reasons set forth herein and already articulated by the Commission in its
2018 Order.3

BACKGROUND

The Company’s prior case was decided on February 23, 2018, not quite three
years ago. Every major issue raised by Intervenors in the current case was raised by
Intervenors in the prior case, and those fully litigated issues were decided by the
Commission in its 2018 Order:

e The Company’s “historical™* coal ash management practices, including
their conformance to industry standards (2018 Order, at 142), which put to

2 The interest-free nature of the loan means that the Company’s ability to earn its authorized return
would necessarily be impaired, and impairment of its ability to earn its authorized return constitutes
an unconstitutional taking of property. Fed. Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591
(1944) (Hope); Bluefield Waterworks & Improvement Co. v. Pub. Serv. Comm’'n, 262 U.S. 679
(1923) (Bluefield).

3 In accordance with the Commission’s request, DEP also addresses alternative models for cost
recovery in a separate brief, filed herewith.

4 “Historical” meaning prior to the changes in law wrought by the promulgation of the Federal CCR
Rule in 2015, as well as the passage by the North Carolina General Assembly of the Coal Ash
Management Act (CAMA) in 2014 and amendments to CAMA in 2016.



bed Intervenors’ arguments that the Company imprudently managed CCR
in the pre-2014 period;

e The Company’s need for regulatory certainty prior to incurring costs —
which customers would be expected to pay — so as not to credibly be
accused of gold-plating (2018 Order, at 183), which put to bed Intervenors’
arguments that DEP should have acted “differently” — but in an undefined
way — and changed its ash management practices at some earlier, but
also undefined, point in time;

e The Public Staff's “equitable sharing” theory of cost disallowance, which
the Commission emphatically rejected (2018 Order, at 188-89);

e The propriety and effect of the Asset Retirement Obligation (ARO)
accounting employed by DEP to account for its CCR expenditures (2018
Order, at 196);° and
e The “spend/defer/recover” model employed by the Company in
connection with its coal ash expenditures, which makes DEP entitled to
receive a return on such costs during both (1) the period during which
those costs were deferred, and (2) the amortization period during which
the previously deferred costs are brought into rates (2018 Order, at 194-
96, 206).6
Regarding CCR, when arrayed against the Company’s last rate case and the
identical issues addressed by the Commission in DEC'’s last rate case, the current
case is simply “déja vu all over again.”
Not only are the major issues from the prior cases regurgitated in the current
case, no “new” evidence illuminating any of these issues was adduced in the current
case by Intervenors. For example, in the current DEP and DEC cases, as in the prior

DEP and DEC cases, in attempting to prove “imprudence” by the Company in its

historical management of coal ash, Intervenors once again cherry pick and

5 See also the Commission’s June 22, 2018 Order Accepting Stipulation, Deciding Contested
Issues, and Requiring Revenue Reduction in Duke Energy Carolinas’ (DEC) last rate case, Docket
No. E-7, Sub 1146 (2018 DEC Rate Order, or, simply, DEC Order), at 284-90. These issues were
explored in more depth in the E-7, Sub 1146 Docket in light of additional development of ARO
accounting evidence brought forward by the Public Staff. (See id. at 283.)

6 See also 2018 DEC Rate Order, at 288-92.

7 Berra, The Yogi Book (Workman Publishing 1998), at 45.



selectively quote from the same body of historical studies (Joint Exhibits 1-13) and
ignore the conclusions actually reached by the authors of those studies.

“New” evidence from DEP, in its rebuttal case, supplemented and added more
detalil to evidence the Company presented in the prior case, primarily as a result of
Intervenors raising the same issues that the Commission had already dealt with in
the prior case. For example, the testimony of Company witness Marcia Williams
brought to the Commission the perspective of a former EPA regulator, who led the
EPA office that produced one of the major historical studies proffered by Intervenors
as “evidence” of the Company’s historical imprudence, the 1988 EPA Report to
Congress (1988 Report, Joint Ex. 13). Refuting Intervenors’ arguments, witness
Williams testified that the 1988 Report validated the Company’s historic ash
management practices. As she noted, in the 1988 Report EPA concluded that no
change was necessary to then-current coal ash waste management practices,
inasmuch as those practices “appear[ed] adequate for protecting human health and
the environment.” (Joint Ex. 13, at 7-11.) And, as witness Williams also noted, EPA
in crafting its 1988 Report was well aware that then-current waste management
practices included, particularly in the Southeastern United States, unlined ash ponds.
She noted that the 1988 Report found that these ponds

[R]arely included the use of liners or leachate collection and that most

facilities managing CCR did not have groundwater monitoring. The

report found that 80 percent of CCR was disposed on the land (i.e., in

surface impoundments, landfills, or other land-based units). Of the 483

surface impoundments in use at the time, only 45 were known to be

lined while 303 were unlined and the liner status of 135 were unknown.

In EPA’s Region IV, which includes North Carolina, only 3 of the 195

surface impoundments were lined, while 153 were unlined and the liner
status of 39 were unknown.

(Tr. vol. 19, 222-23)



In the Company’s prior case and after a full trial on the merits, the Commission
adjudicated these same contentions and found as a fact that “[s]ince the 1950s,
standard industry practice at least in the Southeast, has been to deposit coal ash in
coal ash basins.” (2018 DEP Rate Order, at 142.) In DEC's prior case, the
Commission found further that as the 1988 Report itself indicated “until recently,
most surface impoundments and landfills used for utility waste management have
been simple unlined systems.” (2018 DEC Rate Order, at 267.) Even as late as 2010,
when EPA proposed its CCR Rule, witness Williams testified that according to EPA,
74% of existing units were unlined, and 40% of “new” (meaning constructed during
the 1990s or thereafter) units were unlined. (Tr. vol. 19, 422.) The Company did not
construct any coal ash basins after 1985, and all but one of its basins were unlined,?
in accordance with standard industry practice at the time of their construction. Yet
Intervenors’ déja vu presentation ignores these already-adjudicated facts and forces
the Company to prove them all over again.

In this case as in the last one, Intervenors ask the Commission to deny cost
recovery on the basis of “fault’-based concepts, like “culpability.” This is yet another
aspect of Intervenors’ “déja vu all over again” approach. The Commission is an
economic regulator, a delegatee of the General Assembly, with specific duties and
functions defined by statute. State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 451,
464 (1977) (“The Commission is a creation of the Legislature and, in fixing rates to
be charged by public utilities, exercises the legislative function. It has no authority

except that given to it by statute.”). The Commission is not an environmental agency,

8 The exception is the basin the Company constructed at its Sutton Plant in 1984, which is
discussed in detail below. (See pp. 43-44, below.)



charged with the enforcement of the nation’s or this State’s environmental laws. In
North Carolina, that is the Department of Environmental Quality (DEQ). Nor is it a
court of general jurisdiction, endowed with the responsibility to pass on issues of tort
liability or due care under the circumstances. Rather, it sits in this proceeding with a
specific task: to determine just and reasonable rates that the Company may charge
its customers, rates that by statutory design must be “fair both to the [utility] and to
the consumer.” N.C. Gen. Stat. § 62-133(a).

Cost recovery under North Carolina law is regulated by the Commission under
the prudence standard. Prudently incurred costs associated with service to
customers are recoverable.® Such costs include financing costs — the cost of money
— upon prudently incurred costs funded by the Company and its investors and
deferred by order of the Commission in advance of being brought into rates,
especially when they are brought into rates over time as a mitigation measure to
reduce the impact of increased rates upon customers. Costs that are not prudently
incurred are not recoverable. There is no room in such an analysis for tort-like “fault”

concepts, and those concepts have no place in cost recovery under North Carolina

° The requirement that costs be associated with service belies the Public Staff's argument that
many different types of costs are “shared” between shareholders and customers. For example, the
Public Staff points to costs of senior management in a utility holding company. (See DEC Tr. vol.
26, 121-22; the Commission has taken judicial notice of the evidence from the DEC-specific
hearings referred to in this Brief.) Such costs may well be “shared” but prudence, imprudence, or
even “fault” have nothing to do with the sharing. Rather, because senior management’s duties are
split between separate utilities — or even between regulated and unregulated entities — only a
portion of them are necessary to support service by any specific utility. And, of course, costs must
also be “known and measurable” (2018 DEP Rate Order, at 143.) Here, as in the Company’s prior
case (as in DEP’s prior case, see 2018 Rate Order, at 196), no party has questioned whether CCR
Costs are “known and measurable.” Finally, costs must be “reasonable” in size, but in the context
of this case the prudence framework captures the concept of “reasonable” — costs unreasonably
large in size can hardly be said to have been prudently incurred.



law. Intervenors invite the Commission to become what it is not. The Commission
should decline the invitation.

ARGUMENT

Intervenors seek to deny DEP recovery “of” CCR Costs, along with a return
“on” such Costs. Each topic is addressed in this Brief — recovery “of” in Section |, and
return “on” in Section Il. The Company has met its burden — both the prima facie
burden of production and the ultimate burden of persuasion — of showing that CCR
Costs were reasonable and prudently incurred, and is therefore entitled to recovery
thereof. The Company has also shown its entitlement to a return “on” those Costs, at
its authorized weighted average cost of capital, during the amortization period over
which the Costs are brought into rates.
l. DEP IS ENTITLED TO RECOVERY “OF” ITS COAL ASH COSTS,

BECAUSE THE COSTS WERE PRUDENTLY INCURRED AND
INTERVENORS' CHALLENGES TO RECOVERY FAIL

The prudence standard requires a detailed and fact intensive analysis into the
challenged conduct. This analysis necessarily involves detailed inquiry into industry
standards at the time decisions were made, inasmuch as conduct that conforms to
the standards of the industry as a whole can hardly be deemed to be imprudent. The
analysis also requires quantification of impact, inasmuch as cost disallowance
requires quantification — without quantification there is no proven actual dollar amount
the Commission may disallow.

Under the prudence standard, the Company is entitled to recover the entirety
of its CCR Costs. DEP has shown that its expenditures were reasonable and prudent.
The Public Staff advocates “imprudence” disallowances of a portion of CCR Costs.

Through the testimony of witnesses Bernard Garrett and Vance Moore, the Public



Staff seeks to establish that certain expenditures made by the Company during the
September 1, 2017 through February 29, 2020 time period were imprudent based on
the witnesses’ review and critique of the Company’s activities undertaken during that
time period. Witnesses Garrett and Moore thus at least assert an actual prudence
challenge, although the challenge fails. This is an intensely fact-specific topic, and
the Company addresses this failure in detall in its Proposed Order.

The Public Staff, the Attorney General’'s Office (AGO), and Sierra Club mount
additional challenges to CCR cost recovery that are not based upon the prudence
standard. All three Intervenors assert that recovery of CCR Costs or some portion
thereof should be disallowed because the Company was purportedly at “fault” for
alleged actions or omissions in the past, long before the CCR costs at issue in this
case were actually incurred, and long before the changes in law that required their
incurrence were enacted and promulgated. DEP has refuted these allegations and
shown to the contrary that its historical coal ash management practices met or even
exceeded industry standards. Further, while no Intervenor has shown such historical
imprudence, even if there were any, no Intervenor has been able to quantify the
impact of such conduct upon and in relation to the CCR Costs actually incurred by
the Company in the September 1, 2017 through February 29, 2020 period — a period
long after any alleged (but unproven) imprudence could have occurred.

Without quantification, Intervenors’ challenges fail. This failure is addressed
in connection with the Company’s discussion of the application of the prudence
framework, inasmuch as quantification of impact is an integral part of that framework.
(See pp. 36-40, below.) The Public Staff's “equitable sharing” theory fails too, not

only because of its inability to quantify disallowed costs, but also because it is



inherently arbitrary. This too is discussed further below, both generally in connection
with Intervenors’ “fault” based disallowance concepts, and specifically with respect to
application of the theory to the facts of this case.

A. Tort-Like Concepts of “Fault” or “Culpability” are Foreign to
Cost Recovery under North Carolina Law

The principal challenge relating to the Company’s past activity is the Public
Staff's “equitable sharing” theory (at least, “equitable” in the eyes of the Public Staff
— not “equitable” in any objective sense). This theory is by the Public Staff's own
admission expressly not based upon the prudence framework. (See Public Staff
witness Jay Lucas’ testimony at Tr. vol. 15, 1444 (“I do not believe the traditional
imprudence approach is feasible for most of DEP’s coal ash costs.”); id. at 1449
(“equitable sharing” recommendation is not based on the “imprudence standard”); id.
at 1506 (Public Staff “did not conduct a prudence review” of the construction and
operation of the ash basins). Rather, the Public Staff asserts that “sharing” is
appropriate because of DEP’s “culpability” for the incurrence of CCR Costs, although
the Public Staff is unable to articulate a standard for “culpability.”

“Culpability” denotes fault — a tort-like concept. Apart from Garrett & Moore’s
purported (and erroneous) “imprudence” disallowances, all other disallowances
proposed by Intervenors similarly assert fault. Intervenors’ challenge to the
Company’s historical coal ash management practices is based entirely on tort-like
“fault” concepts. Even the discrete disallowances advocated by witnesses Lucas and
AGO witness Steven Hart (for example, costs associated with DEP’s obligations
under the 2016 amendment to CAMA to provide permanent alternative water

supplies to customers located within a half-mile of its coal ash basins) are based on



“fault.” Based upon pure supposition and without any knowledge of the context,
witness Hart claimed the alternative water supply costs were incurred “likely [as] a
result of DEP’s delay in addressing groundwater impacts.” (Tr. vol. 13, 545-46, 712.)
Neither witness Lucas nor witness Hart evaluated the actual activities undertaken by
DEP to connect customers to alternative (typically municipally-supplied) water, or the
costs incurred — they simply state (ignoring the legislative requirement of the 2016
CAMA amendments) that the Company was at “fault,” thereby the costs should be
disallowed. But that is not the law in North Carolina.'®

The Commission presented a detailed critique of the “fault” based and tort-like
disallowance theories proposed in DEC's prior case. (2018 DEC Rate Order, at 260-
65.) The Commission held that its

[D]uty is not to determine liability to and assess damages for torts

committed by management for injury to the environment or to receptors

of contaminants. Environmental regulators and courts of general

jurisdiction are the appropriate arbitrators of those disputes. DEC's

unlined impoundments at issue operated pursuant to environmental

permits as wastewater treatment facilities by DEQ or its predecessor.

That agency’s statutory mandate is environmental protection and

would be the agency to rectify breaches of a duty of due care, if any,

such as that advocated by certain Intervenors in this case. The issues

before this economic regulatory tribunal is imprudence -- who should

bear the remediation costs, the utility stockholders or its customers and
on the basis of what justification.

10 Denial of cost recovery by the Commission may only occur with reference to an established
standard of conduct which the utility does not meet. State ex rel. Utils. Comm'n v. Carolina Water
Serv., Inc., 335 N.C. 493 (1994). In that case, the Commission imposed upon the utility (CWS) a
1% penalty for “inadequate service.” The evidence relied upon by the Commission consisted merely
of complaints of poor service made by customers at public hearings. The Supreme Court reversed.
It held that the Commission’s “order indicate[d] neither in what manner CWS violated the
Commission’s standards nor what those standards are,” and that the order does not “set forth the
basis upon which it determined that water quality and service which meets the requirements of the
Division of Environmental Health (DEH) is inadequate.” Id. at 501-02.

10



(Id. at 261.) Noting further that Intervenors equated lack of due care to management
imprudence, the Commission stated that no party cited to it any authority “to support
the theory that, in determining the recovery through utility rates, costs of
environmental remediation incurred by management to comply with express
requirements of environmental regulators, management decisions should be
assessed against a standard of due care.” (Id.) These observations are still valid, and
apply with equal force to DEP in this case. So, this is yet another “déja vu all over
again” topic.

Just for the sake of argument, were the Commission to depart from its
statutory mandate and import tort-like concepts into a rate proceeding, then it would
not be permitted to merely dip a toe into the tort waters, or pick and choose which
aspects of tort law to follow — it would have to adopt tort concepts wholesale.
Intervenors would still lose.

A tort claim requires a plaintiff with injuries and standing to sue — no such
plaintiff exists in this case. A tortfeasor must owe and have breached a duty to the
claimant, and alleged breach of that duty must be measured against prevailing
practices in the industry — industry standards. DEP met or exceeded all applicable
industry standards. The injury must be caused by the actions or inactions of the
tortfeasor. No causation exists — the CCR Costs sought for recovery were incurred
in order to comply with changes in the law. No court would be permitted to hold that

the Company “caused” either the EPA or the General Assembly to promulgate and

11



enact rules and legislation.'! In any case, the EPA and the General Assembly would
stand as insurmountable intervening causes for the incurrence of CCR Costs. Stale
tort claims are barred by applicable statutes of limitation and repose — in North
Carolina, a ten-year statute of repose for claims generally, and even shorter periods
for certain types of claims, such as professional negligence; and a three-year statute
of limitation for injury to persons and property. Intervenor testimony was filed on April
13, 2020. Any claim related to conduct occurring more than three years prior to that
date would be barred. That would bar any claim related to the Company’s conduct in
the 1980s, 1990s, 2000s, and even through the enactment of CAMA (2014) and the
promulgation of the CCR Rule (2015). The doctrines of res judicata and collateral
estoppel would apply, which would bar every single one of the Intervenors’ claims
and theories, given that the 2018 DEP Rate Case Order granted DEP the relief it
sought in that case, rejected every single one of Intervenors’ disallowance theories,
and denied Intervenors any relief whatsoever. And, of course, tort claimants must
prove specific damages suffered by them — and none of the Intervenors have done
So.

The burden of proof in a tort case to show duty, breach of that duty, causation,
and damage, is upon the claimant — here, the Intervenors. The claimant must prove
each and every one of these elements, and failure to prove even one will result in

denial and dismissal of the claim.

11 See 2018 DEC Rate Order, at 271-72 (legislative intent in North Carolina is gleaned from the
words of the statute, and even materials such as press releases or commentary “are not treated as
binding authority” by the courts).

12



By contrast, the burden of proof in a utility rate proceeding to show that the
rates to be charged are just and reasonable, and to show that the costs sought for
recovery are recoverable, is on the utility. N.C. Gen. Stat. § 62-134(c). In their rush
to have the Commission adopt tort-like theories of “fault” or “culpability,” Intervenors
evidently forget that were it to do so their burdens would multiply, and the Company’s
burden would shrink.

The Commission’s statutory mandate is to determine just and reasonable
rates the Company may charge for the provision of electric service. This is an issue
of economic regulation, not “fault.” In the 2018 DEC Rate Order, the Commission
noted that a cost recovery challenge “has elements qualitatively and quantitatively
distinct and more rigorous than a tort standard of due care” (id. at 262) — the prudence
framework. It is that framework, not “culpability” or “fault” or any other tort-like
concept, that controls the outcome as to which costs incurred by the Company and
sought for recovery in a rate case should be recovered from customers, and which
costs should be borne by the Company and its investors.

B. “Equitable Sharing” and “Culpability” are Standard-Less and

Arbitrary, Have Been Repeatedly Rejected by the Commission,
and Should Not Be Adopted

Intervenors’ principal “fault’-based theory is advanced by the Public Staff.
Slightly over three years ago, when the Public Staff filed testimony in DEP’s last rate
case, it unveiled its theory of “equitable sharing,”? whereby it proposed that a
substantial portion of coal ash costs — costs which it could not classify as having been

imprudently incurred — be shared 50/50 between DEP and its customers, based on

12 That testimony was filed on October 20, 2017.

13



some (undefined) degree of DEP’s “culpability” for the incurrence of those costs. It
proposed the same theory, albeit with a different sharing ratio (51/49, in favor of
customers) in DEC'’s last rate case. It proposed the same theory, with yet a different
sharing ratio, in Dominion Energy North Carolina’s (Dominion) last rate case — 60/40
in favor of Dominion. In each one of those cases the Public Staff asserted that
adoption of the theory, and of the Public Staff's chosen sharing ratio, was within the
Commission’s discretion. In each one of those cases the Commission rejected the
theory, indicating that the theory was arbitrary and, were it to be adopted, would
expose the Commission to attack for imposing an arbitrary and capricious
disallowance of costs.

In this case the Public Staff once again advances its now quite stale “equitable
sharing” theory, asking the Commission to “take a fresh look” at its arguments. (Tr.
vol. 15, 1501, 1513-14.) There is no need for a “fresh look” — the Public Staff's theory
is today just as arbitrary as it was when the Commission rejected it in DEP’s and
DEC's prior cases:

First, the concept is standard-less, and, therefore, from the

Commission’s view arbitrary for purposes of disallowing identifiable

costs — there is no rationale that supports a substantially large 51%

disallowance. The Public Staff chose a desirable equitable sharing

ratio, then backed into the mechanism to achieve that level of

disallowance, leaving the allocation subject to an arbitrary and

capricious attack, particularly as it provides no explanation as to why

the “equitable” split for DEP in the 2018 DEP Case was in its view 50-

50, while the “equitable” split in this case is 51-49. As the Commission

held in the 2018 DEP Case, the “Public Staff provides insufficient

justification for the 50/50 [split] as opposed to 60/40 or 80/20 ....” 2018
DEP Rate Order, p. 189.

(2018 DEC Rate Order, at 273.) And in DEP’s prior case the Commission indicated

further, citing Tate Terrace Realty Investors, Inc. v. Currituck Cty., 127 N.C. App. 212,
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222-23 (1997), that a “determining principle” was missing from the Public Staff’s
proposal, and that in its absence “were the Commission to adopt [equitable sharing],
the Commission very well could be found to be acting arbitrarily and capriciously, and
subject itself to reversal.” (2018 Order, at 189 (citing Sanchez v. Town of Beaufort,
211 N.C. App. 574, disc. review denied, 365 N.C. 349 (2011).)

Nothing has changed since the Commission wrote those words. The Public
Staff followed the exact same methodology, described in withess Maness’ testimony,
as it did in the Company’s last case (and in DEC'’s last case, and in Dominion’s last
case) to create the sharing arrangement. First, withness Maness removed
unamortized coal ash costs from rate base, thereby eliminating any return on that
unamortized balance. (Tr. vol. 15, 1565.) Next, he chose an amortization period that
would result in the Public Staff's desired sharing ratio. (Id. at 1577-79.) In other words,
just as it did in the Company’s last case (and in DEC’s last case, and in Dominion’s
last case), the Public Staff merely chose its desired sharing percentage, then
mathematically backed into that percentage by using the amortization period as a
toggle.

It is the Public Staff's choice of the sharing percentage that is arbitrary and
“without a determining principle.” Commissioner McKissick’s request in the DEC-
specific hearing of the Junis/Maness panel to provide him with “standards” for
“culpability” is a request that the Public Staff provide him with this determining
principle: “a standard that applies not simply to the facts of this case, but to other

cases that the Commission might consider if they’re going down the path of equitable
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sharing.” (Tr. vol. 15, 1807.)'® Despite having espoused “equitable sharing” and
“culpability” for the past three years, the Public Staff is still unable to supply this
determining principle, as is evident from its submission of Public Staff Late-Filed
Exhibit No. 1 (PS LFE No. 1).

The prudence framework is an established standard of conduct against which
the utility’s actions may be judged. Commissioner McKissick’s request was for the
Public Staff to articulate criteria by which the Commission could objectively, not
subjectively, judge a utility’s conduct, and, on the basis of that objective review,
determine whether the utility’s conduct merited a finding that some costs sought to
be recovered should instead be disallowed. According to PS LFE No. 1, “equitable
sharing” and “culpability” are grounded in the Commission’s discretion, granted by
N.C. Gen. Stat. § 62-133(d), to consider “all other material facts of record” in setting
rates that meet the statutory mandate of being just and reasonable, and fair to the
utility and the consumer. (Id. at 3.) However, consideration of all other material facts
“is not a grant to roam at large in an unfenced field.” State ex rel. Utils. Comm'n v.

Pub. Serv. Co. of N. C., 257 N.C. 233, 237 (1962).

13 On September 28, 2020, the Company filed with the consent of the Public Staff, the AGO, and
Sierra Club an Amended Joint Stipulation (Amended Stipulation) regarding certain coal ash and
coal ash accounting-related testimony and exhibits admitted into evidence during the DEC-specific
hearings. Pursuant to the Amended Stipulation, the stipulating parties agreed that that evidence
was admissible in the DEP-specific hearings, and, specifically with respect to testimony, that they
recognized “that a question posed live in the [DEC] hearing to a witness in that hearing would be
answered in like fashion by that same witness, tailored to [DEP], in the [DEP] hearing.” (Amended
Stipulation, at 3.) The parties further noted in this regard that “Public Staff witness Junis appeared
in the [DEC] case, but is not appearing in the [DEP] case, and that his place in the [DEP] case is
being assumed by Public Staff witness Jay Lucas. Accordingly, in this instance, the ‘same’ witness
as Charles Junis in the [DEP] case is understood to be Public Staff witness Lucas.” (Id., fn. 2.)
During the course of the DEP hearing all stipulated testimony was in fact introduced into evidence
and is part of the DEP Record.
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Commissioner McKissick asked the Public Staff to provide the fencing — the
Public Staff's response, essentially, is that there is no fencing save the Commission’s
(unbridled) discretion.'* PS LFE No. 1 does not articulate any rules, much less rules
that can be objectively and generally applied to conduct beyond the facts and
circumstances of this case. Rather, PS LFE No. 1 conclusively proves that the
Commission’s insights and holdings from the 2018 DEC and 2018 DEP Rate Orders
were exactly correct — “culpability” and “equitable sharing” are standard-less
concepts without any consistent and objectively understandable rationale. To the
contrary, they are merely expressions of the Public Staff's “judgment” as to how and
in what ratio coal ash costs should be shared between the Company and its
customers — an arbitrary and continuously fluctuating calculation of the Public Staff
alone. Were the Commission to agree and adopt that calculation, it would be acting
no less arbitrarily. And for an administrative and adjudicatory body to act arbitrarily
is, of course, contrary to law.

C. Regardless of the Standard Against Which the Company’s
Conduct is to be Judged, the Public Staff has not Shown that
the Company Engaged in “Mismanagement,” Nor Has It
Quantified the Impact of Such Alleged “Mismanagement” — And

the Commission Heard and Rejected the Public Staff’s Identical
Arguments in the Company’s Prior Rate Case

In PS LFE No. 1 the Public Staff asserts that the Company had “some degree
of responsibility or fault” for past environmental practices. (Id. at 1 (emphasis
supplied).) It mentions specifically surface water discharge issues (seeps) as well as

North Carolina’s groundwater classification rules and standards, known as the 2L

14 In State ex rel. Utils. Comm’n v. Thornburg, 314 N.C. 509, 516 (1985), the Supreme Court
specifically warned that under Section 62-133(d) the Commission did not in fact have “unbridled
discretion in exercising its judgment.”
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rules. Both subjects were addressed in detail in the Company’s prior case, with the
Public Staff’s position being soundly rejected, yet both are revived again in this case.
Both challenges ring exceedingly hollow.

The Public Staff insists that “unauthorized seeps that DEP has admitted to
environmental regulators” violate the terms of the Company’s NPDES permits. (Tr.
vol. 15, 1442.) To put it in tort-like terms, the Public Staff claims “unauthorized seeps”
are evidence of the Company’s “culpability” for environmental violations — the
Company is at “fault” for those violations. Setting aside the fact that the Public Staff
assigns no actual dollar impact to customers of these “violations,” to equate seeps
with management imprudence is to be willfully blind