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27516
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BY THE COMMISSION: On July 29, 2016, NTE Carolinas Il, LLC (NTE), a
wholly-owned first-tier subsidiary of NTE Carolinas Il Holdings, LLC, and an affiliate of
NTE Energy, LLC (NTE Energy), filed an application pursuant to G.S. 62-110.1(a) and



Commission Rule R8-63 for a certificate of public convenience and necessity (CPCN or
certificate) authorizing the construction and operation of an approximately 500-megawatt
(MW) natural gas-fueled generating facility in Rockingham County, North Carolina, to be
known as the Reidsville Energy Center (Facility). On the same date, NTE pre-filed the
direct testimony of Michael C. Green, Vice-President, in support of the application.

On August 10, 2016, the Public Staff-North Carolina Utilities Commission filed a
Notice of Completeness stating that the Public Staff had reviewed the application, as
required by Commission Rule R8-63(d), and that the Public Staff considered the
application to be complete. In addition, the Public Staff requested that the Commission
issue a procedural order setting the application for hearing, requiring public notice
pursuant to G.S. 62-82, and addressing other procedural matters.

On August 16, 2016, the Commission issued an order setting the application for
hearing, requiring NTE to provide appropriate public notice, establishing deadlines for the
filing of petitions to intervene, intervenor testimony, and rebuttal testimony, and requiring
the parties to comply with certain discovery guidelines.

On September 21, 2016, NTE filed a letter amending the application to add
approximately eighty (80) acres of property as a part of the project site. In addition, NTE
filed an updated map showing the new acreage. By Order dated September 23, 2016, the
Commission amended the Public Notice to reflect the additional acreage of the project
site and required that the amendment to the application be submitted to the
Clearinghouse Coordinator of the Office of Policy and Planning of the Department of
Administration for distribution by the Coordinator to State agencies having an interest in
the amended application.

On September 30, 2016, the Clearinghouse Coordinator of the Office of Policy and
Planning of the Department of Administration filed comments with the Commission
concerning the original application stating that because of the nature of the comments,
no further review is needed by the Commission to determine compliance with the North
Carolina Environmental Policy Act.

On October 5, 2016, the North Carolina Waste Awareness and Reduction Network
(NC WARN) filed a motion to intervene, which was granted by Order issued on October 7,
2016. On October 11, 2016, NTE filed a motion asking the Commission to reconsider its
Order granting NC WARN'’s motion to intervene and objected to the intervention of
NC WARN.

On October 17, 2016, the Commission disposed of NTE’s motion for reconsideration
by treating it as a timely objection to the motion to intervene and denied NTE’s objection to
NC WARN's intervention.

On October 18, 2016, the Public Staff filed the testimony of Dustin R. Metz, an
engineer in the Electric Division of the Public Staff. On October 19, 2016, NC WARN filed



the testimony of William E. Powers, the principal of Powers Engineering in San Diego,
California.

On October 25, 2016, the Commission conducted a public witness hearing at the
Rockingham County Courthouse in Reidsville, North Carolina, as provided in the
Commission’s August 16, 2016 Order and in the published notice, for the purpose of
receiving public witness testimony regarding NTE's application. Sixteen public withesses
spoke at the hearing.

On October 26, 2016, NTE filed a motion to strike certain portions of witness
Powers’ testimony and a motion in limine requesting that testimony, arguments, and
cross-examination be limited to relevant issues. These motions were denied by Order
issued November 1, 2016.

On October 27, 2016, an Affidavit of Publication prepared by the Rockingham
County Advertising Sales Manager of the Greensboro News & Record was filed on behalf
of NTE indicating that NTE had caused publication of public notice as required by the
Commission’s August 16, 2016 and September 23, 2016 Orders. On the same date, NTE
filed the rebuttal testimony of Michael C. Green.

On November 1, 2016, the State Clearinghouse filed a response to the amended
application stating that because of the nature of the comments, no further review is needed
by the Commission to determine compliance with the North Carolina Environmental Policy
Act.

Also on November 1, 2016, NTE filed the affidavit of Michael C. Green responding
to issues raised at the public witness hearing on October 25, 2016.

On November 2, 2016, the Commission held the expert withess hearing as
scheduled for the purpose of receiving the expert testimony of the parties.

On December 1, 2016, NTE filed two late-filed exhibits, as requested by the
Commission at the expert withess hearing.

On December 22, 2016, NC WARN filed a post-hearing brief.
Also on December 22, 2016, NTE and the Public Staff filed a joint proposed order.
Based on the testimony presented at the hearings and the entire record of this

proceeding, including matters of which judicial notice has been taken, the Commission
makes the following:



FINDINGS OF FACT

1. NTE is organized under the laws of the State of Delaware with its principal
place of business in St. Augustine, Florida, and it is authorized to do business in North
Carolina.

2. NTE’s affiliate, NTE Energy, plans to develop, construct, own, acquire, and
operate independent power plants in the competitive wholesale markets in the United
States. NTE Energy companies recently closed financing and began construction on two
projects totaling 950 MW of capacity and involving approximately $1.25 billion in
financing. One of those projects is the 475-MW Kings Mountain Energy Center, the
construction of which was approved by the Commission’s issuance of a CPCN in Docket
No. EMP-76, Sub 0 on October 28, 2014.

3. In compliance with G.S. 62-110.1(a) and Commission Rule R8-63, NTE
properly filed with the Commission an application for a CPCN authorizing the construction
and operation of an approximately 500-MW natural gas-fueled electric generation plant
to be located in Rockingham County, North Carolina.

4. The proposed Facility will be located on approximately 20 acres of an
approximately 170-acre site in Rockingham County, with the majority of the site being
bounded by North Carolina Highway 65 to the east and New Lebanon Church Road to
the west.

5. The Facility will be constructed as a one-on-one combined cycle electric
generating facility and will consist of one combustion turbine generator; one heat recovery
steam generator; and one steam turbine generator. Natural gas will be the only fuel
burned by the combined cycle unit, consuming about 95,000 MMBtu/Day to operate at
full output.

6. Construction of the Facility is anticipated to begin in the first quarter of 2018,
with commercial operation scheduled to begin as early as the fourth quarter of 2020, with
an expected service life of 30 years.

7. Commission Rule R8-63(e) provides that a certificate shall be subject to
revocation if any of the federal, state, or local licenses or permits required for construction
and operation of the generating facility are not obtained or, having been obtained, are
revoked.

8. In accordance with Commission Rule R8-63(b)(2)(v), NTE’s application
included a Table of Permits and Approvals, which listed the federal, State, and local
permits and approvals required for the Facility and the status of those permits and
approvals.

9. The granting of the CPCN in this proceeding should be conditioned upon
the requirement that the Facility shall be constructed and operated in strict accordance



with applicable laws and regulations, including any local zoning and environmental
permitting requirements.

10. The CPCN should also be conditioned upon NTE's abstaining from
attempting to exercise any power of eminent domain under North Carolina law related to
the Facility and NTE’s application.

11. In addition, the grant of a CPCN in this docket should be conditioned upon
the requirement that the CPCN holder, and all future holders of the CPCN, will obtain the
approval of the Commission before selling, transferring, or assigning the CPCN and/or
generating facility to an unaffiliated third-party. Any other planned sale, transfer, or
assignment of the CPCN and/or generating facility is subject to Commission action as
appropriate pursuant to Commission Rule R8-63(e)(4).

12.  The required regulatory permits and approvals and conditions imposed by
the Commission for the construction of the Facility are sufficient to ensure that the
environmental concerns raised by NC WARN and members of the public are satisfied.

13. NTE has made a sufficient showing of need for the proposed Facility. Duke
Energy Carolinas, LLC (DEC), and Duke Energy Progress, LLC (DEP), each show a need
for approximately 5,000 MW of additional generating capacity due to load growth and
planned retirements over the next 15 years. In addition, based on NTE’s assessments and
investigation of market activity by regional load-serving entities, NTE has identified specific
wholesale customers interested in purchasing the output of the proposed Facility.

14. NTE’s proposed merchant plant will be financed by private companies,
rather than ratepayers. Under this approach, if assets become stranded, the owner will
face the financial consequences, not captive North Carolina retail electric customers.
Thus, the construction costs of the Facility will not qualify for inclusion in, and will not be
considered in a future determination of the rate base of a public utility pursuant to
G.S. 62-133, and construction of the Facility creates no financial risk to North Carolina
retail electric customers.

15. It is reasonable, appropriate and serves the public interest to grant the
requested CPCN to NTE, as conditioned herein.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-2

These findings of fact are essentially informational, procedural, or jurisdictional in
nature, pertain to the identity of the applicant, and are not in dispute. They are supported
by the application and the exhibits thereto and the pre-filed testimony of NTE withess
Green and public witness Nick Hendricks.

NTE’s verified application stated that NTE’s affiliate, NTE Energy, plans to
develop, construct, own, acquire, and operate independent power plants in the
competitive wholesale markets in the United States. NTE Energy companies recently



closed financing and began construction on two projects totaling 950 MW of capacity and
involving approximately $1.25 billion in financing. One of these is the 475-MW Kings
Mountain Energy Center (KMEC) in Kings Mountain, North Carolina, for which the
Commission issued a CPCN to NTE Carolinas, LLC, in Docket No. EMP-76, Sub 0, on
October 28, 2014. The other is a 475-MW natural gas-fueled combined cycle facility in
Middletown, Ohio.

NTE Witness Green testified that the KMEC site is under construction, and the
construction is on schedule. All piles have been installed, the heat recovery steam
generator (HRSG) and exhaust stack foundations have been placed, the combustion
turbine generator (CTG) and steam turbine generator (STG) foundations are being
formed, and rebar has been installed. Concrete placement for the CTG foundation has
recently begun. Excavation for underground water, fuel gas, instrument air, drain piping,
and the duct bank is ongoing. The fabrication, installation and backfilling of equipment for
the process water, fuel gas, fire water, and raw water pipes, as well as the oily water
drains, and the pipe systems for instrument air and hydrogen are ongoing. Mitsubishi
Hitachi Power Systems Americas, Inc., has begun fabrication of the CTG, Toshiba
America Energy Systems Corporation has begun fabrication of the STG, and Vogt Power
International, Inc. has begun fabrication of the HRSG.

At the public withess hearing, Mr. Nick Hendricks, the Assistant City Manager of
the City of Kings Mountain, testified regarding his experiences with NTE and its Kings
Mountain facility over the past three years. He stated that NTE has worked diligently with
the city and county to address issues arising from that facility, and stated that “we are
very impressed with what we have seen so far.” (T Vol.1, p. 34) He also noted that NTE
has been heavily involved in the community and is a good corporate citizen of Kings
Mountain. Witness Green testified that the same management team for the Kings
Mountain facility would be involved in the development and construction of the
Rockingham County Facility.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3-6

These findings are supported by the application and the testimony of NTE witness
Green and Public Staff withess Metz.

North Carolina General Statute 62-110.1 and Commission Rule R8-63 provide that
no person may begin construction of a facility for the generation of electricity to be directly
or indirectly used for furnishing public utility service without first obtaining from the
Commission a certificate that the public convenience and necessity requires or will require
such construction. The Public Staff notified the Commission on August 10, 2016, that it
considered the application of NTE to be complete. An examination of the application, the
exhibits attached thereto, and the testimony of the withesses confirms that NTE has
complied with all filing requirements of the statute and the Commission’s merchant plant
certificate rule.



According to the application and the testimony of withess Green, the CPCN
application in this docket, similar to the approved facility in Kings Mountain, is for an
approximately 500-MW natural gas-fueled electric generation plant to be located in
Rockingham County, North Carolina. The Facility will be located on approximately
20 acres of an approximately 170-acre site in Rockingham County. As proposed, the
Facility will be constructed as a one-on-one combined cycle electric generating facility
and will consist of one combustion turbine generator; one heat recovery steam generator;
and one steam turbine generator. Construction is anticipated to begin in the first quarter
of 2018, with commercial operation scheduled to begin as early as the fourth quarter of
2020, with an expected service life of 30 years.

Natural gas will be the only fuel burned by the Facility, requiring up to 95,000
MMBtu/Day to operate at full output. Transcontinental Gas Pipe Line Company, LLC
(Transco), has existing interstate pipelines crossing the Facility site to which the Facility
will be connected via an approximately 650 feet long lateral. NTE anticipates that
Piedmont Natural Gas Company, Inc., the local distribution company serving Rockingham
County, will construct, own, maintain, and be responsible for compliance testing on the
lateral under a special purpose tariff.

Witness Metz testified that NTE had complied with the Commission’s filing
requirements, noting that the Public Staff had notified the Commission to that effect by its
filing on August 10, 2016.

Based upon the foregoing, the Commission finds and concludes that NTE has filed
a complete and sufficient application for a CPCN in accordance with the requirements of
G.S. 62-110.1(a) and Commission Rule R8-63.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 7-12

The evidence supporting these findings is found in the application, the testimony
of Public Staff witness Metz, the witnesses testifying at the public hearing, the testimony
of NTE witness Green, the affidavit of NTE witness Green filed on November 1, 2016
(Green Affidavit), the testimony of NC WARN witness Powers, and the record as a whole.

As required by Commission Rule R8-63(b)(2)(v), Attachment 6 of NTE'’s
application contained a list of all federal, State, and local permits and approvals related
to the Facility and the status of the permits and approvals. As noted in the Green Affidavit,
the electric generation facility proposed by NTE in this docket is subject to the regulatory
jurisdiction of many local, state, and federal agencies and bodies, each of which has
requirements and or permits applicable to various aspects of the Facility. NTE must
comply with all of those regulations in order to develop, finance, construct, and operate
the Facility. Each of the governmental agencies and bodies has specific areas and issues
that it regulates. Commission Rule R8-63(e) states that a certificate shall be subject to
revocation if federal, state, or local licenses or permits are not obtained or are revoked,
and Commission Rule R8-63(f) requires annual reports, which should include the status
of necessary licenses or permits.



In the Green Affidavit, withess Green stated under oath that at the local level, NTE
was required to obtain a Special Use Permit from Rockingham County in order to comply
with local zoning requirements. On July 11, 2016, the Rockingham County Planning
Board conducted a quasi-judicial public hearing on the requested Special Use Permit for
the Facility (Special Use Permit Case #2016-006). During the course of that hearing, it
was noted that the Facility will be located next to an existing 874-MW power plant (the
Duke Rockingham plant) that has been there for about 20 years, and that there is a large
compressor station on the Williams Gas Pipeline approximately one mile to the north of
NTE’s proposed Facility. As required by the Rockingham County Unified Development
Ordinance, the Planning Board made the following findings, based upon the competent,
material, and substantial evidence presented under oath at that hearing on the Special
Use Permit: (a) That the use or development is located, designed, and proposed to be
operated so as to maintain or promote the public health, safety, and general welfare;
(b) That the use or development complies with all required regulations and standards of
this ordinance [Rockingham County Unified Development Ordinance] and with all other
applicable regulations; (c) That the use or development is located, designed, and
proposed to be operated so as to maintain or enhance the value of contiguous property;
and (d) That the use or development conforms with the general plans for the land use
and development of Rockingham County as embodied in the Unified Development
Ordinance and in the Rockingham County Land Use Plan. A motion to approve the permit
specifically recited these four findings of fact as the basis of approval, and the permit was
approved unanimously by the seven-member Rockingham County Planning Board.

The findings of the local government planning board are informative to the
Commission’s deliberations of public convenience and necessity. In addition to the
granting of the Public Use Permit, local governmental support of the Facility is
demonstrated by the testimony of Mr. Ken Allen, Business and Economic Developer for
Rockingham County, who spoke in favor of the project, noting that the Facility will
significantly increase the County’s tax base, create approximately 15 to 20 full-time jobs
after construction, and approximately 200 to 300 construction jobs. Mr. Ronnie Tate,
Director of Engineering and Public Utilities for Rockingham County, also testified that his
department supported both the Facility and a mutually beneficial agreement between NTE
and the County allowing for the expansion of county services.

The Commission received public witness testimony at the public hearing in the
Rockingham County Courthouse on October 25, 2016. Sixteen persons made direct
statements, some for and some against the proposed project. The majority of individuals
spoke against the proposed project stating concerns regarding the need for the project,
property values, noise and water issues. NC WARN emphasized the concerns expressed
at the public hearing in its post-hearing Brief filed on December 22, 2016. In addition,
thirty seven consumer statements of position were filed with the Commission. The
statements generally dealt with the same concerns expressed in the public hearing. The
Commission is sensitive to the issues expressed by the public withesses and in the
consumer statements of position. However, the Commission finds that these issues were
directly addressed by the necessary findings of the Rockingham County Planning Board
in its determination granting the required Special Use Permit. The Special Use Permit,



filed in this docket as Appendix B to the Green Affidavit, also contains specific conditions
to ensure development in accordance with the site plan, compliance with all required
permits and approvals, approval by the North Carolina Department of Transportation of
the driveway permit, and that all applicable local ordinance requirements for public utility
facilities are met.

While some concerns were expressed about the quantity of water to be used by
the Facility, it was undisputed, and confirmed by a letter from Mr. Ronnie Tate (attached
as Appendix A to the Green Affidavit), that the County will permit, own, operate and
maintain the new water infrastructure that includes both the supply lines that bring water
from the Dan River to NTE's Facility and the discharge lines returning water from the
Facility to the river, as well as the intake and discharge structures. As stated in the Green
Affidavit, the County will be required to comply with all federal, state, and local permitting
requirements to ensure that the locations of the intake and discharge structures are
compatible with the river, that the route of the piping is acceptable, and that the intake
structure pumps will comply with the County noise ordinance. Specifically, the design of
the intake structure, intake flows, discharge structure and discharge flows will have to
meet all requirements of sections 316(b), 401, and 404 of Title 40, Code of Federal
Regulations (40 CFR), as reviewed and administered by the North Carolina Department
of Environmental Quality and the United States Army Corps of Engineers.

With respect to public witness concerns about noise levels at the Facility, witness
Green stated in his Affidavit that NTE will meet the requirements of all applicable
Rockingham County noise ordinances. He further noted that NTE recently obtained an
option to acquire an additional 74 acres, bringing the project site to a total of 170 acres.
Witness Green further stated that the Facility's power block will be located on about
20 acres within the 170 acres total, which NTE believes will ensure that the Facility has a
minimal impact on ambient noise levels. Finally, withess Green stated that NTE is willing
to meet with interested residents to discuss their concerns about the Facility's effects on
residents. The Commission views NTE's acquisition of additional buffer property and its
willingness to meet with residents to be important commitments that demonstrate NTE's
intent to be a responsible neighbor.

In response to public witness concerns about potential impact on historic sites,
witness Green stated in his Affidavit that NTE hired expert consultants who have already
performed archeological, historical and cultural resource reviews and field surveys. Those
results were provided to the State Historic Preservation Office (SHPO) for review. The
site was recommended as ineligible for inclusion on the National Register of Historic
Places (NRHP), and no further work was recommended. SHPO concurred with these
recommendations and further agreed that no sites deemed eligible for the NRHP would
be impacted by the proposed undertaking.

NC WARN stated in its post-hearing Brief that one of the reasons the Commission
should deny the NTE application is NTE’s natural gas plant will contribute to climate
change from methane leakage and venting throughout the natural gas production and
distribution cycle at a greater rate than DEC’s systemwide methane impacts. Witness



Powers testified about his concerns about the environmental impacts of the Facility. He
testified that natural gas-fired power generation has a substantially greater greenhouse
gas (GHG) emission footprint than previously understood. He also opined that when
methane leakage emissions associated with natural gas production and transport are
included, the total GHG footprint of the combined cycle plant increases substantially. The
total GHG footprint of DEC grid power increases at a much more modest rate when
methane emissions are included, as natural gas combustion accounts for only 11 percent
of DEC’s 2015 power mix. He further testified that under any methane leakage scenario,
the total GHG footprint from the NTE Facility will be substantially above the total GHG
footprint of DEC grid power. In support of his assertions, withness Powers provided
Attachment A to his testimony, which contained calculations and the assumptions
underlying his assertions. However, on cross-examination, witness Powers admitted that
he did not use any specific characteristics of the Facility in preparing Attachment A and
had not reviewed the air permit application filed with the State’s Department of
Environmental Quality.

The Commission gives little weight to witness Powers’ testimony that the proposed
NTE Facility would have a GHG footprint (Ib/MWh) greater than the total GHG footprint of
DEC's grid power. The sources of base load energy to the DEC grid are primarily nuclear
and coal. Nuclear energy results in a GHG footprint that is considerably less than that of
natural gas. The Commission understands that the proposed Facility may enter into
contracts to serve existing DEC wholesale customers and, therefore, displace generation
from existing DEC plants (coal and natural gas, but not nuclear). Therefore, there could be
some additional GHGs released in the first few years of the proposed plant’s operation
compared to DEC’s footprint without the plant in service. The Commission concludes,
however, that there is no substantial evidence that granting the CPCN is likely to impact, in
any measurable degree, methane emissions from natural gas wells or transmission
facilities.

In addition, the Commission gives substantial weight to the results filed herein by
the State Clearinghouse. The State Clearinghouse provided its comments in review of the
original application and the amended application. In both instances, the Clearinghouse
determined that no further State Clearinghouse review action is needed for compliance with
the North Carolina Environmental Policy Act.

Further, witness Metz testified that the Public Staff does not have particular expertise
in the area of the impacts of electric generation on the environment. He testified that those
issues are best left to the purview of environmental regulators who do have this expertise,
and who are responsible for issuing specific environmental permits for electric generating
plants. To that end, he recommended that the CPCN be granted subject to the following
conditions: (1) the Facility shall be constructed and operated in strict accordance with
applicable laws and regulations, including any environmental permitting requirements;
(2) NTE will not assert that issuance of the CPCN in any way constitutes authority to
exercise the power of eminent domain, and it will abstain from attempting exercise such
power; and (3) the CPCN shall be subject to Commission Rule R8-63(e) and all orders,
rules and regulations as are now or may hereafter be lawfully made by the Commission.

10



The Commission finds and concludes that the conditions recommended by witness
Metz should be adopted and that they are sufficient to address the concerns raised by
NC WARN. Witness Metz recommended that the CPCN granted to NTE be subject to a
requirement that the Facility be constructed and operated in strict accordance with all
applicable laws and regulations, including any environmental permitting requirements. In
addition, the Rockingham County Planning Board has conducted a public hearing for NTE’s
requested special use permit for the Facility and approved the zoning permit, making
specific findings of fact and placing certain conditions on the permit. Other issues, such as
water use and archaeological concerns, will be dealt with by permitting requirements that
apply to the Facility. The Commission has considered the testimony of witness Powers but
concludes that environmental concerns regarding the Facility are appropriately addressed
by the imposition of the conditions recommended by the Public Staff. In addition, the
required regulatory approvals and conditions for the Facility are sufficient to address the
environmental concerns raised by NC WARN and members of the public.

With respect to the other conditions recommended by Public Staff withess Metz in
addition to the environmental protection conditions, the Commission concludes that these
conditions also should be imposed. Accordingly, the Commission concludes that any
CPCN approved in this docket should be conditioned upon NTE's abstaining from
attempting to exercise any power of eminent domain under North Carolina law related to
the Facility. This conclusion also incorporates the provisions of Commission Rule R8-83,
which requires, among other things, that the CPCN shall be subject to revocation under
specified circumstances, the CPCN must be renewed if construction is not timely
commenced, and that the CPCN holder, and all future holders of the CPCN, will obtain
the approval of the Commission before selling, transferring, or assigning the CPCN and/or
generating facility to an unaffiliated third-party. Any other planned sale, transfer, or
assignment of the CPCN and/or generating facility is subject to Commission action as
appropriate pursuant to Commission Rule R8-63(e)(4).

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 13-15

The evidence supporting these findings is found in the application, the exhibits
attached thereto, and the testimony of NTE witness Green, NC WARN witness Powers,
and Public Staff witness Metz.

NTE witness Green testified that the need for new generation in North Carolina is
demonstrated in the Integrated Resource Plans (IRPs) filed by DEC and DEP in 2015.
Taking into consideration projected load growth, the contributions of demand-side
management and energy efficiency programs, and the planned retirements of older, less
efficient plants, DEC’s and DEP’s 2015 IRPs concluded that 5,711 MW and 5,292 MW,
respectively, of firm generating capacity would be needed to support system reliability
through 2030. Collectively, the two IRPs projected a combined need for firm generating
resources of over 11,000 MW through 2030.

Public Staff withess Metz testified that DEC and DEP filed more recent IRPs in
September 2016, which reduced slightly some of the wholesale and retail load growth
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projections, but still concluded that a significant amount of firm generating capacity was
needed in the Carolinas to maintain system reliability through 2031. DEC’s 2016 IRP
identifies a 5,002 MW need, and DEP’s IRP identifies a 5,453 need, for a combined total
need of 10,455 MW of additional, firm generating capacity.

The Commission takes notice that a number of public withesses, and consumers
filing statements outside of the public hearing, suggested that the NTE plant is not needed
in their respective counties. The Commission notes that the output of the proposed plant
is not intended to provide retail electric service to these customers. Further, the electricity
produced by the facility may be purchased by a wholesale purchaser for use outside the
region of Rockingham County. As NTE stated in its application, “The output of the Facility
in Rockingham County likewise will be sold at wholesale and not to any end-user or retail
customers in North Carolina.” Witness Green also testified that “The exact location of that
combined cycle capacity, as long as it can tie into the transmission grid, is pretty - - it's
indifferent as to where as long as it gets into the transmission grid.” (T Vol. 2, pp. 43-44)
The Commission acknowledges the concern of the public witnesses that the electricity
produced by the Facility may not be needed in Rockingham County. However, the
Commission's responsibility is to determine the need on a much broader basis, that being
whether the Facility is needed “in the state and/or region.” Commission Rule R8-63(b)(3).

Based on its assessments and its investigation of market activity by regional
load-serving entities, NTE identified specific wholesale customers who are interested in
purchasing the output of its proposed Facility and is currently negotiating power supply
agreements with them. NTE witness Green concluded that this interest further
demonstrates that there is a need for the Facility. Without it, the Facility could not be
financed and would not be built. He stated that an additional benefit of the Facility is that
it will be developed and financed by private companies, rather than ratepayers. Witness
Green noted that a public utility’s cost to construct a generating plant becomes a part of
the utility’s rate base, on which the utility earns an allowed rate of return. On the other
hand, NTE's Facility will be privately financed. Thus, the financial risks will be borne by
private investors, not by utility ratepayers, because the construction costs of the Facility
will not be considered in a future determination of the rate base of any public utility under
Chapter 62 of the North Carolina statutes.

On cross-examination by NC WARN, witness Green was asked a number of
questions about DEC’s 2010 withdrawal of a CPCN application that DEC filed in 2008
and a statement in DEC’s 2008 IRP that it did not need the power. Witness Green
responded that combined cycle generation is needed now in North and South Carolina,
as expressed by DEC and DEP in their IRPs and as expressed by the interests of the
wholesale customers with which NTE is currently negotiating. NC WARN stated in its
post-hearing Brief filed December 22, 2016, that DEC’s application in 2008 for a certificate
to add a baseload 677-MW natural gas plant at the Rockingham County CT Station is
“highly relevant” to the present certificate case. NC WARN goes on to note that just two
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years after filing its application, DEC determined an additional baseload plant was not
needed in the Reidsville area and summarily withdrew its application.!

Further, on redirect withess Green testified about the increase in economic activity
in the State and growth of the State’s population since 2010. (See NTE Redirect Green
Exhibit 1, which is a population overview prepared for the North Carolina Office of State
Budget Management).? The State has been growing by about 500,000 people every five
years, approximately one percent per year generally, and that rate of growth is projected to
continue into the future. (T Vol.2, pp. 63-65, Redirect Green Exhibit 1) Witness Green
further testified about the recession being at its height between 2008 and 2010 with no
employment growth. In addition, he testified about the extensive plant closings that DEC
and DEP had undertaken in the past several years, concluding that the need for supply
side resources in the State of North Carolina was very different in 2016 than it was in 2008.

In response to NTE Redirect Exhibit Green No. 2, a copy of the Commission’s
2015 Annual Report Regarding Long Range Needs for Expansion of Electric Generation
Facilities for Service in North Carolina (2015 Annual Report), withess Green further
testified that the 2015 Annual Report indicates significant increases in the peak loads for
both Progress and Duke from 2012 through 2014.

The Commission is not persuaded on the present record that the decision of DEC
in 2010 to withdraw its application for construction of a Rockingham County plant has any
relevance to the current docket. The decision made by DEC in 2010 was unique to its
IRP process and the prevailing economic conditions at that time.

NC WARN witness Powers testified in opposition to the requested CPCN, stating
that there is no evidence of actual growth in peak demand or annual electricity usage in
DEC’s or DEP’s service territories in the last decade. He further testified that the IRP peak
demand forecasts relied upon by NTE witness Green are in conflict with actual DEC and
DEP peak demand trends over the last decade. In addition, he testified that DEC and
DEP reported anomalously high actual increases in winter peak loads in 2013 and 2014,
reaching levels greater than forecast in the 2012 IRPs prepared by each utility. He stated
that these have been described as polar vortex events and that there is no reason to build
baseload capacity to meet a once-in-a-generation condition.

Witness Powers further testified that there was no increase in retail electricity
consumption between 2007 and 2015 for DEC and no increase between 2006 and 2015
for DEP. The only area of electricity sales growth for DEC and DEP has been wholesale
power sales. He stated that DEC’s and DEP’s forecasted load growth projections for 2016
through 2030, as set forth in their IRPs and relied upon by NTE witness Green, are wrong,
and that there is no load growth for the proposed plant to meet.

1 Rockingham Combustion Turbine Expansion Project Certificate of Public Convenience and Necessity,
Docket No. E-7, Sub 861.

2 A sequence of webpages demonstrating the source of this exhibit was filed on December 1, 2016, by
NTE as Late-Filed Redirect Green Exhibit 1A.
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On cross-examination, however, withess Powers acknowledged he undertook no
independent modeling, no independent analysis of key economic factors, such as income,
electricity prices, and industrial production indices, and no independent analysis or
modeling of weather projections. He only looked at the last ten years of actual loads
reported by DEC and DEP. He also testified on cross-examination that he did not consider
population growth to be necessarily connected to load growth and that he made no
assumptions about manufacturing output in North Carolina over the next 20 years.

Witness Powers further testified that the need for 500 MW of capacity of the
proposed Facility can be met with existing available regional hydro or combined cycle
capacity. He specifically cited the following: (1) four Smoky Mountain Hydro units near
the North Carolina-Tennessee border that have a capacity of 378 MW and are connected
to DEP West by a single 161-kV line from TVA to the substation at the Walters Hydro
Plant in DEP West; (2) the underutilized 523-MW combined cycle merchant plant owned
by Columbia Energy outside of Columbia, South Carolina; and (3) the 940-MW Tenaska
combined cycle merchant plant located in Virginia, which on average has 350 to 400 MW
of unused capacity.

Witness Powers presented these as examples of regionally available capacity,
while admitting that he had not conducted an exhaustive investigation of available
capacity in the Carolinas or neighboring states or the cost of power from these resources
relative to a new combined cycle plant in Rockingham County. He nevertheless opined
that he was reasonably certain that the cost of power from existing available hydro and
combined cycle units would be lower than the cost of power from a new combined cycle
plant serving the same load.

On cross-examination, witness Powers conceded that he had little information
about the availability of these plants, their heat rates, or their cost of natural gas. In
addition, he admitted that he had not evaluated whether sufficient transmission existed to
import enough power from these plants into North Carolina, or what the wheeling costs
would be if transmission capacity was available. He also conceded that he had not spoken
to load-serving entities in Virginia, Tennessee or South Carolina about how the three
examples of plants outside of North Carolina are depended upon for their own native
system reliability and that he did not know if the energy and capacity from his proposed
alternatives had been marketed to the customers that signed contracts with NTE for its
Kings Mountain facility.

With regard to battery storage, witness Powers testified that such storage has been
identified in at least one utilities commission proceeding in another state as the preferred
resource over combustion turbine capacity to meet peak demand. He further stated that
battery storage has the necessary characteristics to maximize the value of renewable
energy resources as North Carolina transitions to higher levels of renewable power.

Public Staff withess Metz testified that with respect to the required showing of

need, NTE’s projection of need was based upon the IRPs of DEC and DEP, both of which
show a need for additional capacity due to load growth and planned plant retirements.
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Given the future need for generation resources by DEC and DEP, witness Metz testified
that the proposed Facility will assist in meeting the need. He also noted that one of the
benefits of NTE’s proposed merchant plant is that it will be financed by private companies,
rather than ratepayers, and that its construction costs will not be a component of rate
base for any North Carolina electric public utility.

On cross-examination by NTE’s counsel, witness Metz agreed that in its comments
in Docket No. E-100, Sub 141, filed on March 2, 2015, the Public Staff found that at the
time of very high winter demand on January 7, 2014, DEP’s available operating reserves
fell to 0.19% at the time of its actual peak, and DEC’s available operating reserves fell to
0.24% at the time of its actual peak.

On rebuttal, NTE witness Green stated that NTE has identified a clear need for
additional power generation in the Carolinas in the years ahead that can be met in part by
NTE'’s proposed Facility. The identified need is consistent with the peak demand forecasts
filed by DEC and DEP in their approved IRPs and in their most recent 2016 IRP filings.

Witness Green further testified that witness Powers’ testimony on behalf of
NC WARN is incorrect or irrelevant in a number of respects. One of these is his improper
focus on electricity consumption as opposed to peak demand and the need for capacity.
The NC WARN approach is fundamentally incorrect in its failure to distinguish between
“capacity” and “energy,” how load forecasts are prepared for, and approved by, the
Commission, and how the reliability of electricity systems during peak times is assured.
He further stated that the IRPs address both peak demand growth and energy usage
patterns, but the focus of the IRP process is to anticipate peak demand for both summer
and winter seasons and then to make sure there is adequate firm generating capacity to
meet those peaks with adequate reserve margins to ensure system reliability.

In addition, witness Green testified that accurate forecasting of peak demand and
the availability of firm demand-side and supply-side resources to meet that demand are
critical in maintaining system reliability. Available firm generation capacity — not energy
usage over specified time periods as withess Powers analyzes — determines the ability of
transmission balancing areas to satisfy fluctuating loads and meet peak demand
requirements (at the times of the highest demand) without interruption and with prudent
reserves in the system.

Witness Green further stated that, to the extent NC WARN and witness Powers
are challenging the load forecasts, reserve margins, and other aspects of the
currently-approved IRPs, those challenges have already been reviewed — and litigated —
by the utilities, Public Staff, and Intervenors (including NC WARN) before the
Commission. The Commission expressly rejected NC WARN'’s load forecast arguments
in its Order Approving Integrated Resource Plans and REPS Compliance Plans, issued
June 26, 2015, in Docket No. E-100, Sub 141 (2015 IRP Order). Thus, witness Green
testified that it is appropriate for NTE to utilize those IRPs in this proceeding and
unpersuasive for withess Powers to argue that DEC’s and DEP’s forecasts and analyses
are wrong.
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The Commission asked withess Green a number of questions related to NTE'’s
analysis of need for the Facility. Witness Green testified that in addition to the IRP, NTE
is in direct conversations with specific wholesale buying entities that are currently buying
wholesale power from other parties and have the opportunity to look at other methods to
service their needs. He testified that these specific four or five customers are the ones
that are really guiding NTE’s determination of need. Witness Green also testified to the
fact that the process by which NTE is identifying specific wholesale customers who are
interested in purchasing the output of the proposed Facility is similar to the process that
NTE went through that resulted in the contracts for the Kings Mountain Energy Center.
He testified that as long as they are not bound by some existing contract, any cooperative
or municipal power agency in North Carolina is a potential wholesale customer for the
proposed Facility. Witness Green also testified that he depends more on what the willing
customers want, in terms of capacity and energy, than he does on what Duke projects
will be statewide or system-wide the growth in retail demand. In addressing the issue of
need for the proposed Facility, the Commission gives substantial weight to this testimony.
However, the Commission gives no weight to the testimony of withess Green relative to
his focus on peak demand only. Rather, the Commission is of the opinion that all
components of the IRP planning process, including energy forecasts, are important to
decisions made for the benefit of wholesale and retail customers in North Carolina.

In rebuttal testimony, witness Green re-emphasized that the risks associated with
a merchant plant, such as the one NTE has proposed, differ from the risks associated
with the construction of a utility-owned, rate-based power plant. Specifically, the costs
incurred by a utility to construct power plants become part of the utility’s rate base, on
which the utility earns an allowed rate of return. In contrast, a merchant plant is privately
financed, and the financial risks are borne by private investors, not by utility ratepayers.
NTE assumes the risk involved in obtaining sufficient wholesale purchasers for its
proposed Facility and, if it does not obtain those purchasers, then NTE and its investors
bear the consequences. Inresponse to a Commission question, witness Metz confirmed
that, whatever happens in terms of the business of this Facility, it has no impact on the
ratepayers.

It is reasonable for the Commission to require substantial evidence of the need for
the Facility in the state and/or region, as required by Rule R8-63(b)(3). Prior to the
adoption of the new Rule, there was no Commission rule specifically addressing the filing
requirements for merchant plants. The Commission’s Order Adopting Rule in Docket
No. E-100, Sub 85 discusses development of the “Statement of Need” component of the
new rule. The Order states:

[T]he issue of what must be shown to establish the need for a merchant plant is
one of the main concerns that prompted this proceeding to streamline certification
procedures.

The Public Staff's proposed Rule R8-63(b)(1) would require that
applications for certificates for merchant plants include a showing of need as
follows: “A description of the need for the facility in the state and/or region, with
supporting documentation. This documentation shall include, as appropriate,
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either (i) contracts or preliminary agreements for the output of the facility, or
(ii) information demonstrating that there is a need for the applicant’s power in its
intended market.”

[t is the Commission’s intent to facilitate, and not frustrate, merchant plant
development. Given the present statutory framework, the Commission is not in a
position to abandon any showing of need or to create a presumption of need.
However, the Commission believes that a flexible standard for the showing of need
is appropriate. The Commission adopts the first sentence of the Public Staff's
recommendation but will not adopt the second sentence.®

In weighing the evidence regarding the need for the NTE Facility, the Commission
is guided by three main factors: (1) the standard of need for a merchant plant is different
from the standard of need for a public utility electric generation facility; (2) DEC’s and
DEP’s IRPs project the need for significant electric load growth in the Carolinas; and
(3) NTE has demonstrated expertise in accurately evaluating wholesale market needs
and negotiating with wholesale buyers to meet those needs.

With respect to the applicable standard of need, G.S. 62-110.1 is intended to provide
for the orderly expansion of electric generating capacity in order to create a reliable and
economical power supply and to avoid the costly overbuilding of generation resources.
State ex rel. Utils. Comm’n v. High Rock Lake Ass’n, 37 N.C. App. 138, 141, 245 S.E.2d
787, 790, disc. rev. denied, 295 N.C. 646, 248 S.E.2d 257 (1978). One of the main
purposes of avoiding overbuilding is to protect retail ratepayers from paying for unneeded
electric generating capacity. In addition, the Commission is concerned about other potential
adverse consequences of overbuilding. For example, the Commission is not going to
certificate a facility that is likely to sit idle, litter the landscape and create unnecessary
environmental impacts. One of the protections from such consequences of overbuilding is
the need assessment conducted by the Commission. Further, the Commission must keep
in mind that “The standard of public convenience and necessity is relative or elastic, rather
than abstract or absolute, and the facts of each case must be considered. State ex rel. Utils.
Comm’n v. Casey, 245 N.C. 297, 302, 96 S.E.2d 8, 13 (1957).

In its post-hearing Brief, NC WARN relies on the High Rock Lake case to argue
that the Commission should deny NTE’s application because NTE “is clearly overbuilding
a redundant and unneeded plant that will be unreasonably costly to ratepayers.”
NC WARN’s Brief, at p. 4. In addition, NC WARN asserts that DEC’s ratepayers will in all
likelihood be forced to pay for more unneeded generation for backup power to NTE.

Public Staff witness Metz testified that the construction costs of the Facility will not
be a component of rate base for any North Carolina electric public utility. Commissioner
Patterson asked witness Metz “Whatever happens in terms of the business of this plant
being proposed, it has no impact on the ratepayers of North Carolina, does it?” Witness
Metz responded “It has no impact on the ratepayers.” (T Vol. 2, p. 177-178) NC WARN

3 In the Matter of Investigation of Certification Requirements for New Generating Capacity in North Carolina,
Docket No. E-100, Sub 85, Order Adopting Rule, at pp. 6-7 (May 21, 2001).
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stated in its Brief that witness Metz did not provide the evidentiary basis for his conclusory
statement or any detail as to why he thought ratepayers would not have to pay for
additional generation to back up the NTE plant during normal maintenance outages or
emergency outages. The Commission, however, accepts the testimony of witness Green
that NTE through its energy manager will be responsible for fulfilling the contract
requirements associated with the proposed Facility, not DEC or DEP. Further, the
Commission notes that there is no evidence that DEC would have a contractual or legal
obligation to provide backup power to the Facility. In addition, if DEC enters into a contract
to provide backup power to the Facility, DEC’s retail ratepayers will be protected from
potential adverse consequences of the contract by two main factors. First, the contract
would be at DEC’s incremental costs to serve the Facility, thus avoiding any subsidization
of the contract costs by DEC’s retail ratepayers.* Second, DEC would be required to
ensure that it has reliable power to serve its retail ratepayers before providing backup
power to the Facility.®> Therefore, the Commission agrees with witness Metz's position
that there is no rate impact, risk of service degradation, or risk of overbuilding being
assumed by North Carolina’s retail ratepayers.

In addition, as NC WARN acknowledges in its Brief, one of the Facility’s goals is to
sell power to current DEC, and possibly DEP, wholesale customers at a lower cost than
those wholesale customers can get from DEC or DEP. One of the purposes of Commission
Rule R8-63 is to streamline the CPCN process for merchant plants so that merchant plants
will provide wholesale power alternatives that boost wholesale competition. The
Commission expects that if an existing DEC wholesale customer enters into a contract with
NTE, then that customer has indeed identified benefits associated with purchasing its
power from the proposed Facility. In that circumstance, the goal of wholesale competition
is advanced.

With respect to DEC’s and DEP’s IRPs, the Commission gives substantial weight
to the testimony of Public Staff withess Metz that the IRPs demonstrate the need for a
significant amount of firm generating capacity in the Carolinas to maintain system
reliability through 2031. Witness Metz noted that DEC’s 2016 IRP identifies a 5,002 MW
need, and DEP’s identifies a 5,453 need, for a combined total need of 10,455 MW of
additional, firm generating capacity.

Finally, the Commission gives substantial weight to NTE'’s evidence, based on its
assessments and its investigation of market activity by regional load-serving entities, that
NTE has identified specific wholesale customers in the Carolinas who are interested in
purchasing the output of its proposed Facility. NTE is currently negotiating power sale
agreements with them. Further, the Commission gives some weight to the testimony of
NTE witness Green that without agreements, the Facility cannot be financed and will not
be built. In addition, the Commission gives significant weight to the testimony of NTE
witness Green concerning NTE’s success in obtaining wholesale buyers for the electricity

4 Order on Advance Notice and Joint Petition for Declaratory Ruling, Docket No. E-7, Sub 858 (March 30,
2009).

5 Order Approving Merger Subject to Regulatory Conditions and Code of Conduct, Regulatory Condition
No. 3.6(b), Docket Nos. E-2, Sub 1095, E-7, Sub 1100 and G-9, Sub 682 (September 29, 2016).
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to be produced at its Kings Mountain Energy Center. This record of success is some
indication of NTE's ability to accurately forecast need and to negotiate wholesale
contracts to meet that need. The Commission concludes that the market interest
evidenced by witness Green’s testimony, along with the capacity needs demonstrated by
DEC’s and DEP’s IRPs, is sufficient to establish that there is a need for the Facility.
Further, the Commission’s assessment of the need for this Facility is made in the context
of the Facility as a merchant plant, developed and financed by private companies, rather
than ratepayers, and that the construction costs of the Facility will not be considered in a
future determination of the rate base of any public utility. Unlike a public utility, NTE is a
wholesale generator, has no captive customers, and has no authorized rate of return.

NC WARN'’s evidence as to alternative merchant plants is unpersuasive, as it is
based upon general observations about availability, without specific inquiry or analysis. In
contrast, withess Green testified that, based on his personal conversations with the
wholesale customers of the Kings Mountain Energy Center and the prospective customers
of the Facility, the wholesale customers are fully aware of other merchant facilities in the
region. Obviously, if such alternative facilities had adequate uncommitted capacity,
favorable economic pricing, and their electricity could be wheeled with reliable transmission
interconnection, these customers would not be interested in NTE’s proposed project.

Similarly, NC WARN'’s evidence as to the availability of battery storage as an
alternative is not substantial or persuasive.

Based on the evidence, the Commission concludes that NTE has made a sufficient
showing of need for its proposed 500-MW merchant electric generating plant in
Rockingham County. The Commission also concludes that the proposed Facility will likely
provide electric reliability benefits that further support the grant of the CPCN in this
proceeding. Therefore, the Commission finds and concludes that the public convenience
and necessity will be served by granting NTE a CPCN for construction of the proposed
combined cycle generating Facility, subject to the conditions set forth herein.

IT IS, THEREFORE, ORDERED as follows:

1. That a certificate of public convenience and necessity shall be, and is
hereby, issued to NTE Carolinas Il, LLC, for the construction of a 500-MW natural
gas-fueled combined cycle merchant plant generating facility, associated equipment, and
ancillary transmission facilities.

2. That Appendix A hereto shall constitute the certificate of public convenience
and necessity issued for the Facility.

3. That the certificate of public convenience and necessity is conditioned upon
the requirement that the Facility be constructed and operated in strict accordance with
applicable laws and regulations, including any local zoning and environmental permitting
requirements.
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4. That the certificate of public convenience and necessity does not and is not
intended to confer the power of eminent domain under North Carolina law for the
construction of the approximately 500-MW natural gas-fueled combined cycle generating
facility certified herein, and NTE and its successors shall abstain from attempting to
exercise eminent domain under North Carolina law in relation to the generating facility
authorized by this certificate.

5. That the certificate of public convenience and necessity is conditioned upon
a requirement that the certificate holder, including all future holders of the certificate,
obtain the approval of the Commission before selling, transferring, or assigning the
certificate and/or generating facility to an unaffiliated third-party, and that any other
planned sale, transfer, or assignment of the certificate and/or generating facility shall be
subject to Commission action as appropriate pursuant to Commission Rule R8-63(e)(4).

6. That the certificate of public convenience and necessity is subject to the
conditions set forth in Commission Rule R8-63(e) and (f) as stated in the express
language of the attached certificate.

ISSUED BY ORDER OF THE COMMISSION.

This the 19" day of January, 2017.

NORTH CAROLINA UTILITIES COMMISSION

'9?/44&1{&.1,({( .

Linnetta Threatt, Acting Deputy Clerk
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APPENDIX A

STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. EMP-92, SUB 0

NTE Carolinas I, LLC
24 Cathedral Place, Suite 300
St. Augustine, Florida 32084

is hereby issued this

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
PURSUANT TO G.S. 62-110.1

for construction of a 500-MW natural gas-fueled combined cycle
merchant plant generating facility to be commenced within three years
of this Certificate, consisting of one combustion turbine,
one heat recovery steam generator,
and one steam turbine generator and ancillary transmission facilities

located
in Rockingham County, North Carolina, between Highway 65 to
the east and New Lebanon Church Road to the west,

subject to the following conditions: (a) NTE Carolinas, I, LLC, will construct and operate
the generating facility in strict accordance with applicable laws and regulations,
including any local zoning and environmental permitting requirements; (b) NTE
Carolinas, I, LLC will not assert that the issuance of the certificate in any way
constitutes authority to exercise any power of eminent domain, and it will abstain from
attempting to exercise such power; (c) NTE Carolinas Il, LLC, will obtain approval of the
Commission before selling, transferring, or assigning the certificate and/or generating
facility; (d) this certificate is subject to Commission Rule R8-63 and all orders, rules,
regulations and conditions as are now or may hereafter be lawfully made by the
Commission.

ISSUED BY ORDER OF THE COMMISSION
This the 19" day of January, 2017.

NORTH CAROLINA UTILITIES COMMISSION

'fj/émm’zu,i{{( e

Linnetta Threatt, Acting Deputy Clerk



