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EXECUTIVE SUMMARY 

In August 2007, North Carolina enacted comprehensive energy legislation, 
Session Law 2007-397 (Senate Bill 3), which, among other things, established a 
Renewable Energy and Energy Efficiency Portfolio Standard (REPS), the first 
renewable energy portfolio standard in the Southeast. Under the REPS, all 
electric power suppliers in North Carolina must meet an increasing amount of 
their retail customers' energy needs by a combination of renewable energy 
resources (such as solar, wind, hydropower, geothermal and biomass) and 
reduced energy consumption. Pursuant to G.S. 62-133.8(j), the Commission is 
required to report no later than October 1 of each year to the Governor, the 
Environmental Review Commission, and the Joint Legislative Utility Review 
Committee on the activities taken by the Commission to implement, and by 
electric power suppliers to comply with, the REPS requirement. 

Commission Implementation 

As of September 30, 2008, the Commission had begun, and in many 
cases completed, consideration of each of the issues listed in G.S. 62-133.8(i). 
To date, the Commission has not identified, nor has it received from the public or 
the North Carolina Department of Environment and Natural Resources any 
comments regarding direct, secondary, and cumulative environmental impacts of 
the implementation of the REPS provision of Senate Bill 3. 

Rulemaking proceeding 

On August 23, 2007, immediately after Senate Bill 3 was signed into law, 
the Commission initiated a proceeding in Docket No. E-100, Sub 113 to adopt 
rules to implement the REPS and other provisions of the new law. On 
October 26, 2007, the Commission issued proposed rules for comment. After 
carefully considering the numerous comments received, the Commission issued 
an Order on February 29, 2008, adopting final rules implementing Senate Bill 3. 

Monitoring of compliance with REPS requirement 

Monitoring by the Commission of compliance with the REPS requirement 
of Senate Bill 3 will be accomplished through the annual filing by each electric 
power supplier of an REPS compliance plan and an REPS compliance report. 

Pursuant to Commission Rule R8-67(b), REPS compliance plans must be 
filed on or before September 1 of each year, beginning in 2008.1 In its REPS 
compliance plan, each electric power supplier is required to provide, for at least 

1 The Commission extended the deadline for filing 2008 REPS compliance plans until November 3, 
2008, for all electric power suppliers. 
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the current and following two calendar years, specific information regarding its 
plan for complying with the REPS requirement. Any electric power supplier 
required to file an integrated resource plan (IRP) with the Commission must file 
the REPS compliance plan as part of its annual IRP filing. 

Pursuant to Commission Rule R8-67(c), each electric power supplier is 
also required to annually file with the Commission, beginning in 2009, an REPS 
compliance report. While an REPS compliance plan is a forward-looking forecast 
of an electric power supplier's REPS requirement and its plan for meeting that 
requirement, an REPS compliance report is an annual look back at the RECs 
earned or purchased and energy savings actually realized during the prior 
calendar year and the electric power supplier's actual progress toward meeting 
its REPS requirement. The Commission will schedule a hearing to consider the 
REPS compliance report filed by each electric power supplier. For each electric 
public utility, the Commission will consider the REPS compliance report and 
determine the extent of compliance with the REPS requirement at the same time 
as it considers cost recovery pursuant to the REPS incremental cost rider 
authorized in G.S. 62-133.8(h). Each electric membership corporation (EMC) and 
municipally-owned electric utility, over which the Commission does not exercise 
ratemaking authority, is required to file its REPS compliance report on or before 
September 1 of each year. 

In establishing rules to implement Senate Bill 3, the Commission declined 
to adopt specific penalties or an alternative compliance payment (ACP) for 
noncompliance with the REPS requirement. Noting that the electric power 
suppliers are expected to comply with this statute as they would any other, the 
Commission stated that it will use its existing authority under Chapter 62, if 
necessary, to enforce compliance with the REPS requirement. 

Lastly, the Commission established a procedure to modify or delay the 
REPS requirement if it determines that it is in the public interest to do so. 
Commission Rule R8-67(c)(5) allows any interested party to petition for 
modification or delay of the REPS requirement; prohibits retroactive application 
of any modification or delay decision; requires an electric power supplier, if it is 
the petitioner, to demonstrate that it has made a reasonable effort to meet the 
relevant REPS requirement; and limits any modification or delay to only the 
electric power supplier or group of electric power suppliers for which a need has 
been demonstrated. 

Cosf recovery 

Commission Rule R8-67(e) establishes a procedure under which the 
Commission will consider approval of an REPS rider for each electric public utility 
to allow recovery of the incremental costs incurred to comply with the REPS 
requirement. The REPS rider operates in a manner similar to that employed in 
connection with the fuel charge adjustment rider authorized in G.S. 62-133.2 and 
is subject to an annual true-up. 



Renewable energy facilities 

Senate Bill 3 defines certain electric generating facilities as renewable 
energy facilities or new renewable energy facilities. Renewable energy certificates 
(RECs) associated with electric or thermal power generated at such facilities may 
be used by electric power suppliers to comply with the REPS requirement as 
provided in G.S. 62-133.8(b) and (c). The Commission adopted three rules specific 
to renewable energy facilities: application for a Certificate of Public Convenience 
and Necessity (CPCN), Rule R8-64; report of proposed construction, Rule R8-65, 
and registration, Rule R8-66. 

Most renewable energy facilities required to obtain a CPCN pursuant to 
G.S. 62-110.1(a) may file an application in accordance with Commission 
Rule R8-64. Upon the filing of an application, the Commission will issue an order 
requiring the applicant to publish notice of the application pursuant to G.S. 62-82. 
If no complaint is received and the Commission does not order a hearing upon its 
own initiative, the Commission will enter an order awarding the certificate. 
A renewable energy facility that is exempt from the CPCN requirement must file a 
report of proposed construction pursuant to G.S. 62-110.1(a) and Commission 
Rule R8-65.2 

To ensure that each renewable energy facility meets the particular 
requirements of Senate Bill 3, the Commission adopted Rule R8-66 that requires 
the facility to be registered with the Commission if the owner intends for RECs 
earned to be eligible for REPS compliance. Upon receipt of all required 
information, the Commission will promptly issue an order accepting the 
registration or setting the matter for hearing. Registration may be revoked for 
reasons enumerated in Rule R8-66(f), resulting in the invalidation for REPS 
compliance purposes of RECs earned by the facility after the date of revocation. 

The requirements for metering of renewable energy facilities are provided 
in Commission Rule R8-67(g). In general, in order to earn RECs for REPS 
compliance, the electric power generated by a renewable energy facility must be 
measured by an electric meter supplied by and read by an electric power 
supplier. Exceptions are provided in the Commission's rules for behind-the-meter 
generation up to one megawatt (MW) and for thermal energy. 

Pursuant to G.S. 62-133.8(i)(4), the Commission issued an Order on 
September 19, 2007, in Docket No. E-100, Sub 101 requesting comments on 
whether the Commission should adopt the federal small generator interconnection 
standard for use in North Carolina and, if so, with what modifications, if any. 
On June 9, 2008, the Commission adopted a revised generator interconnection 
standard applicable to all state-jurisdictional interconnections in North Carolina. 
The revised North Carolina interconnection standard is based largely upon the 

2 Two exemptions from the CPCN requirement are provided in G.S. 62-110.1(g): (1) self-generation, 
and (2) non-utility owned renewable generation up to 2 MW. 



federal small generator interconnection standard and provides a more 
streamlined interconnection process regardless of the size of the generator. On 
July 9, 2008, Duke Energy Carolinas, LLC (Duke), filed a motion for 
reconsideration regarding whether an external disconnect switch should be 
required for certified inverter-based generators up to 10 kilowatts (kW). On 
August 27, 2008, the Commission issued an order requesting comments on 
Duke's motion. Comments were filed by the parties on or before September 30, 
2008; reply comments are due to be filed on or before October 30, 2008. 

On June 9, 2008, the Commission issued an Order establishing a 
procedural schedule to "[cjonsider whether it is in the public interest to adopt rules 
for electric public utilities for net metering of renewable energy facilities with a 
generation capacity of one megawatt or less," as required by G.S. 62-133.8(i)(6). 
In its Order, the Commission stated that it would consider whether solar 
photovoltaic (PV), wind-powered, micro-hydro, or biomass-fueled electric 
generating facilities up to 1 MW or some smaller size should be allowed to net 
meter; whether to allow additional types of generating facilities to net meter; and 
whether to otherwise change the terms and conditions under which generating 
facilities currently are allowed to net meter. Direct testimony and exhibits were 
filed by the parties on or before August 29, 2008; rebuttal testimony and exhibits 
are due to be filed on or before October 24, 2008. A public hearing was held in 
Raleigh on September 30, 2008, to receive testimony from interested members 
of the public regarding the issues raised in the Commission's June 9, 2008 
Order; a second hearing is scheduled to be held in Charlotte on October 2, 2008. 

REC tracking 

In its February 29, 2008 Order, the Commission concluded that REPS 
compliance would be determined by tracking RECs associated with renewable 
energy and energy efficiency. The Commission further concluded that a "third-
party REC tracking system would be beneficial in assisting the Commission and 
stakeholders in tracking the creation, retirement and ownership of RECs for 
compliance with Senate Bill 3" and stated that "[t]he Commission will begin 
immediately to identify an appropriate REC tracking system for North Carolina." 

On September 4, 2008, the Commission issued an Order in Docket 
No. E-100, Sub 121 initiating a new proceeding to define the requirements for a 
third-party REC tracking system and to select an administrator. The Commission 
has established a stakeholder process to finalize a Requirements Document for 
the tracking system. An initial meeting of this stakeholder group was held on 
September 26, 2008. The Commission intends to issue a Request for Applications 
in late 2008 and to select an administrator during the first quarter of 2009. 

Electric Power Supplier Compliance 

Electric consumers in North Carolina are served by one of the following 
types of electric utilities: investor-owned utilities (lOUs), university-owned utilities, 



EMCs, and municipally-owned utilities. The Commission does not regulate the 
retail electric rates of EMCs or municipally-owned utilities, including cost recovery 
for REPS compliance. 

Electric public utilities 

There are three lOUs and two university-owned utilities operating in North 
Carolina subject to the jurisdiction of the Commission. The three lOUs are 
Carolina Power & Light Company, doing business as Progress Energy Carolinas, Inc. 
(Progress); Duke Energy Carolinas, LLC (Duke); and Virginia Electric and Power 
Company, doing business in North Carolina as Dominion North Carolina Power 
(Dominion). The two remaining electric utilities subject to the Commission's 
jurisdiction are university-owned: New River Light and Power, located in Boone, 
and Western Carolina University, located in Cullowhee. 

In its REPS compliance plan, Progress included the retail loads of several 
of its wholesale customers as allowed under G.S. 62-133.8(c)(2)(e). Progress 
indicated that its overall approach to REPS compliance is to meet the utility-
specific solar set-aside requirement, meet Progress's share of the poultry and 
swine statewide set-aside requirement, reduce load through effective energy 
efficiency measures, and meet the remainder of the REPS requirement with the 
most cost-effective, reliable renewable resources available. Progress stated that 
it does not currently own or operate new renewable energy facilities, but does 
own hydroelectric generating facilities that it believes are eligible under Senate 
Bill 3. Progress is also evaluating the use of alternative fuels at its existing 
generation facilities. Progress has adopted a competitive bidding process for the 
purchase of energy or RECs from renewable energy facilities through which 
market participants have an opportunity to propose projects on a continuous 
basis. Progress also intends to comply with a portion of the REPS requirement 
by implementing energy efficiency measures. Progress has several proposed 
demand-side management and energy efficiency programs pending review and 
approval by the Commission. On June 6, 2008, Progress filed an application in 
Docket No E-2, Sub 930 for approval of a REPS rider effective December 1, 
2008, which would result in an increase of $0.44 per month for Progress's 
residential customers, $2.23 per month for commercial customers, and $23.34 
per month for industrial customers. A hearing was held on the application on 
September 19, 2008. 

By Order issued August 27, 2008, in Docket No. E-100, Sub 118, the 
Commission granted Duke's request for an extension of time until November 3, 
2008, within which to file its 2008 IRP biennial report and REPS compliance plan. 
Duke has issued a request for proposals (RFP) and has entered into a number of 
contracts for renewable energy and RECs to meet its REPS requirement. Like 
Progress, Duke intends to utilize energy reductions through the implementation 
of energy efficiency measures to meet its REPS requirement. Duke filed an 
application in Docket No. E-7, Sub 831 in April 2007 for approval of several 
demand-side management and energy efficiency programs collectively referred 



to as Save-a-Watt. A hearing to consider Duke's Save-A-Watt proposal was held 
beginning on July 25, 2008. 

In its 2008 REPS compliance plan, Dominion stated that it is committed to 
meeting the REPS requirement by utilizing its existing supply-side resources, 
including 327 MW of existing hydroelectric generation, purchasing RECs, and 
considering alternative supply-side resources. Dominion will also begin 
implementing energy efficiency programs that will contribute toward meeting its 
REPS requirement. 

New River Light and Power filed a letter with the Commission stating that 
it is that it is considering a number of renewable energy and energy efficiency 
efforts, but noting that Senate Bill 3 may not have been intended to address a 
unique entity such as New River. Although New River is regulated as a public 
utility, it believes that it operates more like a municipality. 

EMCs and municipally-owned electric utilities 

There are 31 EMCs serving more than 968,000 customers in North 
Carolina, including 26 that are headquartered in the state. Twenty-five of the 
EMCs are members of North Carolina Electric Membership Corporation 
(NCEMC), a generation and transmission (G&T) services cooperative that 
provides wholesale power and other services to its members. In addition, there 
are 74 municipal and university-owned electric distribution systems serving over 
568,000 customers in North Carolina. Fifty-one of the North Carolina municipals 
are participants in one of two municipal power agencies, which provide wholesale 
power to their membership: North Carolina Eastern Municipal Power Agency 
(NCEMPA) and North Carolina Municipal Power Agency No. 1 (NCMPA1). The 
remaining members of Electricities buy their own electric power at wholesale. 

By Orders issued August 27, 2008, the Commission allowed 23 EMCs to 
file their REPS compliance plans on an aggregated basis through GreenCo 
Solutions, Inc. (GreenCo) and the 51 municipal members of the power agencies 
to file through NCEMPA and NCMPA1. 

The Commission has received 2008 REPS compliance plans filed by 
GreenCo on behalf of its 23 members and by the three non-participating EMCs: 
Rutherford Electric Membership Corporation (Rutherford EMC), Halifax Electric 
Membership Corporation (Halifax EMC), and EnergyUnited. GreenCo stated that 
existing energy efficiency initiatives and consumer education efforts, along with 
proposed new energy efficiency programs, are key components of its 2008 
REPS compliance plan. GreenCo stated that it is piloting several energy 
efficiency programs and is pursuing opportunities to purchase RECs from a wide 
range of renewable resources. Halifax EMC and EnergyUnited stated that they 
are taking appropriate steps to meet their REPS requirements; Rutherford EMC 
is relying on its wholesale supplier, Duke, for REPS compliance. 
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The Commission has also received letters from a number of municipally-
owned electric utilities, most of which intend to rely on their wholesale electric 
supplier for REPS compliance. The Town of Winterville stated that it is in the 
process of considering several energy efficiency programs and will publicize its 
interest in the development of alternative generation. 

Issues for Consideration 

With the first REPS compliance plans now being filed by electric power 
suppliers, several issues have arisen that will require Commission interpretation 
and that the Commission would like to highlight for your information and possible 
consideration. First, the Commission has issued an Order seeking comment on 
the proper interpretation of the REPS compliance requirements for years not 
unambiguously set out in G.S. 62-133.8(b), (c). (d), and (e). It is unclear what 
percentage and which year's North Carolina retail sales should be used to 
determine compliance with the REPS requirement for the years not specifically 
set out in those sections. Second, both Progress and Dominion, in their REPS 
compliance plans, have interpreted G.S. 62-133.8(b)(2)(b) to allow the use of 
electric generation at the utilities' existing hydroelectric facilities to meet the 
REPS requirement. It is unclear from reading G.S. 62-133.8 as a whole, 
however, that the General Assembly intended to allow electric public utilities to 
use their existing hydroelectric facilities to meet the REPS requirement. Third, 
G.S. 62-133.8(e) and (f) impose an obligation to purchase energy derived from 
swine and poultry waste on "electric power suppliers, in the aggregate," which is 
explicitly different from the solar set-aside requirement that each electric power 
supplier must meet individually. Although Progress indicated in its REPS 
compliance plan with regard to the poultry and swine waste set-asides that it is 
planning to meet only its pro-rata share of the aggregate requirement, the 
Commission expects the electric power suppliers to work together to collectively 
meet the aggregate obligation and comply with G.S. 62-133.8(e) and (f). Fourth, 
G.S. 62-133.8(b) and (c) impose an REPS requirement on electric public utilities, 
electric membership corporations, and municipalities. It is unclear whether the 
REPS requirement applies to (1) EMCs providing retail service to customers in 
North Carolina, but which are headquartered in neighboring states, and 
(2) university-owned electric utilities. Lastly, G.S. 62-133.8(b)(2)(e) and (c)(2)(d) 
allow electric power suppliers to meet their REPS requirement by purchasing 
RECs "derived from in-State or out-of-state (new) renewable energy facilities." 
Although some commenters in the Commission's rulemaking proceeding argued 
that electric power suppliers should be able to meet their REPS requirement by 
purchasing energy efficiency RECs, or RECs derived from energy reductions 
from customer implementation of energy efficiency measures, it does not appear 
that the General Assembly intended to create such a market for energy efficiency 
RECs. If the General Assembly intended a contrary result, it should consider 
amending the relevant statutory provisions to make its intent to that effect clear. 



BACKGROUND 

In August 2007, North Carolina enacted comprehensive energy legislation, 
Session Law 2007-397 (Senate Bill 3), which, among other things, established a 
Renewable Energy and Energy Efficiency Portfolio Standard (REPS), the first 
renewable portfolio standard in the Southeast. Under the REPS, ail electric power 
suppliers in North Carolina must meet an increasing amount of their retail 
customers' energy needs by a combination of renewable energy resources (such 
as solar, wind, hydropower, geothermal and biomass) and reduced energy 
consumption. Beginning in 2012 at 3% of retail electricity sales, the REPS 
requirement ultimately increases to 10% of retail sales beginning in 2018 for the 
State's electric membership corporations and municipally-owned electric providers 
and 12.5% of retail sales beginning in 2021 for the State's electric public utilities. 

In G.S. 62-133.8(j),3 adopted in Section 2(a) of Senate Bill 3, the General 
Assembly required the Commission to make the following annual report:4 

No later than October 1 of each year, the Commission shall submit 
a report on the activities taken by the Commission to implement, 
and by electric power suppliers to comply with, the requirements of 
this section to the Governor, the Environmental Review Commission, 
and the Joint Legislative Utility Review Committee. The report shall 
include any public comments received regarding direct, secondary, 
and cumulative environmental impacts of the implementation of the 
requirements of this section. In developing the report, the 
Commission shall consult with the Department of Environment and 
Natural Resources. 

The remaining sections of this report detail, as required by the General 
Assembly, the activities undertaken by the Commission since enactment to 
implement, and by the electric power suppliers to comply with, G.S. 62-133.8, the 
REPS provision of Senate Bill 3. 

3 Sections 2 and 4 of Senate Bill 3 added new sections to Article 7 of Chapter 62 of the General Statutes. 
Although the sections were identified in Senate Bill 3 as G.S. 62-133.7 and 133.8, they were codified at 
G.S. 62-133.8 and 133.9 to resolve a numbering conflict arising from the adoption of another piece of 
energy legislation by the 2007 General Assembly, and will be referenced as such in this report. 
4 G.S. 62-133.9(1) requires the Commission to separately submit every two years, beginning 
September 1, 2009, a summary of the proceedings under Section 4 of Senate Bill 3 to approve annual 
riders for electric public utilities to recover reasonable and prudent costs incurred for adoption and 
implementation of new demand-side management and new energy efficiency measures. In Docket 
No. E-100, Sub 113, the Commission adopted rules implementing both G.S. 62-133.8 (REPS) and 
62-133.9 (demand-side management/energy efficiency). This report, submitted pursuant to 
G.S. 62-133.8{j), will only discuss demand-side management/energy efficiency as it relates to REPS 
compliance and will defer discussion of the Commission's rules regarding approval of proposed utility 
demand-side management and energy efficiency programs, Rule R8-68, and cost recovery, Rule R8-69. 
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COMMISSION IMPLEMENTATION 

G.S. 62-133.8(i) requires the Commission to adopt rules to implement the 
REPS provision of Senate Bill 3. In developing such rules, the Commission is 
required to: 

(1) Provide for the monitoring of compliance with and 
enforcement of the requirements of this section. 

(2) Include a procedure to modify or delay the provisions of 
subsections (b), (c), (d), (e), and (f) of this section, in whole 
or in part, if the Commission determines that it is in the 
public interest to do so. The procedure adopted pursuant to 
this subdivision shall include a requirement that the electric 
power supplier demonstrate that it made a reasonable effort 
to meet the requirements set out in this section. 

(3) Ensure that energy credited toward compliance with the 
provisions of this section not be credited toward any other 
purpose, including another renewable energy portfolio 
standard or voluntary renewable energy purchase program 
in this State or any other state. 

(4) Establish standards for interconnection of renewable energy 
facilities and other nonutility-owned generation with a 
generation capacity of ten megawatts or less to an electric 
public utility's distribution system; provided, however, that 
the Commission shall adopt, if appropriate, federal 
interconnection standards. 

(5) Ensure that the owner and operator of each renewable 
energy facility that delivers electric power to an electric 
power supplier is in substantial compliance with all federal 
and state laws, regulations, and rules for the protection of 
the environment and conservation of natural resources. 

(6) Consider whether it is in the public interest to adopt rules for 
electric public utilities for net metering of renewable energy 
facilities with a generation capacity of one megawatt or less. 

(7) Develop procedures to track and account for renewable 
energy certificates (RECs), including ownership of RECs that 
are derived from a customer owned renewable energy 
facility as a result of any action by a customer of an electric 
power supplier that is independent of a program sponsored 
by the electric power supplier. 



As detailed below, as of September 30, 2008, the Commission had begun, 
and in many cases completed, rulemaking proceedings to consider each of the 
items set forth in G.S. 62-133.8(1). The Commission has not identified, nor has it 
received from the public or the North Carolina Department of Environment and 
Natural Resources, any comments regarding direct, secondary, and cumulative 
environmental impacts of the implementation of the REPS provision of Senate Bill 3. 

Rulemaking Proceeding 

On August 23, 2007, immediately after Senate Bill 3 was signed into law, 
the Commission initiated a proceeding in Docket No. E-100, Sub 113 to adopt 
rules to implement the REPS and other provisions of the new law. Notwithstanding 
a number of other pending proceedings involving many of the parties expected to 
be interested in this docket, the Commission established an expedited schedule in 
an attempt to have rules in place by January 1, 2008, the effective date of most of 
the relevant provisions of Senate Bill 3. 

The Commission invited interested persons to intervene and file proposed 
rules, rule revisions, or other comments to assist the Commission in drafting 
proposed rules to implement Senate Bill 3. Attached to its August 23, 2007 Order 
the Commission set forth a number of issues about which it was specifically 
interested in receiving comments. Comments were received from 24 persons, 
entities, or organizations. A complete list of the participants in this rulemaking 
proceeding is provided in Appendix 2.5 

On October 26, 2007, the Commission issued for comment proposed rules 
implementing Senate Bill 3. In addition, the Commission addressed four specific 
issues raised in the initial comments. First, the Commission declined to 
reconsider the expedited schedule and to convene stakeholder working groups to 
consider broad issues over a several-month period, stating that it is imperative 
that final rules be established as soon as possible to support the development of 
new renewable energy generation, demand-side management programs, and 
energy efficiency measures. The Commission noted that parties would have the 
right at any time to petition the Commission to change its rules, including any 
final rules adopted in this proceeding. Secondly, the Commission declined to 
include in the proposed rules a specific penalty mechanism for failing to meet the 
REPS requirement, as requested by several parties, stating that its existing 
enforcement authority, including its general authority to impose fines and 
penalties under G.S. 62-310, is sufficient to elicit compliance with the new REPS 
requirement. Thirdly, the Commission declined to include in the proposed rules a 
requirement that a REC tracking system be developed and utilized, stating that it 
believes that it has the ability to obtain the data necessary to determine 

5 The comments received by the Commission, as well as all other orders and filings in this rulemaking 
proceeding, are available on the Commission's Internet web site, http://www.ncuc.net (search for 
Docket No. E-100, Sub 113). 
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compliance with the REPS requirement without the necessity of an electronic 
tracking system. Lastly, the Commission specifically sought comment on whether 
the REPS and demand-side management/energy efficiency cost recovery riders 
for electric public utilities should operate prospectively with a true-up or provide 
recovery only for costs previously incurred. Additional comments were received 
from 29 persons, entities, or organizations: 

On February 29, 2008, the Commission issued an Order addressing 105 
issues identified in the comments and adopting final rules implementing Senate 
Bill 3. The substance of these rules as they relate to compliance with the REPS 
requirement is discussed further below. 

On September 4, 2008, the Commission issued an Order requesting 
comments on the proper interpretation of the REPS compliance requirements for 
years not unambiguously set out in G.S. 62-133.8(b), (c), (d), and (e). Since the 
proper interpretation of the relevant statutory language will affect all electric power 
suppliers, the Commission chose to address this issue on a generic basis in Docket 
No. E-100, Sub 113. Comments were filed by the parties on or before September 26, 
2008; reply comments are due to be filed on or before October 17, 2008. 

Monitoring of Compliance with REPS Requirement 

Monitoring of electric power supplier compliance with the REPS 
requirement of Senate Bill 3 will be accomplished through annual filings with the 
Commission. As discussed below, the rules adopted by the Commission require 
each electric power supplier to file an annual REPS compliance plan and REPS 
compliance report to demonstrate reasonable plans for and actual compliance 
with the REPS requirement. 

Compliance plan 

Pursuant to Commission Rule R8-67(b), on or before September 1 of each 
year, beginning in 2008, each electric power supplier is required to file with the 
Commission an REPS compliance plan. As part of this REPS compliance plan, 
each electric power supplier is required to provide, for at least the current and 
following two calendar years, specific information regarding its plan for complying 
with the REPS requirement of Senate Bill 3. The information required to be filed 
includes, for example, forecasted retail sales, RECs earned or purchased, 
energy efficiency measures implemented and projected impacts, avoided costs, 
incremental costs, and a comparison of projected costs to the annual cost caps. 

Any electric power supplier required to file with the Commission an 
integrated resource plan (IRP), a group that generally consists of investor-owned 
utilities (lOUs) and electric membership corporations (EMCs), is required to file 
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its REPS compliance plan as part of its annual IRP filing.6 These filings will allow 
the Commission and the public an opportunity to review each electric power 
supplier's growth forecast and its comprehensive plans for meeting customer 
needs via traditional power generation, power purchases, demand response, 
energy efficiency and renewable energy resources. For these electric power 
suppliers, the REPS compliance plan will be reviewed and approved as part of 
the IRP filing pursuant to Commission Rule R8-60. Approval of the REPS 
compliance plan as part of the IRP, however, does not constitute an approval of 
the recovery of costs associated with REPS compliance or a determination that 
the electric power supplier has complied with its REPS requirement. An REPS 
compliance plan filed by an electric power supplier not required to file an IRP, 
generally municipally-owned utilities, is filed with the Commission for information 
only and will not be specifically approved. 

By Orders issued on August 27, 2008, in Docket No. E-100, Subs 118 and 
119, the Commission extended the time for all electric power suppliers to file their 
initial (2008) REPS compliance plans until November 3, 2008. As of September 30, 
2008, the Commission had received REPS compliance plans from a number of 
electric power suppliers. Additional information regarding these filings is provided 
later in this report. 

Compliance report 

Pursuant to Commission Rule R8-67(c), each electric power supplier is 
required to annually file with the Commission, beginning in 2009, an REPS 
compliance report. While an REPS compliance plan is a forward-looking forecast 
of an electric power supplier's REPS requirement and its plan for meeting that 
requirement, an REPS compliance report is an annual look back at the RECs 
earned or purchased and energy savings actually realized during the prior 
calendar year and the electric power supplier's actual progress toward meeting 
its REPS requirement. Thus, as part of this annual REPS compliance report, 
each electric power supplier is required to provide specific information regarding 
its experience during the prior calendar year, including, for example, RECs 
actually earned or purchased, retail sales, avoided costs, compliance costs, 
status of compliance with its REPS requirement, and RECs to be carried forward 
to future REPS compliance years. An electric power supplier must file with its 
REPS compliance report any supporting documentation as well as the direct 

6 In its Order Granting Requests for Waiver of Commission Rules R8-60 and R8-67 and Motion for 
Extension issued on August 27, 2008, in Docket No. E-100, Sub 118, the Commission granted 
requests filed by North Carolina Electric Membership Corporation, Blue Ridge Electric Membership 
Corporation, French Broad Electric Membership Corporation, and Piedmont Electric Membership 
Corporation for a waiver of their obligations, arising under Commission Rules R8-60 and R8-67, to file 
their REPS compliance plans as part of their IRP, and that their REPS compliance plans instead be 
submitted by GreenCo Solutions, Inc. (GreenCo). The Commission also granted the request of 
GreenCo and its 23 member electric membership corporations for a waiver of each member's 
obligation to file an individual REPS compliance plan and to allow GreenCo to file a consolidated 
REPS compliance plan on behalf of its members. 
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testimony and exhibits of expert witnesses. The Commission will schedule a 
hearing to consider the REPS compliance report filed by each electric power 
supplier. 

For each electric public utility, the Commission will consider the REPS 
compliance report and determine the extent of compliance with the REPS 
requirement at the same time as it considers cost recovery pursuant to the REPS 
incremental cost rider authorized in G.S. 62-133.8(h). This hearing will be 
scheduled to begin as soon as practicable after the hearing in the utility's fuel 
charge adjustment proceeding. The fuel charge adjustment proceedings are held 
at different times of the year for each electric public utility, and each utility must 
file its REPS compliance report at least 30 days before it files the information 
required for its fuel charge adjustment proceeding. 

Each EMC and municipally-owned electric utility, over which the 
Commission does not exercise ratemaking authority, is required to file its REPS 
compliance report on or before September 1 of each year. The Commission will 
issue an order scheduling a hearing to consider the REPS compliance report 
filed by each EMC or municipally-owned electric utility, requiring public notice, 
and establishing deadlines for intervention and the filing of additional direct and 
rebuttal testimony and exhibits. 

Enforcement o f REPS requirement 

A number of commenters urged the Commission to adopt an alternative 
compliance payment (ACP) or other mechanism for enforcement of the REPS 
requirement. In its February 29, 2008 Order, the Commission affirmed its earlier 
decision regarding this issue and declined to adopt specific penalties or an ACP 
for noncompliance with the REPS requirement. Noting that the electric power 
suppliers are expected to comply with this statute as they would any other, the 
Commission stated that it will use its existing authority under Chapter 62, if 
necessary, to enforce compliance with the REPS requirement. 

Procedure to modi fy or delay REPS requirement 

In its Rule R8-67(c)(5), the Commission incorporated the language of 
G.S. 62-133.7(i)(2) authorizing modification or delay of the REPS requirement if 
the Commission determines that it is in the public interest to do so. In response 
to concerns expressed in the rulemaking comments, the rule adopted by the 
Commission in its February 29, 2008 Order allows any interested party to petition 
for modification or delay of the REPS requirement; prohibits retroactive application 
of any modification or delay decision; requires an electric power supplier, if it is 
the petitioner, to demonstrate that it has made a reasonable effort to meet the 
relevant REPS requirement; and limits any modification or delay to only the 
electric power supplier or group of electric power suppliers for which a need for 
modification has been demonstrated. 
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Cost Recovery for Electric Public Utilities 

As noted above, G.S. 62-133.8(h) authorizes the Commission to approve 
an annual rider for each electric public utility to allow the utility to recover the 
incremental costs incurred to comply with the REPS requirement. Commission 
Rule R8-67(e) establishes a procedure under which the Commission will 
consider approval of an REPS rider. 

The REPS rider operates similar to the fuel charge adjustment rider 
authorized in G.S. 62-133.2. Each electric public utility is required to file its 
request for an REPS rider at the same time as it files the information required in 
its annual fuel charge adjustment proceeding, which varies for each utility. The 
test periods for both the REPS rider and the fuel charge adjustment rider are the 
same for each utility, as are the deadlines for publication of notice, intervention, 
and filing of testimony and exhibits. A hearing on the REPS rider will be 
scheduled to begin as soon as practicable after the hearing held by the 
Commission for the purpose of determining the utility's fuel charge adjustment 
rider. The burden of proof as to whether the REPS costs were reasonable and 
prudently incurred shall be on the electric public utility. Like the fuel charge 
adjustment rider, the REPS rider is subject to an annual true-up, with the 
difference between reasonable and prudently incurred incremental costs and the 
revenues that were actually realized during the test period under the REPS rider 
then in effect reflected in an REPS experience modification factor (REPS EMF) 
rider. Pursuant to G.S. 62-130(e), any over-collection under the REPS rider shall 
be refunded to a utility's customers with interest through operation of the REPS 
EMF rider. 

Renewable Energy Facilities 

Senate Bill 3 defines certain electric generating facilities as renewable 
energy facilities or new renewable energy facilities. Renewable energy 
certificates (RECs) associated with electric or thermal power generated at such 
facilities may be used by electric power suppliers for compliance with the REPS 
requirement as provided in G.S. 62-133.8(b) and (c). As described below, the 
Commission, in its rulemaking proceeding, adopted three rules specific to 
renewable energy facilities: application for a Certificate of Public Convenience 
and Necessity (CPCN), Rule R8-64; report of proposed construction, Rule R8-65, 
and registration, Rule R8-66. 

Certificate o f Public Convenience and Necessity 

Pursuant to G.S. 62-110.1(a), no person, including any electric power 
supplier, may begin construction of an electric generating facility in North Carolina 
without first obtaining from the Commission a CPCN. Two exemptions from this 
certification requirement are provided in G.S. 62-110.1(g): (1) self-generation, and 
(2) non-utility owned renewable generation up to 2 MW. 
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Persons not exempt from the certification requirement of G.S. 62-110.1(a) 
must file a verified application for a CPCN pursuant to the Commission's rules. 
The rule applicable to most renewable energy facilities is Commission 
Rule R8-64.7 Generally, the owner of a proposed renewable energy facility must 
provide in its application information regarding the size, location, fuel source, 
cost, and in-service date of the facility; plans for the sale of any electricity 
generated; and a list of all federal and state licenses, permits and exemptions 
required for construction and operation of the generating facility and a statement 
of whether each has been obtained or applied for. Additional information must be 
filed by the owner of a facility larger than 5 MW that intends to enter into a 
contract for the sale of electricity for a term of five years or more. 

Upon the filing of an application for a CPCN, the Commission will issue an 
order requiring the applicant to publish notice of the application pursuant to 
G.S. 62-82. A copy of the application is provided to the Clearinghouse Coordinator 
of the Office of Policy and Planning of the Department of Administration for 
distribution to State agencies having an interest in the application. If a complaint is 
received within ten days after the last date of the publication of the notice, the 
Commission will schedule a public hearing to determine whether a certificate 
should be awarded. If no complaint is received within the time specified, the 
Commission may, upon its own initiative, order and schedule a hearing to 
determine whether a certificate should be awarded. In either case, the applicant 
will be required to publish notice of the hearing in the newspaper in which the 
notice of the application was published. If no complaint is received within the time 
specified and the Commission does not order a hearing upon its own initiative, the 
Commission will enter an order awarding the certificate. 

The holder of a certificate must submit annual progress reports until 
construction is complete. A certificate must be renewed if construction is not 
begun within five years after issuance. Lastly, a certificate is subject to revocation 
if any of the other federal or state licenses, permits or exemptions required for 
construction and operation of the generating facility is not obtained; that fact is 
brought to the attention of the Commission; and the Commission finds that as a 
result the public convenience and necessity no longer requires, or will require, 
construction of the facility. 

7 Specifically, Commission Rule R8-64 applies to applications for a CPCN filed by a "qualifying facility" 
(QF) under the Public Utility Regulatory Policies Act of 1978 (PURPA) or a "small power producer as 
defined in G.S. 62-3{27a). A small power producer under State law is a hydroelectric facility up to 
80 MW. A QF under PURPA is generally any non-utility owned renewable energy facility, including 
hydroelectric, up to 80 MW. Commission Rules R8-61 and R8-63 apply to other facilities filing an 
application for a CPCN, including facilities owned by an electric power supplier or non-utility owned 
facilities that do not qualify as a QF under PURPA. 
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Report o f p roposed construct ion 

G.S. 62-110.1(g) requires that any person exempt from the certification 
requirement must nevertheless "report ... the proposed construction of such a 
facility before beginning construction thereof." Commission Rule R8-65 provides 
the procedural requirements for filing a report of proposed construction. Although 
much of the same basic information is required to be filed with a report of 
proposed construction as with an application for a CPCN, there is no filing fee 
required with a report of proposed construction and no Commission approval is 
required. The filing will be docketed in the Commission's files, but no further 
action will be taken unless it appears that the facility may not qualify lor mn 
exemption and an application for a CPCN should have been filed instead. 

Registrat ion 

To ensure that each renewable energy facility from which electric power or 
RECs are used for REPS compliance meets the particular requirements of 
Senate Bill 3, the Commission adopted Rule R8-66 to require that the owner, 
including an electric power supplier, of each renewable energy facility register 
with the Commission if it intends for RECs it earns to be eligible for use by an 
electric power supplier for REPS compliance. This registration requirement 
applies to both in-State and out-of-state facilities. Each re-seller of RECs derived 
from a renewable energy facility, including an out-of-state facility, is required to 
ensure that the owner of the renewable energy facility registers with the 
Commission prior to the sale of the RECs by the re-seller to an electric power 
supplier to comply with the REPS requirement. 

In addition to providing information regarding its electric generation during 
the previous calendar year, the owner is required to certify the following in its 
registration statement and annually each year thereafter: 

• that it is in substantial compliance with all federal and state laws, 
regulations, and rules for the protection of the environment and 
conservation of natural resources. 

• that the facility satisfies the requirements of G.S. 62-133.8(a)(5) or 
(7) as a renewable energy facility or new renewable energy facility, 
that the facility will be operated as a renewable energy facility or 
new renewable energy facility, and, if the facility has been placed 
into service, the date when it was placed into service. 

• that any renewable energy certificates (whether or not bundled with 
electric power) sold to an electric power supplier to comply with 
G.S. 62-133.8 have not, and will not, be remarketed or otherwise 
resold for any other purpose, including another renewable energy 
portfolio standard or voluntary purchase of renewable energy 
certificates in North Carolina or any other state or country, and that 
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the electric power associated with the certificates will not be offered 
or sold with any representation that the power is bundled with 
renewable energy certificates. The owner shall also annually report 
whether it sold any renewable energy certificates (whether or not 
bundled with electric power) during the prior year and, if so, how 
many and to whom. 

• that it consents to the auditing of its books and records by the 
Public Staff insofar as those records relate to transactions with 
North Carolina electric power suppliers, and agrees to provide the 
Public Staff and the Commission access to its books and records, 
wherever they are located, and to the facility. 

Upon receipt of a registration statement, the Chief Clerk will assign a new 
docket or sub-docket number to the filing. No later than ten business days after a 
registration statement is filed with the Commission, the Public Staff shall, and any 
other interested persons may, file with the Commission and serve upon the 
registrant a recommendation regarding whether the registration statement is 
complete and identifying any deficiencies. If the Commission determines that the 
registration statement is not complete, the owner of the renewable energy facility 
will be required to file the missing information. Upon receipt of all required 
information, the Commission will promptly issue an order accepting the 
registration or setting the matter for hearing. 

Registration may be revoked for any of the following, resulting in the 
invalidation for REPS compliance of RECs subsequently earned by the facility: 

• falsification of or failure to disclose any required information in the 
registration statement or annual filing. 

• failure to remain in substantial compliance with all federal and state 
laws, regulations, and rules for the protection of the environment 
and conservation of natural resources. 

• remarketing or reselling any renewable energy certificate (whether 
or not bundled with electric power) after it has been sold to an 
electric power supplier or any other person for compliance with 
G.S. 62-133.8 or for any other purpose, including another renewable 
energy portfolio standard or voluntary purchase of renewable 
energy certificates in North Carolina or any other state or country, or 
offering or selling the electric power associated with the certificates 
with any representation that the power is bundled with renewable 
energy certificates. 

• failure to allow the Commission or the Public Staff access to its 
books and records necessary to audit REPS compliance. 
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As noted in the Commission's February 29, 2008 Order, a renewable 
energy facility is not required to be registered unless and until its RECs are to be 
used by an electric power supplier for REPS compliance. Therefore, a renewable 
energy facility may sell its RECs to an entity other than an electric power supplier 
without registering. However, if the purchasing entity subsequently sells the 
RECs to an electric power supplier for REPS compliance, the third party must 
ensure that the renewable energy facility is registered with the Commission. 
Ultimately, it is the electric power supplier's responsibility to make sure that alt of 
the renewable energy facilities upon which it relies for REPS compliance have 
registered with the Commission prior to filing its REPS compliance report. 

Metering 

The requirements for metering of renewable energy facilities are provided 
in Commission Rule R8-67(g). In general, in order to earn RECs for REPS 
compliance in North Carolina, the electric power generated by a renewable 
energy facility must be measured by an electric meter supplied by and read by an 
electric power supplier. Exceptions are provided in the Commission's rules for 
behind-the-meter generation up to 1 MW and thermal energy. In those cases 
where the electric meter is not supplied by and read by an electric power 
supplier, electric generation or thermal energy production data is subject to audit 
by the Commission, the Public Staff, or an electric power supplier. 

The electric power generated by a facility with a nameplate capacity of 
1 MW or less interconnected behind the utility meter at a customer's location may 
be measured accurately by an ANSI-certified electric meter not provided by an 
electric power supplier. The electric power generated by an inverter-based solar 
photovoltaic (PV) system with a nameplate capacity of 10 kW or less may be 
estimated using generally accepted analytical tools. 

Rule R8-67(g) also addresses how to measure the waste heat that is 
recovered for useful thermal applications in combined heat and power (CHP) 
systems and how to measure the thermal output of solar thermal facilities. For 
the purpose of earning RECs, the thermal energy produced by a CHP system or 
solar thermal energy facility includes only the thermal energy recovered and used 
for useful purposes other than electric power production. The useful thermal 
energy may be measured by meter, or if that is not practicable, by other industry-
accepted means that show what measurable amount of useful thermal energy 
the system or facility is designed and operated to produce and use. Renewable 
energy certificates shall be earned based on one megawatt-hour for every 
3,412,000 British thermal units of useful thermal energy produced. 
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/ntercon/iectfo/i 

Pursuant to G.S. 62-133.8(i)(4), the Commission issued an Order on 
September 19, 2007, in Docket No. E-100, Sub 101 requesting comments on 
whether the Commission should adopt the federal small generator 
interconnection standard for use in North Carolina and, if so, with what 
modifications, if any. The Commission received comments from seven entities in 
that proceeding. 

On June 4, 2004, Progress, Duke and Dominion jointly filed a proposed 
model small generator interconnection standard, application, and agreement to 
be applicable in North Carolina. Although consensus was not reached with 
regard to all issues, the proposed standard represented the result of a 
collaborative effort by representatives of the utilities, the North Carolina 
Sustainable Energy Association (NCSEA), and the North Carolina Solar Center. 
The model interconnection standard was proposed to apply to parallel 
interconnection of single-phase small generation systems rated at 20 kW or less 
for residential customers and 100 kW or less for non-residential customers. The 
proposal was intended to streamline the interconnection process and standardize 
the interconnection criteria for safety and reliability. By Orders dated March 22, 
2005, and July 6, 2005, the Commission addressed the remaining issues in 
dispute and approved a small generator interconnection standard for North 
Carolina. 

Having previously adopted an interconnection standard for larger 
generators, on May 12, 2005, the Federal Energy Regulatory Commission (FERC) 
issued Order No. 2006 adopting a federal small generator interconnection 
standard for generators up to 20 MW.8 The final rule required utilities to amend 
their open access transmission tariffs to include Small Generator Interconnection 
Procedures (SGIP) and a Small Generator Interconnection Agreement (SGIA). 
The SGIP contains the technical procedures a small generator and a utility must 
follow once the small generator requests interconnection. In addition to the default 
study process, which may be used by any small generator, the FERC standard 
provides two procedures that use technical screens to evaluate proposed 
interconnections: (1) the "Fast Track Process" for interconnecting certified 
generators no larger than 2 MW, and (2) the "10 kW Inverter Process" for 
interconnecting certified inverter-based generators no larger than 10 kW. 

On June 9, 2008, the Commission adopted a revised generator 
interconnection standard applicable to all state-jurisdictional interconnections in 
North Carolina. The revised North Carolina interconnection standard is based 
largely upon the federal small generator interconnection standard and provides a 
more streamlined interconnection process regardless of the size of the generator. 

8 Standardization of Small Generator Interconnection Agreements and Procedures, Order No. 2006, FERC 
Stats. & Regs. If 31.180, order on reh'g Order No. 2006-A, FERC Stats. & Regs. ^ 31,196 (2005), order on 
reh'o. Order No. 2006-B, FERC Stats. & Regs. U 31,221 (2006). 
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As approved in the Commission's June 9, 2008 Order, the revised North 
Carolina interconnection standard no longer requires an external disconnect 
switch (EDS) for certified inverter-based generators up to 10 kW, and left the 
decision whether to require an EDS for other generators to the individual utility's 
discretion. On July 9, 2008, Duke filed a motion for reconsideration on this issue. 
On August 27, 2008, the Commission issued an order requesting comments on 
Duke's motion. Comments were filed by the parties on or before September 30, 
2008; reply comments are due to be filed on or before October 30, 2008. 

Net meter ing 

On October 20, 2005, the Commission issued an Order Adopting Net 
Metering in Docket No. E-100, Sub 83 requiring electric public utilities to file 
tariffs or riders to allow net metering effective on or before January 1, 2006. On 
July 6, 2006, the Commission issued an Order On Reconsideration Modifying 
Net Metering Tariffs and Riders. 

As stated in the October 20, 2005 Order, "net metering" refers to a billing 
arrangement whereby a customer that owns and operates an electric generating 
facility is billed according to the difference over a billing period between the 
amount of energy the customer consumes and the amount of energy it 
generates. In its Orders, the Commission required utilities to offer net metering to 
a customer that owns and operates a solar photovoltaic (PV), wind-powered, 
micro-hydro, or biomass-fueled electric generating facility. The facility "may have 
a capacity of up to 20 kW for a residential customer-generator and 100 kW for a 
non-residential customer-generator and shall interconnect and operate in parallel 
with the utility's distribution system. Each utility was ordered to make net 
metering available to customer-generators on a first-come, first-served basis in 
conjunction with its approved small generator interconnection standard up to an 
aggregate limit of 0.2% of the utility's North Carolina jurisdictional retail peak load 
for the previous year. The Commission's Orders specified that net metering 
customers must be on a time-of-use demand rate schedule and that the utility 
may not charge the customer-generator any standby, capacity, metering or other 
fees or charges other than those approved for all customers under the applicable 
time-of-use demand rate schedule. The kilowatt-hour credit, if any, shall be 
applied to the following monthly billing period, but shall be reset to zero at the 
beginning of each summer billing season. Any RECs associated with this excess 
generation shall also be granted to the utility when the excess generation credit 
balance is zeroed out. 

On June 9, 2008, the Commission issued an Order establishing a 
procedural schedule to "[cjonsider whether it is in the public interest to adopt rules 
for electric public utilities for net metering of renewable energy facilities with a 
generation capacity of one megawatt or less," as required by G.S. 62-133.8{i)(6). 
In its Order, the Commission noted that the central issue in deciding whether to 
expand net metering to larger generators is that of cross-subsidization from 
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non-participating customers to customer-generators. While requiring the utilities to 
allow net metering under its earlier Orders, the Commission limited both the size 
of individual generators and the total generation eligible for net metering. 
Nevertheless, the Commission, in its Order, stated that it would consider whether 
solar PV, wind-powered, micro-hydro, or biomass-fueled electric generating 
facilities up to one megawatt or some smaller size should be allowed to net 
meter; whether to allow additional types of generating facilities to net meter; and 
whether to otherwise change the terms and conditions under which generating 
facilities currently are allowed to net meter. Direct testimony and exhibit's were 
filed by the parties on or before August 29, 2008; rebuttal testimony and exhibits 
are due to be filed on or before October 24, 2008. A public hearing was held in 
Raleigh on September 30, 2008, to receive testimony from the public regarding 
the issues raised in the Commission's June 9, 2008 Order; a second hearing is 
scheduled to be held in Charlotte on October 2, 2008. 

REC Tracking 

In its February 29, 2008 Order, the Commission concluded that REPS 
compliance would be determined by tracking RECs associated with renewable 
energy and energy efficiency. The Commission further concluded, contrary to 
statements in its October 26, 2007 Order, that a "third-party REC tracking system 
would be beneficial in assisting the Commission and stakeholders in tracking the 
creation, retirement and ownership of RECs for compliance with Senate Bill 3" 
and stated that "[t]he Commission will begin immediately to identify an 
appropriate REC tracking system for North Carolina." 

On September 4, 2008, the Commission issued an Order in Docket 
No. E-100, Sub 121 initiating a new proceeding to define the requirements for a 
third-party REC tracking system and to select an administrator. The Commission 
has established a stakeholder process to finalize a Requirements Document for 
the tracking system. An initial meeting of this stakeholder group was held on 
September 26, 2008. The Commission intends to issue a Request for 
Applications (RFA) in late 2008 and select an administrator during the first 
quarter of 2009. 
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ELECTRIC POWER SUPPLIER COMPLIANCE 

Electric consumers in North Carolina are served by one of the following 
types of electric utilities: investor-owned utilities (lOUs), university-owned utilities, 
electric membership corporations (EMCs), and municipally-owned utilities. The 
Commission does not regulate the retail electric rates of EMCs or municipally-
owned utilities, including cost recovery for REPS compliance. 

An electric power supplier is defined in Senate Bill 3, G.S. 62-133.8(aX3), 
as "a public utility, an electric membership corporation, or a municipality that sells 
electric power to retail electric power customers in the State." Described below 
are the REPS requirements for the various electric power suppliers and, to the 
extent known by the Commission, the efforts of each toward REPS compliance. 

Electric Public Utilities 

There are three lOUs and two university-owned utilities operating in North 
Carolina subject to the jurisdiction of the Commission. The three lOUs are 
Carolina Power & Light Company, doing business as Progress Energy Carolinas, Inc. 
(Progress), whose corporate office is in Raleigh; Duke Energy Carolinas, LLC 
(Duke), whose corporate office is in Charlotte; and Virginia Electric and Power 
Company, whose corporate office is in Richmond, Virginia, and which does 
business in North Carolina under the name Dominion North Carolina Power 
(Dominion). Duke serves over 1,730,000 customers located in North Carolina, 
and Progress more than 1,250,000. Each also has customers in South Carolina. 
Dominion serves over 118,000 customers in North Carolina. The main portion of 
Dominion's corporate operations, however, is in Virginia, where it does business 
under the name of Dominion Virginia Power. The two remaining electric utilities 
subject to the Commission's jurisdiction are university-owned: New River Light 
and Power, located in Boone, and Western Carolina University, located in 
Cullowhee. 

REPS requirement 

G.S. 62-133.8(b) provides that each electric public utility in the State shall 
be subject to an REPS according to the following schedule: 

Calendar Year REPS Requirement 
2012 3% of 2011 North Carolina retail sales 
2015 6% of 2014 North Carolina retail sales 
2018 10% of 2017 North Carolina retail sales 
2021 and thereafter 12.5% of 2020 North Carolina retail sales 
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An electric public utility may meet the REPS requirement by any one or more of 
the following: 

• Generate electric power at a new renewable energy facility. 

• Use a renewable energy resource to generate electric power at a 
generating facility other than the generation of electric power from 
waste heat derived from the combustion of fossil fuel. 

• Reduce energy consumption through the implementation of an 
energy efficiency measure; provided, however, an electric public 
utility subject to the provisions of this subsection may meet up to 
twenty-five percent (25%) of the requirements of this section 
through savings due to implementation of energy efficiency 
measures. Beginning in calendar year 2021 and each year 
thereafter, an electric public utility may meet up to forty percent 
(40%) of the requirements of this section through savings due to 
implementation of energy efficiency measures. 

• Purchase electric power from a new renewable energy facility. 
Electric power purchased from a new renewable energy facility 
located outside the geographic boundaries of the State shall meet 
the requirements of this section if the electric power is delivered to 
a public utility that provides electric power to retail electric 
customers in the State; provided, however, the electric public utility 
shall not sell the renewable energy certificates created pursuant to 
this paragraph to another electric public utility. 

• Purchase renewable energy certificates derived from in-State or 
out-of-state new renewable energy facilities. Certificates derived 
from out-of-state new renewable energy facilities shall not be used 
to meet more than twenty-five percent (25%) of the requirements of 
this section, provided that this limitation shall not apply to Dominion. 

• Use electric power that is supplied by a new renewable energy 
facility or saved due to the implementation of an energy efficiency 
measure that exceeds the requirements of this section for any 
calendar year as a credit towards the requirements of this section in 
the following calendar year or sell the associated renewable energy 
certificates. 

Progress Energy Carolinas 

On September 2, 2008, Progress filed its 2008 IRP biennial report and 
REPS compliance plan in Docket No. E-100, Sub 118. In its REPS compliance 
plan, Progress included the retail loads of several of its wholesale customers as 
allowed under G.S. 62-133.8(c)(2)(e). 
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Progress indicated that its overall approach to REPS compliance is to 
meet the utility-specific solar set-aside requirement, meet Progress's share of the 
poultry and swine statewide set-aside requirement, reduce load through effective 
energy efficiency measures, and meet the remainder of the REPS requirement 
with the most cost-effective, reliable renewable resources available. Progress 
stated that it does not currently own or operate new renewable energy facilities, 
but does own hydroelectric generating facilities that it believes are eligible under 
Senate Bill 3. Progress is also evaluating the use of alternative fuels at its 
existing generation facilities. 

Progress has adopted a competitive bidding process for the purchase of 
energy or RECs from renewable energy facilities whereby market participants 
have an opportunity to propose projects on a continuous basis. Through June 30, 
2008, Progress received close to 50 bids from solar, hydro, biomass, wind, and 
landfill methane generators. As a result, Progress has so far executed six 
contracts. Progress has not purchased any out-of-state RECs at this time, but 
anticipates future purchases subject to the 25% cap. Progress has also entered 
into an agreement with a group of EMCs to jointly pursue swine waste-to-energy 
projects in eastern North Carolina. 

Progress also intends to comply with a portion of the REPS requirement 
by implementing energy efficiency measures. Progress has several proposed 
demand-side management and energy efficiency programs pending review and 
approval by the Commission. 

On June 6, 2008, Progress filed an application in Docket No E-2, Sub 930 
for approval of a REPS rider effective December 1, 2008. Through this rider, 
Progress would recover its projected incremental costs of REPS compliance 
during the rate recovery period and its actual incremental costs incurred through 
July 31, 2008. The proposed rider would result in an increase of $0.44 per month 
for Progress's residential customers, $2.23 per month for commercial customers, 
and $23.34 per month for industrial customers. A hearing was held on the 
application on September 19, 2008. 

Duke Energy Carolinas 

By Order issued on August 27, 2008, in Docket No. E-100, Sub 118, the 
Commission granted Duke's request for an extension of time until Novembers, 
2008, within which to file its 2008 IRP biennial report and REPS compliance plan. 

Duke has issued a request for proposals (RFP) and has entered into a 
number of contracts for renewable energy and RECs to meet its REPS 
requirement. For example, on May 21, 2008, Duke announced that it will 
purchase the entire electric output of an 18 MW solar PV facility to be 
constructed in Davidson County, North Carolina. Duke has also filed an 
application in Docket No. E-7, Sub 856 for a CPCN to install up to 20 MW of 
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solar PV throughout its North Carolina service territory. A hearing to consider this 
application has been scheduled to begin October 23, 2008. 

Like Progress, Duke intends to utilize energy reductions through the 
implementation of energy efficiency measures to meet its REPS requirement. 
Duke filed an application in Docket No. E-7. Sub 831 in April 2007 for approval of 
several demand-side management and energy efficiency programs collectively 
referred to as Save-a-Watt. A hearing to consider Duke's Save-A-Watt proposal 
was held beginning on July 25, 2008. 

Dominion North Carolina Power 

On August 29, 2008, Dominion filed its 2008'IRP biennial report and 
REPS compliance plan in Docket No. E-100, Sub 118. Dominion stated that 
renewable energy is an important part of its plan to meet its customers' growing 
need for electricity. Dominion stated that it is committed to meeting the REPS 
requirement by utilizing its existing supply-side resources, including 327 MW of 
existing hydroelectric generation, purchasing RECs, and considering alternative 
supply-side resources. Dominion will also begin implementing energy efficiency 
programs that will contribute toward meeting its REPS requirement. In the near 
term, Dominion intends to procure solar RECs to meet the solar set-aside 
through existing environmental brokers. Dominion does not intend to seek a 
REPS rider until 2010 when its rate moratorium established in Docket No. E-22, 
Sub 412 expires. At that time Dominion also plans to request approval for 
changes in its rates in order to send more appropriate pricing signals to its retail 
customers. 

New River L ight and Power 

On August 28, 2008, New River Light and Power filed a letter in Docket 
No. E-100, Sub 119 stating that it is committed to promoting the development of 
renewable energy and energy efficiency, but noting that Senate Bill 3 may not 
have been intended to address a unique entity such as New River. Although New 
River is regulated as a public utility, it believes that it operates more like a 
municipality. If New River were treated as a municipality, it could comply with the 
REPS requirement by purchasing all or part of hits electric power through a 
wholesale supplier. New River further stated that it is considering a number of 
renewable energy and energy efficiency efforts, including Guaranteed Energy 
Performance Contracting with Appalachian State University (ASU), the ASU 
Student Renewable Energy Initiative, energy auditing services, compact 
fluorescent lighting for its customers, and other customer energy efficiency 
education programs and energy efficiency kits. 
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EMCs and Municipally-Owned Electric Utilities 

There are 31 EMCs serving more than 968,000 customers in North 
Carolina, including 26 that are headquartered in the state. Twenty-five of the EMCs 
are members of North Carolina Electric Membership Corporation (NCEMC), a 
generation and transmission (G&T) services cooperative that provides wholesale 
power and other services to its members. 

In addition, there are 74 municipal and university-owned electric 
distribution systems serving over 568,000 customers in North Carolina. These 
systems are members of Electricities of North Carolina, Inc. (Electricities), an 
umbrella service organization. Electricities is a non-profit organization that 
provides many of the technical, administrative, and management services 
required by its municipally-owned electric utility members in North Carolina, 
South Carolina, and Virginia. New River Light and Power and Western Carolina 
University, North Carolina's two smallest regulated utilities, are members of 
Electricities. Electricities is a service organization for its members, not a power 
supplier. Fifty-one of the North Carolina municipals are participants in one of two 
municipal power agencies, which provide wholesale power to their membership: 
North Carolina Eastern Municipal Power Agency (NCEMPA) and North Carolina 
Municipal Power Agency No. 1 (NCMPA1). The remaining members of 
Electricities buy their own electric power at wholesale. 

REPS requirement 

G.S. 62-133.8(c) provides that each EMC or municipality that sells electric 
power to retail electric power customers in the State shall be subject to an REPS 
according to the following schedule: 

Calendar Year REPS Requirement 
2012 3% of 2011 North Carolina retail sales 
2015 6% of 2014 North Carolina retail sales 
2018 and thereafter 10% of 2017 North Carolina retail sales 

Compliance with the REPS requirement is slightly different for an EMC or 
municipality than for an electric public utility. An EMC or municipality may meet 
the REPS requirement by any one or more of the following: 

• Generate electric power at a new renewable energy facility. 

• Reduce energy consumption through the implementation of 
demand-side management or energy efficiency measures. 

• Purchase electric power from a renewable energy facility or a 
hydroelectric power facility, provided that no more than thirty 
percent (30%) of the requirements of this section may be met with 
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hydroelectric power, including allocations made by the Southeastern 
Power Administration. 

Purchase renewable energy certificates derived from in-State or 
out-of-state renewable energy facilities. An electric power supplier 
subject to the requirements of this subsection may use certificates 
derived from out-of-state renewable energy facilities to meet no 
more than twenty-five percent (25%) of the requirements of this 
section. 

Acquire all or part of its electric power through a wholesale 
purchase power agreement with a wholesale supplier of electric 
power whose portfolio of supply and demand options meet the 
requirements of this section. 

Use electric power that is supplied by a new renewable energy 
facility or saved due to the implementation of demand-side 
management or energy efficiency measures that exceeds the 
requirements of this section for any calendar year as a credit 
towards the requirements of this section in the following calendar 
year or sell the associated renewable energy certificates. 

EMCs 

In its Order Granting Requests for Waiver of Commission Rules R8-60 
and R8-67 and Motion for Extension issued on August 27, 2008, in Docket 
No. E-100, Sub 118, the Commission granted requests filed by NCEMC, Blue 
Ridge Electric Membership Corporation, French Broad Electric Membership 
Corporation, and Piedmont Electric Membership Corporation for a waiver of their 
obligations, arising under Commission Rules R8-60 and R8-67, to file their REPS 
compliance plans as part of their IRP, and that their REPS compliance plans 
instead be submitted by GreenCo Solutions, Inc. (GreenCo). The Commission 
also granted the request of GreenCo and its 23 member electric membership 
corporations for a waiver of each member's obligation to file an individual REPS 
compliance plan and to allow GreenCo to file a consolidated REPS compliance 
plan on behalf of its members 

On September 12, 2008. GreenCo filed in Docket No. E-100, Sub 118 its 
2008 REPS compliance plan on behalf of its 23 members. The remaining North 
Carolina EMCs, Rutherford Electric Membership Corporation (Rutherford EMC), 
Halifax Electric Membership Corporation (Halifax EMC), and EnergyUnited filed 
their 2008 REPS compliance plans on August 27, 2008, August 28, 2008, and 
August 29, 2008, respectively. None of the five EMCs serving retail customers in 
North Carolina headquartered in neighboring states have yet filed REPS 
compliance plans. 

GreenCo stated that existing energy efficiency initiatives and consumer 
education efforts, along with proposed new energy efficiency programs, are key 
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components of its 2008 REPS compliance plan. GreenCo engaged GDS 
Associates, Inc., to evaluate the potential for energy efficiency measures and has 
selected eight programs for implementation by its members. Pilot tests will allow 
GreenCo to design and implement effective marketing plans. GreenCo stated 
that it is pursuing opportunities to purchase RECs from a wide range of in-State 
renewable resources, such as solar, swine waste, poultry waste, and 
hydroelectric, as well as considering the purchase of RECs from out-of-state 
renewable projects. In October 2007, NCEMC issued a request for proposals for 
renewable energy, and GreenCo members are evaluating a number of 
proposals. For example, GreenCo stated that it has signed a memorandum of 
understanding on the purchase of RECs from a proposed solar facility in North 
Carolina that will meet the 2010 solar set-aside REPS requirement of its 
members. GreenCo believes that, with the current and planned portfolio of 
energy efficiency programs, new renewable energy facilities, and hydroelectric 
resources, its members are well positioned to meet their REPS requirement while 
remaining under the cost cap established in Senate Bill 3. 

Rutherford EMC stated that it intends to rely on its wholesale supplier, 
Duke, for REPS compliance. Halifax EMC stated that it plans to meet its REPS 
requirement through Southeastern Power Administration (SEPA) hydroelectric 
power, NCEMC-sponsored renewable energy projects, and energy efficiency. 
Halifax EMC serves the Town of Enfield and will include Enfield's REPS 
requirement in its plans. EnergyUnited stated that it has taken the following steps 
to comply with its REPS requirement beyond its SEPA allocation; contracted with 
a landfill methane generator; solicited proposals for up to 3 MW solar generation; 
exploring other opportunities for renewable generation and/or RECs; and 
studying several energy efficiency programs for implementation. 

Municipal ly-owned electric util it ies 

In its Order Granting Request for Waiver of Commission Rule R8-67 and 
for Extension of Time to File 2008 REPS Compliance Plans issued on August 27, 
2008, in Docket No. E-100, Sub 119, the Commission granted requests filed by 
NCEMPA and NCMPA1, on behalf of their members, for a waiver of their 
members' obligations, arising under Commission Rule R8-67, to file individual 
REPS compliance plans, and that their REPS compliance plans instead be 
submitted by NCEMPA and NCMPA1. The Commission also granted an 
extension of time until November 3, 2008, for all electric power suppliers to file 
2008 REPS compliance plans. 

As of September 30, 2008, the Commission had received and filed in 
Docket No. E-100, Sub 119 REPS compliance plans from the Towns of Black 
Creek, Dallas, Enfield, Forest City, Highlands, Lucama, Sharpsburg, 
Stantonsburg, Waynesville, and Winterville and the Cities of Concord and Kings 
Mountain. Black Creek, Lucama, Stantonsburg, and Waynesville stated that 
Progress, as their wholesale provider, had agreed to meet their REPS 
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requirements. Dallas, Concord, Forest City, Highlands, and Kings Mountain 
stated that Duke had agreed to meet their REPS requirements. Enfield indicated 
that Halifax EMC had agreed to meet its REPS requirement. Winterville, which is 
also a wholesale customer of Progress, stated that it is in the process of 
considering several energy efficiency programs and will publicize its interest in 
the development of alternative generation. 
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ISSUES FOR CONSIDERATION 

Although the first REPS compliance year is not until 2012 (2010 for the solar 
set-aside), the Commission moved quickly to adopt rules to implement Senate Bill 3. 
With the first REPS compliance plans now being filed by electric power suppliers, 
several issues have arisen that will require Commission interpretation and that the 
Commission would like to highlight for your information and possible consideration. 

REPS Requirement in Each Year 

On September 4, 2008, the Commission issued an Order Requesting 
Comments on the proper interpretation of the REPS compliance requirements for 
years not unambiguously set out in G.S. 62-133.8(b), (c), (d), and (e). Senate 
Bill 3, as initially introduced, imposed an increasing REPS requirement on 
electric powers suppliers each year based on the retail electric sales during the 
previous calendar year. As enacted, G.S. 62-133.8(b) and (c) impose an REPS 
requirement on electric public utilities- in 2012, 2015, 2018, and 2021 and 
thereafter, and on electric membership corporations and municipalities in 2012, 
2015, and 2018 and thereafter. It is unclear what percentage and which year's 
North Carolina retail sales should be used to determine compliance with the 
REPS requirement for the years not specifically set out in those sections, in 
addition, G.S. 62-133.8(d) and (e) establish set-asides for solar and swine waste. 
It is unclear what percentage and which year's North Carolina retail sales should 
be used to determine compliance with those sections. Comments were filed by 
the parties on or before September 26, 2008; reply comments are due to be filed 
on or before October 17, 2008. 

Use of Existing Hydroelectric Generation by Electric Public Utilities 

G.S. 62-133.8(b)(2)(b) provides that an electric public utility may meet the 
REPS requirement by using "a renewable energy resource to generate electric 
power at a generating facility other than the generation of electric power from 
waste heat derived from the combustion of fossil fuel." This provision allows 
electric public utilities to co-fire biomass at their existing generating facilities. 
However, both Progress and Dominion, in their REPS compliance plans, have 
interpreted this provision to allow the use of electric generation at the utilities' 
existing hydroelectric facilities to meet the REPS requirement. As Progress 
stated, "The energy production from these units contributes to the REPS 
requirements at no incremental cost to ratepayers." G.S. 62-133.8(c)(2)(c) 
explicitly allows EMCs and municipally-owned utilities to use hydroelectric power 
to meet their REPS requirements. Non-utility hydroelectric power is specifically 
limited to facilities of 10 MW or less. It is unclear from reading G.S. 62-133.8 as a 
whole whether the General Assembly intended to allow electric public utilities to 
use their existing hydroelectric facilities to meet the REPS requirement. 
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Aggregate Requirements for Swine and Poultry Waste Resources 

G.S. 62-133.8(e) and (f) impose an obligation to purchase energy derived 
from swine and poultry waste on "electric power suppliers, in the aggregate." The 
requirement to meet these set-asides is explicitly different from the solar set-
aside, G.S. 62-133.8(d), which imposes an obligation on each electric power 
supplier individually. Rather, for swine and poultry waste, the electric power 
suppliers collectively must meet the stated percentage or megawatt-hour 
obligation. In its REPS compliance plan, Progress indicated that it is planning to 
meet the utility-specific solar set-aside requirement, but only its pro-rata share of 
the poultry and swine waste statewide set-aside requirement. Dominion and the 
EMCs acknowledge the statutory obligation to purchase energy or RECs derived 
from swine and poultry waste, but do not address specific plans to meet these 
set-asides. It appears, with the obligation stated "in the aggregate," that no 
electric power supplier has an individual obligation. The Commission expects the 
electric power suppliers to work together to collectively meet the aggregate 
obligation and comply with G.S. 62-133.8(e) and (f). 

Entities Subject to REPS Requirement 

G.S. 62-133.8(b) and (c) impose an REPS requirement on electric public 
utilities, electric membership corporations, and municipalities. An issue has 
arisen, however, as to whether the REPS requirement applies to (1) EMCs 
providing retail service to customers in North Carolina, but which are 
headquartered in neighboring states, and (2) university-owned electric utilities. 
Senate Bill 3, as initially introduced, imposed an REPS requirement on each 
electric power supplier, which included "a public utility, an electric membership 
corporation, or a municipality that sells electric power to retail electric power 
customers in the State." As enacted, Senate Bill 3 retained the definition of 
electric power supplier, but does not impose an REPS requirement on an electric 
power supplier. Clarification of the statute may be necessary if the General 
Assembly intended to impose an REPS requirement on every entity selling 
electricity to retail customers in this State. 

Non-Utility RECs for Energy Efficiency 

A renewable energy certificate is defined by G.S. 62-133.8(a)(6) as 

a tradable instrument that is equal to one megawatt hour of electricity 
or equivalent energy supplied by a renewable energy facility, new 
renewable energy facility, or reduced by implementation of an 
energy efficiency measure that is used to track and verify compliance 
with the requirements of this section as determined by the 
Commission. 
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G.S. 62-133.8(b)(2)(e) and (c)(2)(d) allow electric power suppliers to meet their 
REPS requirement by purchasing RECs "derived from in-State or out-of-state 
(new) renewable energy facilities." Some commenters in the Commission's 
rulemaking proceeding argued that electric power suppliers should be able to 
meet their REPS requirement by purchasing energy efficiency RECs, or RECs 
derived from energy reductions from customer implementation of energy 
efficiency measures. For example, if a school system builds a new school that 
uses less energy than an average school building or a school building built solely 
to comply with the building code, it should earn RECs based on the reduced 
energy usage that could be purchased by an electric power supplier for REPS 
compliance. It does not appear, however, by limiting REC purchases to those 
derived from renewable energy facilities, that the General Assembly intended to 
create a market for energy efficiency RECs. If the General Assembly intended to 
provide for the creation of such a market, it might consider reviewing the relevant 
statutory language. 
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APPENDIX 1 

Rule R8-64. APPLICATION FOR CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY BY QUALIFYING COGENERATOR OR SMALL POWER PRODUCER; 
PROGRESS REPORTS. 

(a) Scope of Rule. 

(1) This rule applies to applications for a certificate of public 
convenience and necessity pursuant to G.S. 62-110.1(a) filed by any person 
seeking the benefits of 16 U.S.C. 824a-3 or G.S. 62-156 as a qualifying 
cogenerator or a qualifying small power producer as defined in 16 U.S.C. 796(17) 
and (18) or as a small power producer as defined in G.S. 62-3(27a), except 
persons exempt from certification by the provisions of G.S. 62-110.1(g). 

(2) For purposes of this rule, the term "person" shall include a 
municipality as defined in Rules R7-2(c) and R10-2(0), including a county of the 
State. 

(3) The construction of a facility for the generation of electricity shall 
include not only the building of a new building, structure or generator, but also the 
renovation or reworking of an existing building, structure or generator in order to 
enable it to operate as a generating facility. 

(4) This rule shall apply to any person within its scope who begins 
construction of an electric generating facility without first obtaining a certificate of 
public convenience and necessity. In such circumstances, the application shall 
include an explanation for the applicant's beginning of construction before the 
obtaining of the certificate. 

(b) The Application. 

(1) The application shall be accompanied by maps, plans, and 
specifications setting forth such details and dimensions as the Commission 
requires. It shall contain, among other things, the following information, either 
embodied in the application or attached thereto as exhibits: 

(i) The full and correct name, business address and business 
telephone number of the applicant; 

(ii) A statement of whether the applicant is an individual, a 
partnership, or a corporation and, if a partnership, the name and business 
address of each general partner and, if a corporation, the state and date of 
incorporation and the name and business address of an individual duly 
authorized to act as corporate agent for the purpose of the application 
and, if a foreign corporation, whether domesticated in North Carolina; 

(iii) The nature of the generating facility, including the type and 
source of its power or fuel; 

(iv) The location of the generating facility set forth in terms of 
local highways, streets, rivers, streams, or other generally known local 
landmarks together with a map, such as a county road map, with the 
location indicated on the map; 

(v) The ownership of the site and, if the owner is other than the 
applicant, the applicant's interest in the site; 



(vi) A description of the buildings, structures and equipment 
comprising the generating facility and the manner of its operation; 

(vii) The projected maximum dependable capacity of the facility 
in megawatts; 

(viii) The projected cost of the facility; 
(ix) The projected date on which the facility will come on line; 
(x) The applicant's genera! plan for sale of the electricity to be 

generated, including the utility to which the applicant plans to sell the 
electricity; any provisions for wheeling of the electricity; arrangements for 
firm, non-firm or emergency generation; the service life of the project; and 
the projected annual sales in kilowatt-hours; and 

(xi) A complete list of all federal and state licenses, permits and 
exemptions required for construction and operation of the generating 
facility and a statement of whether each has been obtained or applied for. 
A copy of those that have been obtained should be filed with the 
application; a copy of those that have not been obtained at the time of the 
application should be filed with the Commission as soon as they are 
obtained. 

(2) In addition to the information required above, an applicant who 
desires to enter into a contract for a term of 5 years or more for the sale of 
electricity and who will have a projected dependable capacity of 5 megawatts or 
more available for such sale shall include in the application the following 
information and exhibits: 

(i) A statement detailing the experience and expertise of the 
persons who will develop, design, construct and operate the project to the 
extent such persons are known at the time of the application; 

(ii) Information specifically identifying the extent to which any 
regulated utility will be involved in the actual operation of the project; 

(iii) A statement obtained by the applicant from the electric utility 
to which the applicant plans to sell the electricity to be generated setting 
forth an assessment of the impact of such purchased power on the utility's 
capacity, reserves, generation mix, capacity expansion plan, and avoided 
costs; 

(iv) The most current available balance sheet of the applicant; 
(v) The most current available income statement of the 

applicant; 
(vi) An economic feasibility study of the project; 
(vii) A statement of the actual financing arrangements entered 

into in connection with the project to the extent known at the time of the 
application; 

(viii) A detailed explanation of the anticipated kilowatt and 
kilowatt-hour outputs, on-peak and off-peak, for each month of the year; 



(ix) A detailed explanation of all energy inputs and outputs, of 
whatever form, for the project, including the amount of energy and the 
form of energy to be sold to each purchaser; and 

(x) A detailed explanation of arrangements for fuel supply, 
including the length of time covered by the arrangements, to the extent 
known at the time of the application. 

(3) All applications shall be signed and verified by the applicant or by 
an individual duly authorized to act on behalf of the applicant for the purpose of 
the application. 

(4) Applications filed on behalf of a corporation are not subject to the 
provision of R1-5(d) that requires corporate pleadings to be filed by a member of 
the Bar of the State of North Carolina. Should a public hearing be required, the 
requirements of G.S. 84-4 and G.S. 84-4.1 shall be applicable. 

(5) Falsification of or failure to disclose any required information in the 
application may be grounds for denying or revoking any certificate. 

(6) The application and 30 copies shall be filed with the Chief Clerk of 
the Utilities Commission. 

(c) Procedure upon receipt of Application. — Upon the filing of an application 
appearing to meet the requirements set forth above, the Commission will process it as 
follows: 

(1) The Commission will issue an order requiring the applicant to 
publish notice of the application once a week for four successive weeks in a daily 
newspaper of general circulation in the county where the generating facility is 
proposed to be constructed and requiring the applicant to mail a copy of the 
application and the notice, no later than the first date that such notice is 
published, to the electric utility to which the applicant plans to sell the electricity 
to be generated. The applicant shall be responsible for filing with the Commission 
an affidavit of publication and a signed and verified certificate of service to the 
effect that the application and notice have been mailed to the electric utility to 
which the applicant plans to sell the electricity to be generated. 

(2) The Chief Clerk will deliver 16 copies of the application and the 
notice to the Clearinghouse Coordinator of the Office of Policy and Planning of 
the Department of Administration for distribution by the Coordinator to State 
agencies having an interest in the application. 

(3) If a complaint is received within 10 days after the last date of the 
publication of the notice, the Commission will schedule a public hearing to 
determine whether a certificate should be awarded and will give reasonable 
notice of the time and place of the hearing to the applicant and to each 
complaining party and will require the applicant to publish notice of the hearing in 
the newspaper in which the notice of the application was published. If no 
complaint is received within the time specified, the Commission may, upon its 
own initiative, order and schedule a hearing to determine whether a certificate 
should be awarded and, if the Commission orders a hearing upon its own 



initiative, it will require notice of the hearing to be published by the applicant in 
the newspaper in which the notice of the application was published. 

(4) If no complaint is received within the time specified and the 
Commission does not order a hearing upon its own initiative, the Commission will 
enter an order awarding the certificate. 

(d) The Certificate. 

(1) The certificate shall be subject to revocation if any of the other 
federal or state licenses, permits or exemptions required for construction and 
operation of the generating facility is not obtained and that fact is brought to the 
attention of the Commission and the Commission finds that as a result the public 
convenience and necessity no longer requires, or will require, construction of the 
facility. 

(2) The certificate must be renewed by re-compliance with the 
requirements set forth in this Rule if the applicant does not begin construction 
within 5 years after issuance of the certificate. 

(3) Both before the time construction is completed and after, all 
certificate holders must advise both the Commission and the utility involved of 
any plans to sell, transfer, or assign the certificate or the generating facility or of 
any significant changes in the information set forth in subsection (b)(1) of this 
Rule, and the Commission will order such proceedings as it deems appropriate to 
deal with such plans or changes. 

(e) Reporting. — All applicants must submit annual progress reports until 
construction is completed. 

(NCUC Docket No. E-100, Sub 113, 2/29/08; NCUC Docket No. E-100. Sub 113, 
3/13/08.) 



Rule R8-65. REPORT BY PERSONS CONSTRUCTING ELECTRIC GENERATING 
FACILITIES EXEMPT FROM CERTIFICATION REQUIREMENT. 

(a) All persons exempt from certification under G.S. 62-110.1(g) shall file with 
the Commission a report of the proposed construction of an electric generating facility 
before beginning construction of the facility. The report of proposed construction shall 
include the information prescribed in subsection (b)(1) of Rule R8-64 and shall be signed 
and verified by the owner of the electric generating facility or by an individual duly 
authorized to acton behalf of the owner for the purpose of the filing. 

(b) Reports filed on behalf of a corporation are not subject to the provision of 
Rule R1-5(d) that requires corporate pleadings to be filed by a member of the Bar of the 
State of North Carolina. Should a public hearing be required, the requirements of 
G.S. 84-4 and G.S. 84-4.1 shall be applicable. 

(c) The owner of the electric generating facility shall provide a copy of the 
report of proposed construction to the electric public utility, electric membership 
corporation, or municipality to which the generating facility will be interconnected. 

(d) The owner of the electric generating facility shall file an original and 
30 copies of the report of proposed construction with the Chief Clerk of the Utilities 
Commission. No filing fee is required. 

(e) Upon the filing of a report of proposed construction, the Chief Clerk will 
assign a new docket or sub-docket number to the filing and will deliver 16 copies of the 
report of proposed construction to the Clearinghouse Coordinator of the Office of Policy 
and Planning of the Department of Administration for distribution by the Coordinator to 
State agencies having an interest for information only. 

(f) The Commission may order a hearing on the report of proposed 
construction upon its own motion or upon receipt of a complaint specifying the basis 
thereof. Otherwise, no acknowledgment of receipt of the report of proposed construction 
will be issued nor will any other further action be taken by the Commission. 

(NCUC Docket No. E-100, Sub 113, 2/29/08; NCUC Docket No. E-100, Sub 113, 
3/13/08.) 



Rule R8-66. REGISTRATION OF RENEWABLE ENERGY FACILITIES; ANNUAL 
REPORTING REQUIREMENTS. 

(a) The following terms shall be defined as provided in G.S. 62-133.8: "electric 
power supplier"; "renewable energy certificate"; and "renewable energy facility." 

(b) The owner, including an electric power supplier, of each renewable energy 
facility, whether or not required to obtain a certificate of public convenience and 
necessity pursuant to G.S. 62-110.1, that intends for renewable energy certificates it 
earns to be eligible for use by an electric power supplier to comply with G.S. 62-133.8 
shall register with the Commission. The registration statement may be filed separately 
or together with an application for a certificate of public convenience and necessity, with 
a report of proposed construction by a person exempt from the certification requirement, 
or by an electric power supplier with a compliance plan under Rule R8-67(b) if the 
facility is owned by the electric power supplier or under contract to the electric power 
supplier as of the effective date of this rule. All relevant renewable energy facilities shall 
be registered prior to the electric power supplier filing its REPS compliance report 
pursuant to Rule R8-67(c). Contracts for power supplied by an agency of the federal 
government are exempt from the requirement to register and file annually with the 
Commission if the renewable energy certificates associated with the power are bundled 
with the power purchased by the electric power supplier. 

(1) The owner of each renewable energy facility that has not previously 
done so, including a facility that is located outside of the State of North Carolina, 
shall include in its registration statement the information set forth in paragraphs 
(i) through (v) and paragraph (xi) of subsection (b)(1) of Rule R8-64, a 
description of the technology used to produce electricity, and the facility's 
projected dependable capacity in megawatts by generating unit. If the facility is 
not yet completed and in operation, the owner shall also file the information 
prescribed in paragraph (ix) of subsection (b)(1) of Rule R8-64. 

(2) The owner of each renewable energy facility required to file Form 
EIA-923 with the Energy Information Administration (ElA), United States 
Department of Energy, shall include with its registration statement a copy of 
Schedules 1, 5, 6 and 9 from its most recent Form EIA-923 and shall file a copy 
of those Schedules with the Commission each year at the same time the 
information is provided to the ElA. The owner of a renewable energy facility that 
is not required to file Form EIA-923 with the ElA shall nevertheless file the 
information required by Schedules 1, 5, 6 and 9 with its registration statement 
and by April 1 st of each year thereafter. 

(3) The owner of each renewable energy facility shall certify in its 
registration statement and annually thereafter that it is in substantial compliance 
with all federal and state laws, regulations, and rules for the protection of the 
environment and conservation of natural resources. If a credible showing is made 
that the facility is not in substantial compliance with all federal and state laws, 
regulations, and rules for the protection of the environment and conservation of 
natural resources, the Commission shall refer the matter to the appropriate 
environmental agency for review. Registration shall not be revoked unless and 



until the appropriate environmental agency concludes that the facility is out of 
compliance and the Commission issues an order revoking the registration. 

(4) The owner of each renewable energy facility shall certify in its 
registration statement and annually thereafter that the facility satisfies the 
requirements of G.S. 62-133.8(a)(5) or (7) as a renewable energy facility or new 
renewable energy facility, that the facility will be operated as a renewable energy 
facility or new renewable energy facility, and, if the facility has been placed into 
service, the date when it was placed into service. 

(5) The owner of each renewable energy facility shall further certify in 
its registration statement and annually thereafter that any renewable energy 
certificates (whether or not bundled with electric power) sold to an electric power 
supplier to comply with G.S. 62-133.8 have not, and will not, be remarketed or 
otherwise resold for any other purpose, including another renewable energy 
portfolio standard or voluntary purchase of renewable energy certificates in North 
Carolina or any other state or country, and that the electric power associated with 
the certificates will not be offered or sold with any representation that the power 
is bundled with renewable energy certificates. The owner shall also annually 
report whether it sold any renewable energy certificates (whether or not bundled 
with electric power) during the prior year and, if so, how many and to whom. 

(6) The owner of each renewable energy facility shall certify in its 
registration statement and annually thereafter that it consents to the auditing of 
its books and records by the Public Staff insofar as those records relate to 
transactions with North Carolina electric power suppliers, and agrees to provide 
the Public Staff and the Commission access to its books and records, wherever 
they are located, and to the facility. 

(7) Each registration statement shall be signed and verified by the 
owner of the renewable energy facility or by an individual duly authorized to act 
on behalf of the owner for the purpose of the filing. 

(8) Registration statements filed on behalf of a corporation are not 
subject to the provision of Rule R1-5(d) that requires corporate pleadings to be 
filed by a member of the Bar of the State of North Carolina. Should a public 
hearing be required, the requirements of G.S. 84-4 and G.S. 84-4.1 shall be 
applicable. 

(9) An original and 30 copies of the registration statement shall be filed 
with the Chief Clerk of the Utilities Commission. No filing fee is required to be 
submitted with the registration statement. 

(c) Each re-seller of renewable energy certificates derived from a renewable 
energy facility, including a facility that is located outside of the State of North Carolina, 
shall ensure that the owner of the renewable energy facility registers with the 
Commission prior to the sale of the certificates by the re-seller to an electric power 
supplier to comply with G.S. 62-133.8(b), (c), (d), (e) and (f), except that the filing 
requirements in subsection (b) of this Rule shall apply only to information for the year(s) 
corresponding to the year(s) in which the certificates to be sold were earned. 



(d) Upon receipt of a registration statement, the Chief Clerk will assign a new 
docket or sub-docket number to the filing. The Chief Clerk will deliver 16 copies of the 
registration statement to the Clearinghouse Coordinator of the Office of Policy and 
Planning of the Department of Administration for distribution by the Coordinator to State 
agencies having an interest in the filing for information only. 

(e) No later than ten (10) business days after the registration statement is filed 
with the Commission, the Public Staff shall, and any other interested persons may, file 
with the Commission and serve upon the registrant a recommendation regarding 
whether the registration statement is complete and identifying any deficiencies. If the 
Commission determines that the registration statement is not complete, the owner of the 
renewable energy facility will be required to file the missing information. Upon receipt of 
all required information, the Commission will promptly issue an order accepting the 
registration or setting the matter for hearing. 

(f) Any of the following actions may result in revocation of registration by the 
Commission: 

(1) falsification of or failure to disclose any required information in the 
registration statement or annual filing; 

(2) failure to remain in substantial compliance with all federal and state 
laws, regulations, and rules for the protection of the environment and 
conservation of natural resources; 

(3) remarketing or reselling any renewable energy certificate (whether 
or not bundled with electric power) after it has been sold to an electric power 
supplier or any other person for compliance with G.S. 62-133.8 or for any other 
purpose, including another renewable energy portfolio standard or voluntary 
purchase of renewable energy certificates in North Carolina or any other state or 
country, or offering or selling the electric power associated with the certificates 
with any representation that the power is bundled with renewable energy 
certificates; or 

(4) failure to allow the Commission or the Public Staff access to its 
books and records necessary to audit REPS compliance. 

(NCUC Docket No. E-100, Sub 113, 2/29/08; NCUC Docket No. E-100, Sub 113, 
3/13/08.) 



Rule R8-67. RENEWABLE ENERGY AND ENERGY EFFICIENCY PORTFOLIO 
STANDARD (REPS). 

(a) Definitions. 

(1) The following terms shall be defined as provided in G.S. 62-133.8: 
"Combined heat and power system"; "demand-side management"; "electric 
power supplier"; "new renewable energy facility"; "renewable energy certificate"; 
"renewable energy facility"; "renewable energy resource"; and "incremental 
costs." 

(2) "Avoided cost rates" mean an electric power supplier's most 
recently approved or established avoided cost rates in North Carolina, as of the 
date the contract is executed, for purchases of electricity from qualifying facilities 
pursuant to the provisions of Section 210 of the Public Utility Regulatory Policies 
Act of 1978. If the Commission has approved an avoided cost rate for the electric 
power supplier for the year when the contract is executed, applicable to contracts 
of the same nature and duration as the contract between the electric power 
supplier and the seller, that rate shall be used as the avoided cost. Therefore, for 
example, for a contract by an electric public utility with a term of 15 years, the 
avoided cost rate applicable to such a contract would be the comparable, 
Commission-approved, 15-year, long-term, levelized rate in effect at the time the 
contract was executed. In all other cases, the avoided cost shall be a good faith 
estimate of the electric power supplier's avoided cost, levelized over the duration 
of the contract, determined as of the date the contract is executed; provided, 
however, that development of such estimates of avoided cost by an electric 
public utility shall include consideration of the avoided cost rates then in effect as 
established by the Commission. Determinations of avoided costs, including 
estimates thereof, shall be subject to continuing Commission oversight and, if 
necessary, modification should circumstances so require. 

(3) "Energy efficiency measure" means an equipment, physical, or 
program change that when implemented results in less use of energy to perform 
the same function or provide the same level of service. "Energy efficiency 
measure" does not include demand-side management. It includes energy 
produced from a combined heat and power system that uses nonrenewable 
resources to the extent the system: 

(i) Uses waste heat to produce electricity or useful, measurable 
thermal or mechanical energy at a retail electric customer's facility; and 

(ii) Results in less energy used to perform the same function or 
provide the same level of service at a retail electric customer's facility. 

(4) "Year-end number of customer accounts" means the number of 
accounts within each customer class as of December 31 for a given calendar 
year and, unless approved otherwise by the Commission pursuant to subsection 
(c)(4), determined in the same manner as that information is reported to the 
Energy Information Administration (ElA), United States Department of Energy, for 
annual electric sales and revenues reporting. 



(b) REPS compliance plan. 

(1) Each year, beginning in 2008, each electric power supplier shall file 
with the Commission the electric power supplier's plan for complying with 
OS. 62-133.8(b), (c), (d), (e) and (f). The plan shall cover at least the current and 
immediately subsequent two calendar years. At a minimum, the plan shall include 
the following information: 

(i) a specific description of the electric power supplier's planned 
actions to comply with G.S. 62-133.8(b), (c), (d), (e) and (f) for each year; 

(ii) a list of executed contracts to purchase renewable energy 
certificates (whether or not bundled with electric power), including type of 
renewable energy resource, expected MWh, and contract duration; 

(iii) a list of planned or implemented energy efficiency measures, 
including a brief description of the measure and projected impacts; 

(iv) the projected North Carolina retail sales and year-end 
number of customer accounts by customer class for each year; 

(v) the current and projected avoided cost rates for each year; 
(vi) the projected total and incremental costs anticipated to 

implement the compliance plan for each year; 
(vii) a comparison of projected costs to the annual cost caps for 

each year; 
(viii) for electric public utilities, an estimate of the amount of the 

REPS rider and the impact on the cost of fuel and fuel-related costs rider 
necessary to fully recover the projected costs; and 

(ix) the electric power supplier's registration information and 
certified statements required by Rule R8-66, to the extent they have not 
already been fifed with the Commission. 

(2) Each electric power supplier shall fife its REPS compliance plan 
with the Commission on or before September 1 of each year. 

(3) Any electric power supplier subject to Rule R8-60 shall file its REPS 
compliance plan as part of its integrated resource plan filing, and the REPS 
compliance plan will be reviewed and approved pursuant to Rule R8-60. 
Approval of the REPS compliance plan as part of the integrated resource plan 
shall not constitute an approval of the recovery of costs associated with REPS 
compliance or a determination that the electric power supplier has complied with 
G.S. 62 133.8(b), (c), (d), (e), and (f). 

(4) An REPS compliance plan filed by an electric power supplier not 
subject to Rule R8-60 shall be for information only. 

(c) REPS compliance report. 

(1) Each year, beginning in 2009, each electric power supplier shall file 
with the Commission a report describing the electric power supplier's compliance 
with the requirements of G.S. 62-133.8(b), (c), (d), (e) and (f) during the previous 
calendar year. The report shall include all of the following information, including 
supporting documentation and direct testimony and exhibits of expert witnesses: 



(i) the sources, amounts, and costs of renewable energy 
certificates, by source, used to comply with G.S. 62-133.8(b), (c), (d), (e) 
and (f). Renewable energy certificates for energy efficiency may be based 
on estimates of reduced energy consumption through the implementation 
of energy efficiency measures, to the extent approved by the Commission; 

(it) the actual North Carolina retail sales and year-end number 
of customer accounts by customer class; 

(iii) the current avoided cost rates and the avoided cost rates 
applicable to energy received pursuant to long-term power purchase 
agreements; 

(iv) the actual total and incremental costs incurred to comply with 
G.S. 62-133.8(b). (c), (d), (e) and (f); 

(v) a comparison of actual compliance costs to the annual cost 
caps; 

(vi) the status of compliance with the requirements of 
G.S. 62-133.8(b), (c), (d), (e) and (f); 

(vii) the identification of any renewable energy certificates to be 
carried forward pursuant to G.S. 62-133.8(b)(2)f or {c)(2)f; 

(viii) For each renewable energy facility providing renewable 
energy certificates used by the electric power supplier to comply with 
G.S. 62-133.8(b), (c), (d), (e) and (f): the name, address, and owner of the 
renewable energy facility; and an affidavit from the owner of the renewable 
energy facility certifying that the energy associated with the renewable 
energy certificates was derived from a renewable energy resource, 
identifying the renewable technology used, and listing the dates and 
amounts of all payments received from the electric power supplier and all 
meter readings; and 

(ix) for electric membership corporations and municipal electric 
suppliers, reduced energy consumption achieved after January 1, 2008, 
through the implementation of a demand-side management program. 

(2) Each electric public utility shall file its annual REPS compliance 
report no later than 30 days prior to the time that it files the information required 
by Rule R8-55. The Commission shall consider each electric public utility's REPS 
compliance report at the hearing provided for in subsection (e) of this rule and 
shall determine whether the electric public utility has complied with 
G.S. 62-133.8(b), (d), (e) and (f). Public notice and deadlines for intervention and 
filing of additional direct and rebuttal testimony and exhibits shall be as provided 
for in subsection (e) of this rule. 

(3) Each electric membership corporation and municipal electric 
supplier shall file an REPS compliance report on or before September 1 of each 
year. The Commission shall issue an order scheduling a hearing to consider the 
REPS compliance report filed by each electric membership corporation or 
municipal electric supplier, requiring public notice, and establishing deadlines for 
intervention and the filing of additional direct and rebuttal testimony and exhibits. 



(4) In each electric power supplier's initial REPS compliance report, the 
electric power supplier shall propose a methodology for determining its cap on 
incremental costs incurred to comply with G.S. 62-133.8(b), (c), (d), (e) and (f) 
and fund research as provided in G.S. 62-133.8(h)(1), including a determination 
of year-end number of customer accounts. The proposed methodology may be 
specific to each electric power supplier, shall be based upon a fair and 
reasonable allocation of costs, and shall be consistent with G.S. 62-133.8(h). The 
electric power supplier may propose a different methodology that meets the 
above requirements in a subsequent REPS compliance report filing. For electric 
public utilities, this methodology shall also be used for assessing the per-account 
charges pursuant to G.S. 62-133.8(h)(5). 

(5) In any year, an electric power supplier or other interested party may 
petition the Commission to modify or delay the provisions of G.S. 62-133.8(b), 
(c), (d), (e) and (f), in whole or in part. The Commission may grant such petition 
upon a finding that it is in the public interest to do so. If an electric power supplier 
is the petitioner, it shall demonstrate that it has made a reasonable effort to meet 
the requirements of such provisions. Retroactive modification or delay of the 
provisions of G.S. 62-133.8(b), (c), (d), (e) or (f) shall not be permitted. The 
Commission shall allow a modification or delay only with respect to the electric 
power supplier or group of electric power suppliers for which a need for a 
modification or delay has been demonstrated. 

(d) Renewable energy certificates. 

(1) Renewable energy certificates (whether or not bundled with electric 
power) claimed by an electric power supplier to comply with G.S. 62-133.8(b), (c), 
(d), (e) and (f) must have been earned after January 1, 2008; must have been 
purchased by the electric power supplier within three years of the date they were 
earned; shall be retired when used for compliance; and shall not be used for any 
other purpose. A renewable energy certificate may be used to comply with 
G.S. 62-133.8(b), (c), (d), (e) and (f) in the year in which it is acquired or obtained 
by an electric power supplier or in any subsequent year; provided, however, that 
an electric public utility must use a renewable energy certificate to comply with 
G.S. 62-133.8(b), (d), (e) and (f) within seven years of cost recovery pursuant to 
subsection (e)(10) of this Rule. 

(2) For any facility that uses both renewable energy resources and 
nonrenewable energy resources to produce energy, the facility shall earn 
renewable energy certificates based only upon the energy derived from 
renewable energy resources in proportion to the relative energy content of the 
fuels used. 

(3) Renewable energy certificates earned by a renewable energy 
facility after the date the facility's registration is revoked by the Commission shall 
not be used to comply with G.S. 62-133.8(b), (c), (d), (e) and (f). 

(e) Cost recovery. 

(1) For each electric public utility, the Commission shall schedule an 
annual public hearing pursuant to G.S. 62-133.8(h) to review the costs incurred 



by the electric public utility to comply with G.S. 62-133.8(b), (d), (e) and (f). The 
annual rider hearing for each electric public utility will be scheduled as soon as 
practicable after the hearing held by the Commission for the electric public utility 
under Rule R8-55. 

(2) The Commission shall permit each electric public utility to charge 
an increment or decrement as a rider to its rates to recover in a timely manner 
the reasonable incremental costs prudently incurred to comply with 
G.S. 62-133.8(b), (d), (e) and (f). The cost of an unbundled renewable energy 
certificate, to the extent that it is reasonable and prudently incurred, is an 
incremental cost and has no avoided cost component. 

(3) Unless otherwise ordered by the Commission, the test period for 
each electric public utility shall be the same as its test period for purposes of 
Rule R8-55. 

(4) Rates set pursuant to this section shall be recovered during a fixed 
cost recovery period that shall coincide, to the extent practical, with the recovery 
period for the cost of fuel and fuel-related cost rider established pursuant to 
Rule R8-55. 

(5) The incremental costs will be further modified through the use of an 
REPS experience modification factor (REPS EMF) rider. The REPS EMF rider 
will reflect the difference between reasonable and prudently incurred incremental 
costs and the revenues that were actually realized during the test period under 
the REPS rider then in effect. Upon request of the electric public utility, the 
Commission shall also incorporate in this determination the experienced over-
recovery or under-recovery of the incremental costs up to thirty (30) days prior to 
the date of the hearing, provided that the reasonableness and prudence of these 
costs shall be subject to review in the utility's next annual REPS cost recovery 
hearing. 

(6) The REPS EMF rider will remain in effect for a fixed 12-month 
period following establishment and will carry through as a rider to rates 
established in any intervening general rate case proceedings. 

(7) Pursuant to G.S. 62-130(e), any over-collection of reasonable and 
prudently incurred incremental costs to be refunded to a utility's customers 
through operation of the REPS EMF rider shall include an amount of interest, at 
such rate as the Commission determines to be just and reasonable, not to 
exceed the maximum statutory rate. 

(8) Each electric public utility shall follow deferred accounting with 
respect to the difference between actual reasonable and prudently-incurred 
incremental costs and related revenues realized under rates in effect. 

(9) The incremental costs to be recovered by an electric public utility in 
any calendar year from its North Carolina retail customers to comply with 
G.S. 62-133.8(b), (d), (e) and (f) shall not exceed the per-account charges set 
forth in G.S. 62-133.8(h)(4) applied to the electric public utility's year-end number 
of customer accounts determined as of December 31 of the previous calendar 
year. These annual charges may be collected through fixed monthly charges, 



energy-based amounts per kilowatt-hour, or by a combination of both. Each 
electric public utility shall ensure that the incremental costs recovered under the 
REPS rider and REPS EMF rider during the cost recovery period from any given 
customer account do not exceed the applicable per-account charges set forth in 
G.S. 62-133.8(h)(4). 

(10) Incurred costs may be recovered by an electric public utility in any 
year after a renewable energy certificate is acquired or obtained until the 
renewable energy certificate is used to comply with G.S. 62-133.8(b), (d), (e) and 
(f) as long as the electric public utility's total annual incremental costs incurred in 
that year do not exceed the per-account annual charges provided in 
G.S. 62-133.8(h)(4). Incremental costs that exceed the per-account annual 
charges provided in G.S. 62-133.8(h)(4) in the year in which a renewable energy 
certificate is used to comply with G.S. 62-133.8(b), (d), (e) and (f) may not be 
recovered. A renewable energy certificate must be used for compliance and 
retired within seven years of the year in which the electric public utility recovers 
the related costs from customers. An electric public utility shall refund to 
customers with interest the costs for renewable energy certificates that are not 
used for compliance within seven years. 

(11) Each electric public utility, at a minimum, shall submit to the 
Commission for purposes of investigation and hearing the information required 
for the REPS compliance report for the 12-month test period established in 
subsection (3) normalized, as appropriate, consistent with Rule R8-55, 
accompanied by supporting workpapers and direct testimony and exhibits of 
expert witnesses, and any change in rates proposed by the electric public utility 
at the same time that it files the information required by Rule R8-55. 

(12) The electric public utility shall publish a notice of the annual hearing 
for two (2) successive weeks in a newspaper or newspapers having general 
circulation in its service area, normally beginning at least 30 days prior to the 
hearing, notifying the public of the hearing before the Commission pursuant to 
G.S. 62-133.8(h) and setting forth the time and place of the hearing. 

(13) Persons having an interest in said hearing may file a petition to 
intervene setting forth such interest at least 15 days prior to the date of the 
hearing. Petitions to intervene filed less than 15 days prior to the date of the 
hearing may be allowed in the discretion of the Commission for good cause 
shown. 

(14) The Public Staff and other interveners shall file direct testimony and 
exhibits of expert witnesses at least 15 days prior to the hearing date. If a petition 
to intervene is filed less than 15 days prior to the hearing date, it shall be 
accompanied by any direct testimony and exhibits of expert witnesses the 
intervener intends to offer at the hearing. 

(15) The electric public utility may file rebuttal testimony and exhibits of 
expert witnesses no later than 5 days prior to the hearing date. 

(16) The burden of proof as to whether the costs were reasonable and 
prudently incurred shall be on the electric public utility. 



(f) Contracts with owners of renewable energy facilities. 

(1) The terms of any contract entered into between an electric power 
supplier and a new solar electric facility or new metered solar thermal energy 
facility shall be of sufficient length to stimulate development of solar energy. 

(2) Each electric power supplier shall include appropriate language in 
all agreements for the purchase of renewable energy certificates (whether or not 
bundled with electric power) prohibiting the seller from remarketing the 
renewable energy certificates being purchased by the electric power supplier. 

(g) Metering of renewable energy facilities. 

(1) Except as provided below, for the purpose of receiving renewable 
energy certificates, the electric power generated by a renewable energy facility 
shall be measured by an electric meter supplied by and read by an electric power 
supplier. 

(2) The electric power generated by an inverter-based solar 
photovoltaic (PV) system with a nameplate capacity of 10 kW or less may be 
estimated using generally accepted analytical tools. 

(3) The electric power generated by a renewable energy facility with a 
nameplate capacity of 1 MW or less interconnected behind the utility meter at a 
customer's location may be measured accurately by an ANSI-certified electric 
meter not provided by an electric power supplier. The data provided by this meter 
may be read and self-reported by the owner of the renewable energy facility. The 
owner of the meter shall comply with the meter testing requirements of 
RuleR8-13. 

(4) Thermal energy produced by a combined heat and power system 
or solar thermal energy facility shall be the thermal energy recovered and used 
for useful purposes other than electric power production. The useful thermal 
energy may be measured by meter, or if that is not practicable, by other industry-
accepted means that show what measurable amount of useful thermal energy 
the system or facility is designed and operated to produce and use. Renewable 
energy certificates shall be earned based on one megawatt-hour for every 
3,412,000 British thermal units of useful thermal energy produced. 

(5) Except in those cases where the electric meter is supplied by and 
read by an electric power supplier, electric generation or thermal energy 
production data is subject to audit by the Commission, the Public Staff, or an 
electric power supplier. 

(NCUC Docket No. E-100. Sub 113, 2/29/08; NCUC Docket No. E-100, Sub 113, 
3/13/08.) 



APPENDIX 2 

List of Participants 
Docket No. E-100, Sub 113 

The following persons, entities, and organizations intervened and/or filed comments in 
Commission Docket No. E-100, Sub 113: 

Acciona Energy North America Corporation (Acciona) 
Appalachian Energy, LLC 
Bio-Energy Conversion, LLC (Bio-Energy) 
Carolina Industrial Group for Fair Utility Rates I, II and III (CIGFUR) 
Carolina Utility Customers Association, Inc. (CUCA) 
CPV Renewable Energy Company, LLC (CPV) 
North Carolina Department of Environment and Natural Resources, Division of 

Water Resources (DENR) 
Dominion North Carolina Power (Dominion) 
Domtar Paper Company, LLC (Domtar) 
Duke Energy Carolinas, LLC (Duke) 
EcoPlus, Inc. (EcoPlus) 
Electricities of North Carolina, Inc. (Electricities) 
Elster Integrated Solutions (Elster) 
Environmental Defense (ED) 
Fibrowatt, LLC (Fibrowatt) 
William H. Lee 
Mayor of Chapel Hill 
North Carolina Attorney General's Office 
North Carolina Electric Membership Corporation (NCEMC) 
North Carolina Farm Bureau Federation, Inc. (NCFB) 
North Carolina Small Hydro Group (Small Hydro) 
North Carolina Sustainable Energy Association (NCSEA) 
North Carolina Wildlife Resources Commission (Wildlife Resources) 
North Carolina Waste Awareness and Reduction Network, Inc. (NC WARN) 
Nucor Steel-Hertford, a division of Nucor Corporation (Nucor) 
Piedmont Natural Gas Company, Inc. (Piedmont) 
Progress Energy Carolinas, Inc. (Progress) 
Public Service Company of North Carolina (PSNC) 
Public Staff- North Carolina Utilities Commission 
Southern Alliance for Clean Energy (SACE) 
Southern Environmental Law Center (SELC) 
Southern Energy Management (SEM) 
Solar Alliance 
Sun Edison LLC (SunEdison) 
United States Clean Heat and Power Association (CHPA) 
Wal-Mart Stores East, LP (Wal-Mart) 



STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 113 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rulemaking Proceeding to Implement ) ORDER INITIATING 
Session Law 2007-397 ) RULEMAKING PROCEEDING 

BY THE CHAIRMAN: Session Law 2007-397 (Senate Bill 3) was signed into law 
on August 20, 2007. This comprehensive energy legislation, among other things, 
(1) establishes a Renewable Energy and Energy Efficiency Portfolio Standard (REPS) 
for North Carolina, G.S. 62-133.7; (2) provides for cost recovery of demand-side 
management and energy efficiency expenditures, G.S. 62-133.8; (3) amends the fuel 
charge adjustment and certification statutes, G.S. 62-133.2 and 62-110.1; (4) provides 
for Commission review of the construction of out-of-state electric generating facilities, 
G.S. 62-110.6; (5) provides for Commission review and cost recovery for project 
development costs associated with potential nuclear generating facilities, 
G.S. 62-110.7; and (6) alters the statutory rules governing the inclusion of construction 
work in progress associated with base load electric generating facilities in a public 
utility's rate base, G.S. 62-133. 

As most of the above changes become effective January 1, 2008, the Chairman 
finds good cause to initiate this rulemaking proceeding to adopt new rules and modify 
existing rules, as appropriate, to implement Session Law 2007-397. Because the 
relevant sections are so interrelated, the Commission, except as provided below, is 
initiating this single rulemaking proceeding to implement Session Law 2007-397 on a 
comprehensive basis. Although some details may be left to future proceedings, it is the 
Commission's intent to adopt final rules to implement Session Law 2007-397 by the 
end of this year. Thus, although the Commission is aware that there are a number of 
other pending proceedings involving many of the parties who will be interested in this 
proceeding, the Commission is establishing an expedited schedule in order to have 
rules in place by January 1, 2008. 

To begin this rulemaking process, the Chairman invites interested persons to 
petition to intervene and file proposed rules, rule revisions, or any other comments or 
suggestions to assist the Commission in drafting proposed rules to implement Session 
Law 2007-397. The Commission requests that the Public Staff prepare proposed rules 
or rule revisions to implement Section 4 of Session Law 2007-397, G.S. 62-133.8. After 
considering the parties' initial filings and the proposed rules or rule revisions to be 
submitted by the Public Staff, the Commission will prepare proposed rules or rule 
revisions to implement the sections of Session Law 2007-397 within its jurisdiction. 
Parties will be permitted to file comments and reply comments addressing these 
proposed rules or rule revisions. 



While not intending to limit the parties' initial filings in this proceeding in any 
way, the Chairman has set forth in Appendix A a number of issues about which the 
Commission is specifically interested in receiving comments or suggestions. The 
Commission will issue separate orders in the near future regarding the net metering 
and interconnection rulemaking provisions of Session Law 2007-397 and the analysis 
required by Section 4.(c). 

IT IS, THEREFORE, ORDERED as follows: 

1. That Carolina Power & Light Company d/b/a Progress Energy Carolinas, 
Inc.; Duke Power Company LLC d/b/a Duke Energy Carolinas, LLC; Virginia Electric 
and Power Company d/b/a Dominion North Carolina Power; North Carolina Electric 
Membership Corporation; and Electricities of North Carolina, Inc., are hereby made 
parties of record in this proceeding; 

2. That other parties desiring to become formal participants and parties of 
record in this proceeding shall file petitions to intervene in accordance with the 
applicable Commission rules on or before Friday, September 21, 2007; 

3. That parties may file initial comments, suggestions, or proposed rules or 
rule revisions as provided herein on or before Friday, September 21, 2007; 

4. That the Public Staff, after considering the parties' initial filings, shall 
prepare and file proposed rules or rule revisions implementing Section 4 of Session 
Law 2007-397 on or before Wednesday, October 10, 2007; 

5. That the Commission, after considering the parties' initial filings and the 
proposed rules or rule revisions filed by the Public Staff, shall issue an order setting 
forth proposed rules or rule revisions as provided herein implementing those sections 
of Session Law 2007-397 within its jurisdiction and establishing a further schedule for 
the filing of comments and reply comments; and 

6. That the Chief Clerk shall mail a copy of this Order to all parties of record 
in Docket No. E-100, Sub 109. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 23rd day of August. 2007. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L. Mount, Deputy Clerk 

Ah082307.01 
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DOCKET NO. E-100. SUB 113 
Rulemaking Proceeding to Implement Session Law 2007-397 

Specific Issues About Which The Commission Is Seeking Comment 

1. Should the Commission convene a generic proceeding each year to consider 
compliance with the REPS requirement, or is a periodic reporting requirement 
sufficient to allow the Commission to monitor and report on compliance as 
required by G.S. 62-133.7(i)(1)? 

2. Should the rate recovery mechanisms affecting public utilities be coordinated to 
provide for a single annual change in rates for each utility? If so, how should this 
coordination be accomplished? 

3. How should the Commission interpret "per account" in considering REPS 
compliance and in determining the annual assessment of charges under 
G.S. 62-133.7(h)? Must the Commission approve a uniform charge "per 
account," or may the charge vary according to usage? 

4. What procedures should be adopted regarding potential future requests to 
modify or delay implementation of the REPS requirements, G.S. 62-133.7(i)(2)? 

5. What procedures should be imposed upon electric power suppliers or others to 
ensure that energy credited toward REPS compliance not be credited toward 
any other purpose, including another renewable energy portfolio standard or 
voluntary renewable energy purchase program in this State or any other state, 
G.S. 62-133.7(i)(3)? 

6. What procedures should be imposed upon electric power suppliers or others to 
ensure that the owner and operator of each renewable energy facility that 
delivers electric power to an electric power supplier is in substantial compliance 
with all federal and state laws, regulations, and rules for the protection of the 
environment and conservation of natural resources, G.S. 62-133.7(0(5)? 

7. What procedures, if any, should the Commission adopt to track and account for 
renewable energy certificates (RECs), G.S. 62-133.7(0(7)? 

8. Should the Commission allow aggregators or brokers to resell RECs? If so, 
what rules should apply to these entities? 

9. Since a renewable energy facility interconnected on the customer's side of the 
electric power supplier's meter may earn RECs, how should the output of these 
facilities be determined? Should the Commission allow entities other than 
electric power suppliers to meter these facilities? If so, what rules should apply 
to these entities? 

10. Since renewable energy facilities include both solar thermal energy facilities and 
combined heat and power (CHP) systems earning RECs, G.S. 62-133.7(a)(7), 
how should the non-electric output of these facilities be determined? Should the 
Commission allow entities other than electric power suppliers to meter these 
facilities? If so, what rules should apply to these entities? 
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11. How should the Commission determine the value of RECs for CHP systems and 
solar thermal energy facilities? What information is required, and what is the 
appropriate conversion factor? 

12. What procedures should the Commission adopt to determine if an electric 
power supplier is in compliance with the solar energy resources REPS 
provision, G.S. 62-133.7Cd)l if a new solar electric facility or a new metered solar 
thermal energy facility fails to meet the terms of its contract with the electric 
power supplier? 

13. How should the Commission evaluate cost-effectiveness for demand-side 
management and energy efficiency options for purposes of G.S. 62-133.8(c)? 
Should the Commission adopt new procedures for the approval of such 
programs, or are current Commission rules sufficient and appropriate to comply 
with G.S. 62-133.8(c)? 

14. What procedures should the Commission adopt to measure and verify avoided 
costs and capacity and energy savings achieved by demand-side management 
or energy efficiency measures, G,S. 62-133.8(d)? Specifically, what reporting 
requirements, if any, should the Commission adopt to monitor demand-side 
management and energy efficiency measures for purposes of ratemaking, cost-
recovery, and REPS compliance? 

15. How should the Commission determine the appropriate assignment of costs 
and benefits of new demand-side management and energy efficiency 
measures, G.S. 62-133.8(e)? 

16. What procedures should the Commission adopt to comply with G.S. 62-
133.8(e), (f), and (g), including, but not limited to, procedures and standards 
addressing how the Commission should evaluate notifications of 
nonparticipation by industrial customers. Specifically, with regard to the 
provisions in subsection (f), how should the Commission apply them to 
commercial customers who establish the threshold level of significant annual 
usage, and what should that threshold level be? 

17. What filing requirements and procedures should be required for generators 
exempt from certification pursuant to amended G.S. 62-110.1(g)? Should these 
generators be required to file the same information as those required to file for 
certification? Should the Commission issue a certificate of exemption? Should 
the Chief Clerk assign each generator a separate docket? Should the same 
filing requirements and procedures apply to generators exempt due to their size 
as those exempt due to self-generation? 

18. To what extent are revisions required to the following Commission rules: Rules 
R1-37. R1-38. R8-52, R8-55, R8-60. R8-61, and R8-63? What other 
Commission rules, if any, should be revised? 



STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 113 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rulemaking Proceeding to Implement ) ORDER ISSUING PROPOSED 
Session Law 2007-397 ) RULES FOR COMMENT 

BY THE COMMISSION: Session Law 2007-397 (Senate Bill 3) was signed into 
law on August 20, 2007. This comprehensive energy legislation, among other things, 
(1) establishes a Renewable Energy and Energy Efficiency Portfolio Standard (REPS) 
for North Carolina, G.S. 62-133.7; (2) provides for cost recovery of demand-side 
management and energy efficiency expenditures, G.S. 62-133,8; (3) amends the fuel 
charge adjustment and certification statutes, G.S. 62-133.2 and 62-110.1; (4) provides 
for Commission review of the construction of out-of-state electric generating facilities, 
G.S. 62-110.6; (5) provides for Commission review and cost recovery for project 
development costs associated with potential nuclear generating facilities, GS. 62-110.7; 
and (6) alters the statutory rules governing the inclusion of construction work in 
progress associated with base load electric generating facilities in a public utility's rate 
base, GS. 62-133. 

On August 23, 2007, the Commission issued an Order Initiating Rulemaking 
Proceeding in this docket. In its Order, the Commission sought comment from interested 
persons on rules to implement S.L. 2007-397. In addition, the Commission requested 
that the Public Staff, after considering the parties' initial filings, prepare and file proposed 
rules implementing Section 4 of S.L. 2007-397. The Commission further stated that, 
after considering the parties' initial filings and the proposed rules to be submitted by the 
Public Staff, it would prepare proposed rules to implement the sections of S.L. 2007-397 
within its jurisdiction and permit parties to file comments and reply comments 
addressing the proposed rules. 

In its August 23, 2007, order, the Commission made Carolina Power & Light 
Company d/b/a Progress Energy Carolinas, Inc. (Progress); Duke Power Company LLC 
d/b/a Duke Energy Carolinas, LLC (Duke); Virginia Electric and Power Company d/b/a 
Dominion North Carolina Power (Dominion); North Carolina Electric Membership 
Corporation (NCEMC); and Electricities of North Carolina, Inc. (Electricities) parties of 
record in this proceeding. 

On August 29, 2007, a petition to intervene was filed by Carolina Industrial Group 
for Fair Utility Rates I, II, and III (CIGFUR). That petition was allowed by Commission 
order issued September 4, 2007. 



On September 4, 2007, a petition to intervene was filed by Carolina Utility 
Customers Association, Inc. (CUCA). That petition was allowed by Commission order 
issued September 7, 2007. 

On September 6, 2007, the Attorney General filed his notice of intervention. 

On September 7, 2007, a petition to intervene was filed by Fibrowatt, LLC 
(Fibrowatt). That petition was allowed by Commission order issued September 17, 
2007. 

On September 14, a petition to intervene was filed by Nucor Steel-Hertford, a 
division of Nucor Corporation (Nucor). 

On September 17, 2007, a petition to intervene was filed by Wal-Mart Stores 
East, LP (Wal-Mart). Also on September 17, 2007, Rick D. Chamberlain filed a motion 
for limited admission to practice on behalf of Wal-Mart. Lastly, on September 17, a 
petition to intervene was filed by the North Carolina Small Hydro Group (Small Hydro). 

On September 19, 2007, orders were issued allowing the intervention of Nucor, 
Wal-Mart, and Small Hydro and allowing the motion for limited admission to practice 
filed by Rick D. Chamberlain. 

On September 20, 2007, petitions to intervene were filed by Appalachian Energy, 
LLC, the North Carolina Sustainable Energy Association (NCSEA), the North Carolina 
Waste Awareness and Reduction Network, Inc. (NC WARN), Public Service Company 
of North Carolina (PSNC), and William H. Lee. 

On September 21, 2007, petitions to intervene were filed by Acciona Energy 
North America Corporation (Acciona), CPV Renewable Energy Company, LLC (CPV), 
Domtar Paper Company, LLC (Domtar), EnergyUnited Electric Membership Corporation 
(EnergyUnited), Environmental Defense, North Carolina Department of Environment 
and Natural Resources Division of Water Resources (DENR), North Carolina Farm 
Bureau Federation, Inc. (NCFB), North Carolina Wildlife Resources Commission 
(Wildlife Resources), Southern Alliance for Clean Energy (SACE), Southern Energy 
Management (SEM), and Southern Environmental Law Center (SELC). 

On September 24, 2007, a petition to intervene was filed on behalf of SunEdison 
LLC (SunEdison) and Solar Alliance. Also on September 24, 2007, Christopher R. Cook 
filed a motion for limited admission to practice on behalf of SunEdison and Solar 
Alliance. 

On October 2, 2007, Nucor Steel-Hartford filed a motion for limited admission to 
practice on behalf of Damon E. Xenopoulos and Michael K. Lavanga of the law firm of 
Brickfield, Burchette, Ritts, & Stone, PC. in Washington, D.C. 

On October 9, 2007, the petitions to intervene filed by Acciona, Appalachian 
Energy, CPV, DENR, Domtar, Environmental Defense, William H. Lee, NCFB, NCSEA, 



NC WARN, PSNC, SACE, SELC, SEM, Solar Alliance, SunEdison, and Wildlife 
Resources were allowed. In addition, the motions for limited admission to practice 
before the Commission filed by Christopher R. Cook, Damon E. Xenopoulos, and 
Michael K. Lavanga were granted. Lastly, the petition to intervene filed by EnergyUnited 
was denied for failure to comply with the Commission's Rules and Regulations. 

Timely comments were filed in this proceeding by 23 parties: Acciona, 
Appalachian Energy, CIGFUR, CUCA, CPV, DENR, Dominion, Duke, Electricities, 
Environmental Defense, NCEMC, NCFB, NCSEA, Nucor, Progress, SACE, SELC, 
SEM, Small Hydro, Solar Alliance, SunEdision, Wal-Mart, and Wildlife Resources. In 
addition, comments were received from the United States Clean Heat and Power 
Association (CHPA) which filed a motion to submit comments as an interested party 
without seeking to intervene as a formal party. 

On October 15, 2007, pursuant to an extension of time allowed on October 9, 
2007, the Public Staff filed recommended rules partially implementing Section 4 of S.L. 
2007-397. On October 18, 2007, the Public Staff filed an additional recommended rule 
regarding cost recovery pursuant to G.S. 62-133.8. 

On October 17, 2007, Piedmont Natural Gas Company, Inc., filed a petition to 
intervene out-of-time. That petition was allowed by Commission order issued 
October 25, 2007. 

Request to Reconsider Expedited Schedule 

Several parties, including NCSEA, SEM, ED, SACE, SELC, Acciona, and NCFB, 
seek reconsideration of the expedited schedule established in the Commission's 
August 23, 2007 Order Initiating Rulemaking Proceeding. Most of these parties believe 
that the current timeline does not allow sufficient time for stakeholder input in developing 
appropriate rules for implementation of S.L. 2007-397, particularly by stakeholders that 
have not traditionally intervened in Commission proceedings. Stating that the 
regulations that implement the REPS are the single most important determinant of 
success, these parties believe that the process that shaped S.L. 2007-397 is not an 
adequate substitute for needed dialogue on the Commission-identified issues and the 
additional critical issues that may arise out of such dialogue. These parties further argue 
that the questions raised by the Commission express regulatory uncertainty - an 
"unsurmountable barrier" for the development of renewable energy generation 
according to the NCSEA. 

Rather, these parties suggest that the Commission convene three to five 
stakeholder working groups to consider broad issues concerning renewable energy 
certificates (RECs), metering and measurement, energy efficiency, rate structures, and 
compliance. These parties suggest that the working group process involve interested 
parties regardless of their formal standing in this docket. NCSEA, Acciona, and others 
urge the Commission to invest additional time and effort at the beginning of this process 
to thoroughly examine the appropriate issues and draft proposed rules accordingly. The 
Farm Bureau suggests that in the absence of expedited rules, S.L. 2007-397 sets forth 



comprehensive statutory direction should the Commission find a need to act during the 
initial months following the effective date of the law. 

CUCA suggests that, in recognition of the far-reaching implications of the 
legislation and the limited time available to develop rules and regulations, the 
Commission adopt "interim" rules and regulations to be effective during calendar year 
2008 only. The Commission can then leave this docket open for further comments from 
the parties to be filed in or about July 2008 to collect information regarding the parties' 
actual experiences with the implementation of the legislation in 2008. At the conclusion 
of this second phase of the rulemaking, the Commission can adopt "final" rules and 
regulations. 

Discussion 

While the Commission appreciates the suggestion to take additional time up front 
in developing these rules, it believes that the better course to follow is to maintain the 
current schedule and adopt final rules by January 1, 2008. As stated in the August 23, 
2007 Order, many of the provisions of S.L. 2007-397 become effective January 1, 2008. 
Other provisions, such as those regarding demand-side management programs and 
energy efficiency measures, became effective as of the date S.L. 2007-397 became law. 

While the working group process has worked well in the past in other dockets 
and might prove helpful in this matter given sufficient time, the Commission is not 
without direction in adopting final rules. In addition to having the benefit of rules adopted 
by numerous other states, the Commission has already received thoughtful comments 
and suggestions from parties at this initial juncture. 

The Commission recognizes that this expedited schedule will allow parties only a 
brief time to review and comment on the proposed rules, but believes that it is 
imperative that final rules be established as soon as possible to support the 
development of new renewable energy generation, demand-side management 
programs, and energy efficiency measures. Parties subsequently have the right at any 
time to petition the Commission to change its rules, including any final rules adopted in 
this proceeding. 

Proposed Penalties for Non-compliance with REPS Mandate 

Several parties, including NCSEA, SEM, SunEdison, Solar Alliance, and Acciona, 
believe that appropriate rules and regulations regarding REPS compliance must be 
supported by significant (or onerous) consequences for non-compliance. In 
G.S. 62-133.7(i)(1), the Commission, in adopting rules, is directed to "[pjrovide for the 
monitoring of compliance with and enforcement of the [REPS] requirements." These 
parties recommend that the Commission exercise its enforcement authority to create a 
penalty mechanism for REPS non-compliance. 

According to SunEdison and Solar Alliance, this question will prove critical to the 
success or failure of the REPS. These parties believe that without specific enforceable 



penalties, renewable resources in the State will come only at significantly increased 
expense to ratepayers, if at all. These parties further state that uncertainty as to the 
consequences of failing to achieve the REPS standard creates uncertainty as to the 
longevity and reliability of utility demand for compliance; this creates uncertainty as to 
the future of renewable development. If non-compliance penalties are unspecified, it is 
all too easy to view the mandatory standard as, instead, a "goal." 

SunEdison and Solar Alliance cite a 2004 report by the Lawrence Berkeley 
National Laboratory regarding "common and critical design pitfalls" of state renewable 
portfolio standards, including "insufficient enforcement." The authors of the Lawrence 
Berkeley report recommend establishing clear rules for enforcement in cases of non
compliance, thereby providing confidence to renewable energy developers that 
electricity suppliers will make their required purchases. 

SunEdison and Solar Alliance further cite a Guide published by the National 
Association of Regulatory Utility Commissioners (NARUC). Citing Connecticut's initial 
renewable portfolio standard, which specified neither penalties for non-compliance nor 
the standards the Connecticut DPUC would use to evaluate enforcement, the authors of 
the NARUC Guide state: 

This type of nebulous penalty system could create a "Catch-22" situation, 
wherein: (a) retailers fail to make a good faith effort to obtain renewables 
from developers; (b) the lack of good faith effort causes the developers' 
investors to have insufficient confidence to invest in new facilities; (c) the 
retailers then claim that they cannot comply because no renewables are 
available. The state could view the retailer's noncompliance as being in 
good faith, since there are no renewables available for purchase, rather 
than viewing the situation as an indication that the retailer failed to make a 
real effort to comply. If the state waives the penalty, the situation may 
repeat itself because the state has not given the retailer a strong incentive 
to work collaboratively with renewable energy suppliers. 

NCSEA recommends that, as an incentive for compliance, a non-compliant 
electric power supplier be compelled to purchase RECs from renewable generation 
sources in the Eastern Interconnect equal to any deficiency with cost recovery and 
equal to fifty percent (50%) of the deficiency without cost recovery. Acciona would 
require the purchase of such RECs up to the allowable limit on out-of-state RECs as 
provided in S.L. 2007-397. 

Discussion 

In S.L. 2007-397, the General Assembly amended Chapter 62 to include the new 
REPS mandate. Although referencing enforcement, the statute does not provide any 
new penalty provisions or other enforcement mechanisms specific to the REPS. This 
reference to enforcement in S.L. 2007-397, therefore, must be to the Commission's 
existing authority under Chapter 62. 



The Commission preliminarily concludes that its existing enforcement authority, 
including its general authority to impose fines and penalties under GS. 62-310, is 
sufficient to elicit compliance with the new REPS requirement. In fact, the authors of the 
Lawrence Berkeley report acknowledge that "[i]n regulated markets, the need for 
automatic financial penalties is lessened. Instead, strong oversight by regulators with 
control over renewable energy procurement practices and rate recovery may be 
sufficient." Thus, the proposed rules issued for comment in this Order do not include a 
penalty mechanism as suggested by several parties. 

Tracking Renewable Energy Certificates (RECs) 

Numerous parties, including NCSEA, SEM, SunEdison, Solar Alliance, Acciona, 
Small Hydro, Farm Bureau, and Wal-Mart, recommend that the Commission establish 
an electronic tracking system for RECs. These parties state that an automated system 
may represent the most efficient and effective means of providing the tracking and 
accounting required under S.L. 2007-397. In addition, many of these parties believe that 
an electronic tracking system is necessary to gain and maintain credibility with both the 
public and potential renewable energy developers. The NCSEA states, for example, that 
every other state that has a renewable portfolio standard mandate has an associated 
software-based tracking system. The NCSEA warns that the REPS in North Carolina will 
be set up to fail if the Commission does not order the adoption of a comparable system. 

These parties recommend that the Commission develop a streamlined REC 
tracking system capable of, at a minimum, the following: 

• certifying eligible facilities (and decertifying them as necessary); 
• recording the output of such resources (including behind the meter resources) 

and assigning unique RECs accordingly; 
• providing for the transfer of such RECs among generators, 

brokers/aggregators, and regulated suppliers; 
• compliance reporting to the Commission; and 
• retirement of RECs used for compliance. 

SunEdison and Solar Alliance believe that such a system can be developed and 
operational within weeks or months. 

The electric power suppliers, in contrast, state that the Commission should not 
adopt any procedures to track and account for RECs. These parties state that it will be 
the responsibility of the seller to validate and track the RECs they claim to sell. Even 
Dominion, which utilizes the Generator Attribute Tracking System (GATS) in PJM, does 
not advocate the use of an "expensive tracking system" in North Carolina. To ensure 
that energy credited toward REPS compliance is not credited toward any other purpose, 
the electric power suppliers recommend that appropriate language be included in all 
power purchase agreements prohibiting the seller from remarketing the RECs 
associated with the electric power being purchased. 



Discussion 

The Commission preliminarily concludes that it has the ability to obtain the data 
necessary to determine compliance with the REPS requirement without the necessity of 
an electronic tracking system for RECs. Furthermore, neither the additive benefit nor the 
magnitude of the costs of such a system are known. Thus, the proposed rules issued for 
comment in this Order do not include a requirement that such a system be developed 
and utilized. 

It is clear that the development and utilization of an electronic tracking system for 
RECs will impose some additional costs on compliance with the REPS mandate - costs 
that will be passed on to electric consumers and that will potentially reduce the amount 
of renewable energy actually purchased under S.L. 2007-397. More importantly, 
however, the General Assembly rejected a purely REC-based system for REPS 
compliance. Rather, S.L. 2007-397 primarily relies on actual renewable energy 
generation and the purchase of bundled energy and RECs for REPS compliance. Thus, 
one of the primary reasons offered for an electronic tracking system- to facilitate 
trading of RECs in a state, regional, or national marketplace- is not as applicable to the 
system of compliance established in North Carolina as it might be elsewhere. It is not 
clear that the added cost to develop and maintain such a system is outweighed by the 
likely benefits in North Carolina. 

While not requiring the development and utilization of an electronic tracking 
system, the proposed rules do address the issues of REC tracking and double-counting 
in various ways. First, proposed Rule R8-66 would require the owner of each renewable 
energy facility that intends to sell electric power or RECs to an electric power supplier 
pursuant to G.S. 62-133.7(b)(2) or (c)(2) to register with the Commission. This 
registration requirement would apply whether the owner of the renewable energy facility 
is required to obtain a Certificate of Public Convenience and Necessity pursuant to 
GS. 62-110.1 or is exempt from certification, whether the facility is located in-state or 
out-of-state, and whether the facility is metered or non-metered. As part of this 
registration, each generator would be required to file generation data with the 
Commission and certify that it has not, and will not, remarket or otherwise resell any 
RECs (whether or not bundled with the purchase of electric power) sold to an electric 
power supplier for the purpose of compliance with G.S. 62-133.7. Secondly, proposed 
Rule R8-67(b)(2) requires each electric power supplier to provide sufficient information, 
including supporting documentation for the purchase of renewable energy or RECs, to 
demonstrate REPS compliance. Lastly, proposed Rule R8-67(d)(2) requires each 
electric power supplier to include appropriate language in all agreements for the 
purchase of RECs (whether or not bundled with the purchase of electric power) 
prohibiting the seller from remarketing the renewable energy certificates being 
purchased by the electric power supplier. 

Procedure to Allow Recovery of Costs 

The electric power suppliers agree that all cost recovery rate changes for 
individual electric public utilities should be coordinated, if possible, to result in a single 
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annual change in customer bills. Coordination of this effort can be accomplished 
through setting of proposed factors for each recovery mechanism with a common 
effective date that recognizes when the changes will actually be reflected in customer 
bills. In the proposed rules filed with their comments, the electric power suppliers 
propose a cost-recovery mechanism for costs to be recovered through the new rate 
riders established in G.S. 62-133.7(h) and GS. 62-133.8(d) that is similar to the current 
annual fuel charge adjustment rider. 

The electric power suppliers propose to file an annual "compliance plan" to be 
reviewed and approved by the Commission setting forth how each intends to meet its 
REPS requirement for the following year and a report of how its actual compliance 
compared with the prior year's plan. In their proposed rules, an electric power supplier 
that files a compliance plan shall be conclusively deemed to be in compliance with the 
REPS requirements if such electric power supplier has taken reasonable and prudent 
steps to implement its compliance plan. The electric power suppliers further propose a 
procedural schedule for annual review and approval by the Commission. 

Electric public utilities would annually file applications for cost recovery pursuant 
to the two new rate riders established in S.L. 2007-397. Rates set under these riders 
would be recovered during a fixed cost recovery period to coincide, to the extent 
practical, with the recovery period for fuel rates set pursuant to Rule R8-55. Each rider 
would operate similarly and consist of two components: a projected component and a 
true-up component. The projected component would allow the electric public utility to 
recover its projected costs forecasted to be incurred during a projected test year; the 
true-up component of the rider would refund to the electric public utility's customers or 
reimburse the electric public utility for any over-recovery or under-recovery of costs 
incurred prior to thirty (30) days before the filing of the cost recovery applications. 

Wal-Mart and CUCA also suggest that the Commission hold an annual 
proceeding coordinated with the annual fuel charge adjustment proceeding. CUCA 
suggests that, while the evidentiary hearing might be held jointly with the fuel charge 
adjustment hearing, the discovery period for REPS cost recovery should be longer than 
that for the fuel charge adjustment proceeding, at least initially, because the REPS 
issues will require careful evaluation by ratepayers. CIGFUR did not comment on the 
timing of the REPS cost review, but recommends that there be a separate charge for 
each item of cost so that program costs for renewable energy, demand-side 
management and energy efficiency programs will be known to consumers "and 
appropriate price signals sent." 

With regard to the rider established in GS. 62-133.8(d), the Public Staff 
disagreed with the procedure proposed by the electric public utilities. The Public Staff 
states that the General Assembly intended this rider to allow recovery only of historically 
"incurred" costs and not projected costs as proposed by the utilities. While noting that it 
might be easier administratively to have each of the rate riders operate in the same 
manner, the Public Staff states that this is not required. Thus, regardless of the 
establishment and operation of the incremental cost rider, the Public Staff recommends 
that the rider established to allow recovery of incurred costs for new demand-side 
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management and energy efficiency measures not operate in the same manner as the 
current annual fuel charge adjustment rider. 

Discussion 

Pursuant to GS. 62-133.7(h)(4), "[a]n electric power supplier shall be allowed to 
recover the incremental costs incurred to comply with the requirements of subsections 
(b), (c), (d), (e), and (f) of this section and fund research as provided in subdivision (1) 
of this subsection through an annual rider not to exceed the ... per-account annual 
charges" set forth in the statute. In addition, GS. 62-133.7(h)(5) provides: 

The Commission shall adopt rules to establish a procedure for the annual 
assessment of the per-account charges set out in this subsection to an 
electric public utility's customers to allow for timely recovery of all 
reasonable and prudent costs of compliance with the requirements of 
subsections (b), (c), (d), (e), and (f) of this section and to fund research as 
provided in subdivision (1) of this subsection. 

With regard to the rider established in GS. 62-133.8(d), the statute provides: 

The Commission shall, upon petition of an electric public utility, approve an 
annual rider to the electric public utility's rates to recover all reasonable 
and prudent costs incurred for adoption and implementation of new 
demand-side management and new energy efficiency measures. 

Noting that the new law does not explicitly allow for a true-up with either rider, the 
Commission seeks specific comment on whether it is legally permissible or appropriate 
to adopt the two-part riders proposed by the electric public utilities. See State ex rel. 
Utilities Comm'n v. Thornburg. 353 S.E.2d 413, 84 N.C. App. 482, rev, denied. 358 
S.E.2d 533, 320 N.C. 517 (1987). The Commission further notes, however, that both the 
statutory language and policy considerations differ with regard to the two riders. 

With regard to the rider established in G.S. 62-133.7(h), the proposed rules 
issued for comment in this Order include two alternatives for Rule R8-67(c). The first 
alternative would adopt a two-part rider that would operate prospectively with a true-up 
similar to that proposed by the electric public utilities. The second alternative would only 
allow recovery for incremental costs actually incurred during the 12-month test period. 
Both alternatives provide the opportunity for full cost recovery by an electric public utility. 
The differences between the two alternatives are only in the timing of the recovery and 
the actual recovery mechanism. Consistent with the Public Staff's recommendation, the 
proposed rules issued for comment include only one alternative for full cost recovery 
under the rider established in GS. 62-133.8(d) and would allow recovery for costs 
previously incurred for new demand-side management and energy efficiency measures. 



Conclusion 

The Commission appreciates the efforts of the parties in filing comments and 
recommendations regarding rules and regulations to implement S.L. 2007-397, 
particularly given the expedited schedule and the press of other matters currently 
pending before the Commission. After careful consideration of these initial filings, the 
Commission finds good cause to issue the attached proposed rules for further 
comment. A clean version of the proposed rules is set forth in Appendix A; a black-lined 
version is attached as Appendix B. 

Despite the fact that certain choices necessarily had to be made in order to 
propose rules for comment, the Commission has not made a final decision with regard to 
any substantive issue in this proceeding. The Commission welcomes comments and reply 
comments from any party with regard to any issue. Comments or recommendations for 
changes to the proposed rules should be fully supported by appropriate legal or policy 
justification. 

The Commission further finds good cause to extend the deadline for interested 
persons to file petitions to intervene in accordance with the Commission's Rules and 
Regulations and participate in this proceeding. 

IT IS, THEREFORE, ORDERED as follows: 

1. That interested persons desiring to become formal participants and parties 
of record in this proceeding, and who have not previously done so, shall file petitions to 
intervene in accordance with the applicable Commission rules on or before Friday, 
November 9, 2007; and 

2. That parties may file initial comments on the proposed rules attached 
hereto on or before Friday, November 9, 2007, and may file reply comments on or 
before Friday, November 16, 2007. Comments or recommendations for changes to the 
proposed rules should be fully supported by appropriate legal or policy justification. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 26'h day of October, 2007. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L Mount, Deputy Clerk 

Ah 102607.02 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 113 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rulemaking Proceeding to Implement ) ORDER ADOPTING 
Session Law 2007-397 ) FINAL RULES 

BY THE COMMISSION: On August 23, 2007, the Commission issued an Order 
Initiating Rulemaking Proceeding in this docket seeking comment from interested 
persons on rules to implement Session Law 2007-397 (Senate Bill 3). In addition, the 
Commission requested that the Public Staff of the North Carolina Utilities Commission 
(Public Staff), after considering the parties' initial filings, prepare and file proposed rules 
or rule revisions implementing Section 4 of Senate Bill 3. 

Pursuant to the Commission's August 23, 2007 Order, comments were received 
on or before September 24, 2007, from 23 parties: 

Acciona Energy North America Corporation (Acciona); 
Appalachian Energy, LLC; 
Carolina Industrial Group for Fair Utility Rates I, II and III (CIGFUR); 
Carolina Utility Customers Association, Inc. (CUCA); 
CPV Renewable Energy Company, LLC (CPV); 
North Carolina Department of Environment and Natural Resources, Division 
of Water Resources (DENR); 
Virginia Electric and Power Company d/b/a Dominion North Carolina Power 
(Dominion); 
Duke Energy Carolinas, LLC (Duke); 
Electricities of North Carolina, Inc. (Electricities); 
Environmental Defense (ED); 
North Carolina Electric Membership Corporation (NCEMC); 
North Carolina Farm Bureau Federation, Inc. (NCFB); 
North Carolina Small Hydro Group (Small Hydro); 
North Carolina Sustainable Energy Association (NCSEA); 
North Carolina Wildlife Resources Commission (Wildlife Resources). 
Nucor Steel-Hertford, a division of Nucor Corporation (Nucor); 
Progress Energy Carolinas, Inc. (Progress); 
Southern Alliance for Clean Energy (SACE); 
Southern Environmental Law Center (SELC); 
Southern Energy Management (SEM); 
Solar Alliance; 



Sun Edison LLC (SunEdison); and 
Wal-Mart Stores East, LP (Wal-Mart). 

In addition, comments were received from the United States Clean Heat and Power 
Association (CHPA), which filed a motion to submit comments as an interested party 
without seeking to intervene as a formal party. On November 6, 2007, the Commission 
received a letter from the Mayor of Chapel Hill. 

Other parties that were allowed to intervene include: 

• Bio-Energy Conversion, LLC (Bio-Energy); 
• Domtar Paper Company, LLC (Domtar); 
• EcoPlus, Inc. (EcoPlus); 
• Elster Integrated Solutions (Elster); 
• Fibrowatt, LLC (Fibrowatt); 
• William H. Lee (Lee); 
• North Carolina Waste Awareness and Reduction Network, Inc. (NC WARN); 
• Piedmont Natural Gas Company, Inc. (Piedmont); and 
• Public Service Company of North Carolina (PSNC). 

In addition, Roy Cooper, Attorney General, filed his notice of intervention. The 
intervention and participation of the Public Staff is recognized in accordance with 
applicable law. The petition to intervene filed by EnergyUnited Electric Membership 
Corporation was denied. 

On October 26, 2007, after reviewing the initial filings of the parties, the 
Commission issued an Order Issuing Proposed Rules for Comment. Clean and black-
lined versions of the proposed rules compared to the Commission's current rules were 
attached to the Order as Appendices A and B. 

Pursuant to the Commission's October 26, 2007 Order, initial comments were 
received on or before November 14, 2007, from Bio-Energy, CIGFUR, CPV, CUCA, 
Dominion, Duke, ED, Electricities, NC WARN, NCEMC, NCFB. NCSEA, Nucor, 
Piedmont, Progress, SACE, SELC, Solar Alliance, SunEdison, Wal-Mart, Wildlife 
Resources, the Attorney General and the Public Staff. In addition, comments were 
received from Dr. John Neufeld, Professor of Economics, UNC Greensboro. Reply 
comments were received on or before December 17, 2007, from CPV, CUCA, CIGFUR, 
Dominion, Duke, ED, Electricities, NCWARN, NCEMC, NCSEA, Nucor, Piedmont, 
Progress, PSNC, SACE, SELC, Small Hydro, Solar Alliance, SunEdison, Wal-Mart, the 
Attorney General and the Public Staff. In addition, comments were received from CHPA 
and the North Carolina Public Interest Research Group and Education Fund (NCPIRG). 
Supplemental comments were filed after December 17, 2007, by NCSEA, Duke and 
Progress. 

As a preliminary matter, the Commission stated in its October 26, 2007 Order 
that, despite the fact that certain choices necessarily had to be made in order to 



propose rules for comment, it had not made a final decision with regard to any 
substantive issue in this proceeding. In numerous filings since the issuance of that 
Order, Duke argued that adoption of the proposed rules "will have prejudged the merits 
o f its Save-a-Watt proposal in Docket No. E-7, Sub 831. In a separate letter filed on 
December 17, 2007, Duke "reiterate[d] its disappointment" with the proposed rules and 
complained that the Commission had "effectively foreclosed the opportunity for 
consideration of Duke's proposal. As discussed below with respect to specific issues, it 
was not and is not the Commission's intent in adopting rules to implement Senate Bill 3 
to prejudge the merits of Duke's Save-a-Watt proposal, except as it might be contrary to 
the new law, or to limit the opportunity for any other party to raise concerns or challenge 
Duke's proposal in subsequent proceedings. In its August 31, 2007 Order in Docket 
Nos. E-7, Subs 828, 829 and 831 and E-100, Sub 112, the Commission stated that it 
"will hear and decide the merits of Duke's Save-a-Watt application after completion of 
this rulemaking. With the issuance of this Order and the adoption of final rules to 
implement Senate Bill 3, the Commission is now prepared to address Duke's proposal 
in a separate proceeding. The Commission reiterates that it has not prejudged any 
aspect of Duke's proposal and could not do so consistent with the Code of Judicial 
Conduct. Duke's suggestion to the contrary is simply erroneous. 

The Commission has carefully considered all of the comments filed in this docket 
in adopting final rules to implement Senate Bill 3. The positions of the parties and the 
Commission's conclusions with respect to the most significant issues raised in the 
comments are set forth below. Proposals not specifically discussed below have been 
considered and decided as reflected in the final rules. Appendix A to this Order is a 
clean version of the final rules.1 Appendix B is a black-lined comparison of the final rules 
to the proposed rules attached to the Commission's October 26, 2007 Order. 

ISSUE 1. Request for public hearings 

NC WARN requested, in light of the substantial public interest shown in the 
legislative debate on Senate Bill 3, that the Commission hold a public hearing with 
regard to the rules implementing the statute. NC WARN noted that the Commission 
often has public hearings as part of any number of types of dockets, and a public 
hearing provides a clear means for interested members of the public to provide their 
input without the burden of intervening. No party commented on NC WARN's request. 

While hearings are often held in matters before the Commission, the Commission 
concludes that hearings are not necessary or appropriate in this proceeding. The 
Commission has, however, as NC WARN suggested, sought and received substantial 

The Commission determined as it was issuing this Order that the General Assembly had 
codified Section 2(a) of Senate Bill 3 as G.S. 62-133.8 and Section 4(a) as G.S. 62-133.9. To reduce the 
potential for confusion, the Commission will reference in this Order and in the attached rules, as did the 
parties in their comments, Section 2(a) of Senate Bill 3 as G.S. 62-133.7 and Section 4(a) as 
G.S. 62-133.8. The Commission will amend by further order the rules adopted herein to correct the 
statutory references in the rules. 



comment from (MULTIPLE PARTIES REPRESENTING) the public with regard to the 
rules proposed to be adopted to implement Senate Bill 3. Therefore, the Commission 
concludes that the public has had an adequate opportunity to participate in this 
proceeding and to inform the Commission of its views, that all of the important issues in 
this docket have been fully vetted, and that public hearings as suggested by NC WARN 
would only delay the adoption of rules without providing new material information to the 
Commission for use in reaching its decision. It should be noted that the application and 
implementation of the rules adopted herein will occur in specific proceedings in which 
members of the public will have a meaningful opportunity to participate. 

RULE R8-52 

ISSUE 2. Information required to be included in Monthly Fuel Reports 

Rule R8-52(a) specifies the information that electric public utilities must file in 
their Monthly Fuel Repots. 

The Public Staff proposed to revise Rule R8-52(a) to provide greater specificity 
with respect to the contents of the Monthly Fuel Reports in keeping with 
G.S. 62-133.2(a1) and (a3) and to include information regarding costs to comply with 
the Swine Farm Methane Capture Pilot Program established in Section 4 of Session 
Law 2007-523. 

No other revisions to Rule R8-52 have been proposed in this proceeding, and no 
party opposed the Public Staff's proposed revisions to Rule R8-52. 

The Commission, therefore, concludes that Rule R8-52 should be revised as 
proposed by the Public Staff. 

RULE R8-55 

ISSUE 3. Dates for annual fuel hearings and fil ing schedules 

Proposed changes to sections (b), (f), (h), (i) and (j) of Rules R8-55 would modify 
the schedule for annual hearings to review changes in the cost of fuel and fuel-related 
costs. 

Duke commented that the proposed amendments "allocate all of the additional 
time [within which the Commission must rule on a fuel charge adjustment application] to 
the interveners and the Commission." Duke also expressed concern that the proposed 
hearing date of the third Tuesday of June is burdensome given the schedule of its fuel 
cost adjustment proceeding in South Carolina. Duke proposed amendments to 
proposed Rule R8-55 to provide that its annual hearing will be scheduled for the first 
Tuesday of June and that its application will be filed 90 days, rather than 105 days, prior 
to the hearing. Duke proposed that interventions and intervenor testimony be filed 
30 days, rather than 15 days, prior to the hearing to allow the utilities and other parties 
notice of the identity of the parties that may participate and issues that may be raised at 
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the hearing. Progress also proposed that interventions and intervenor testimony be filed 
30 days prior to the hearing, but proposed that rebuttal testimony be filed 15 days, 
rather than 5 days, prior to the hearing. 

Dominion expressed concern about the effect of the proposed schedule on the 
effective date of its rate change for changes in the cost of fuel and fuel-related costs 
and proposed that its hearing date be returned to the second Tuesday of November. 
Dominion also proposed that the utility be required to file its application 75 days prior to 
the hearing and that rates be effective 120 days after the application is filed. 

In its reply comments, the Public Staff asserted that Senate Bill 3 extended the 
time within which the Commission must issue an order after an application is filed under 
G.S. 62-133.2 from 120 days to 180 days at the request of the Commission and the 
Public Staff. The intent was to give the Public Staff additional time to investigate, and 
the Commission additional time to issue a decision, in a proceeding made significantly 
more complex by the addition of "fuel-related costs" to the statute pursuant to Senate 
Bill 3. The simplest way to accomplish this objective is to extend the hearing dates and 
effective dates of the rate changes while retaining the current test periods and deadlines 
for filing applications. However, the Public Staff recognized the concerns of the utilities 
and did not object to some modifications to the proposed schedule to accommodate 
them. The Public Staff recommended that proposed Rule R8-55(b) be changed to 
provide that the annual hearing for Duke will be scheduled for the first Tuesday of June 
and that the annual hearing for Dominion will be scheduled for the second Tuesday of 
November, as it is under the current rule. The Public Staff further recommended that 
proposed Rule R8-55(f) be changed to provide that the applications and testimony will 
be filed by Duke and Progress at least 90 days prior to the hearing and by Dominion at 
least 75 days prior to the hearing, but that the filing of intervenor testimony will be left at 
15 days prior to the hearing. This will give the Public Staff 75 days in which to 
investigate the applications of Duke and Progress and 60 days in which to investigate 
the less complex application of Dominion, which the Public Staff hopes will be 
adequate. The Public Staff further noted that, since filing its comments, Duke has 
suggested that its rider hearing under proposed Rule R8-69 be scheduled for the first 
Tuesday of May instead of as soon as practicable after the hearing under Rule R8-55. 
The Public Staff does not believe that a hearing 60 days after the fifing will allow 
sufficient time for investigation and therefore opposed this change. 

CUCA opposed the proposals by the utilities for the Commission to alter the 
timing relating to fuel and REPS review proceedings. According to CUCA, the utilities' 
proposals would unreasonably shorten the period for discovery in these proceedings. 
CUCA asserted that the timeline set forth in the Commission's proposed rules is 
reasonable, and, for that reason, CUCA stated that it is opposed to all of the utilities' 
proposals on this issue. 

In its initial comments, Nucor proposed that Rule R8-55(j) be revised to allow the 
Public Staff and other interveners an opportunity to file surrebuttal testimony. In its reply 
comments, Nucor asserted that the new schedule for Dominion's annual fuel 
proceedings contained in the Commission's proposed rules should be adopted. Nucor 



stated that the existing schedule for fuel proceedings is already tight prior to the Senate 
Bill 3 amendments, even without the extra DSM/EE and REPS filing requirements. With 
these new elements added to the mix, it is even more important that additional time be 
built into the schedule. The schedule contained in the Commission's proposed rule 
should be adopted. 

Duke, Progress and Dominion opposed Nucor's proposed change regarding 
surrebuttal testimony, asserting that Nucor's proposal is inconsistent with the standard 
evidentiary requirement that the party with the burden of proof has the right to open and 
close with regard to the presentation of evidence. 

The Commission agrees with the hearing dates and filing schedules 
recommended by the Public Staff and will, therefore, approve, with minor modification, 
the Public Staff's proposed revisions to Rule R8-55 as discussed above. The revised 
dates for the annual hearings and filing schedules specified in Rule R8-55(b) and (f) will 
be approved with one caveat; the Commission hereby reserves the right to revisit the 
hearing dates and filing schedules approved for Duke, Progress and Dominion should 
the Commission subsequently determine, through experience, that additional time is, in 
fact, needed to coordinate, hear and determine one or more of their annual fuel charge 
adjustment, REPS and DSM/EE cases. The Dominion schedule is particularly 
abbreviated and is the one most likely to require a future adjustment. Further, the 
Commission declines to revise the filing dates for interventions, intervenor testimony, 
and utility rebuttal testimony presently set forth in Rule R8-55(h), (i) and (j). There has 
been no compelling showing by the electric public utilities in support of their proposals 
to change these longstanding filing schedules. Likewise, the Commission finds good 
cause to deny Nucor's request that Rule R8-55(j) be revised to allow the Public Staff 
and other intervenors an opportunity to file surrebuttal testimony. The utilities have the 
burden of proof in fuel charge adjustment cases and, for that reason, have the right, as 
a general rule, to present the closing evidence in rebuttal. The Commission does, 
however, have the discretion, on a case-by-case basis, to allow surrebuttal testimony 
based upon a showing of good cause. 

ISSUE 4. Updating experience modification factor (EMF) rider for over- or 
under-recoveries 

Duke proposed that the methodology in Rule R8-55(d)(3) for establishing the 
EMF rider be changed to allow the incorporation of experienced over- or under-
recoveries "up to thirty (30) days" rather than "through the date that is thirty (30) 
calendar days" prior to the hearing date to allow the use of a month-end amount 
consistent with Duke's fuel accounting practices. 

In its reply comments, the Public Staff agreed with this change. 

The Commission, therefore, concludes that Rule R8-55(d)(3) should be revised 
as proposed by Duke. 



ISSUE 5. information and data to be filed by Dominion 

Dominion noted that G.S. 62-133.2(a3) requires it to exclude costs identified in 
Rule R8-55(a)(3) and Ca)(5) as fuel costs. Dominion requested an affirmative statement 
in Rule R8-55 that these items need not be filed by the Company and proposed a 
change to the definition of "cost of fuel and fuel-related costs" in Rule R8-55(a). 

In its reply comments, the Public Staff stated that it does not oppose an 
affirmative statement of this limitation, but recommended that it be included in the 
subsection (e) filing requirements rather than in the definitions. The Public Staff 
recommended a similar change to Rule R8-52(a). 

The Commission concludes that Rules R8-52(a) and R8-55(e) should be revised, 
with slight modification, as proposed by the Public Staff in response to Dominion's 
request. 

ISSUE 6. Non-uniform increments and decrements and peak demand 
information 

Progress proposed to add the following sentence to Rule R8-55(d)(1): "The costs 
shall be allocated among customer classes in accordance with G.S. 62-133.2(a2)." 
Progress also proposed that the filing requirements in Rule R8-55(e)(1) include "peak 
demand by customer class." CIGFUR commented that this information should be part of 
the annual filing in a format deemed necessary by the Commission for the required 
allocations. 

CIGFUR noted that Rule R8-55{d)(3) does not explicitly recognize that differing 
riders may be required for different classes of customers under G.S. 62-133.2(a2)(2) 
and (a3). CIGFUR suggested that subsection (d)(3), and perhaps subsection (e)(13), 
should be revised to provide for non-uniform riders. 

In its reply comments, the Public Staff stated that it does not oppose the changes 
proposed by Progress or CIGFUR's suggestion with respect to Rule R8-55(d)(1), but 
recommended that the changes be made in a slightly different form. 

The Commission finds good cause to adopt the rule revisions to R8-55(d) in the 
form proposed by the Public Staff. The Commission also finds good cause to adopt the 
"peak demand by customer class" language revision to Rule R8-55(e)(1) advocated by 
Progress and CIGFUR. The Commission finds no compelling reason to amend 
Rule R8-55(e)(13) as suggested by CIGFUR. 

ISSUE 7. Interest on under-collections of fuel costs and fuel-related costs 

Both Duke and Progress proposed changes to Rule R8-55(d) to require interest 
on under-collections of the reasonable and prudently incurred cost of fuel and fuel-
related costs recovered through the EMF rider, arguing that a utility incurs a carrying 

7 



cost on under-recoveries just as customers experience a lost opportunity cost on over-
recoveries. 

In its reply comments, the Public Staff noted that the Commission considered 
and rejected this proposal many years ago. In its Order Revising Rules and Procedures, 
issued August 14, 1986, in Docket No. E-100, Sub 47, the Commission noted that the 
time lag between the under-collection of reasonable and prudently incurred fuel costs 
and future revenue realization of that under-collection "should provide the utility with 
considerable incentive to minimize its fuel costs." In its Order Adopting Amended 
Rule R8-55. issued April 27, 1988, in Docket No. E-100, Sub 55, the Commission 
stated: 

G.S. 62-130(e) requires that overcollections by a utility from its customers 
shall be refunded with interest and, accordingly, the Commission has 
amended its Rule R8-55 to provide for each utility to refund any 
overcollections of reasonable and prudently incurred fuel costs through 
the operation of the EMF rider with interest. 

In a subsequent proceeding, the Commission addressed a proposal by Dominion to 
include in rate base as an element of working capital the average balance of 
unrecovered fuel expense (net of federal income tax) because the company was 
allowed no interest as part of the EMF. In its Order Approving Partial Rate Increase, 
issued February 14, 1991, in Docket No. E-22, Subs 314 and 319, the Commission 
rejected this proposal, saying, "Allowing a return on the underrecovery would negate 
this incentive." 

In his reply comments, the Attorney General took the position that neither the 
Public Utilities Act nor Senate Bill 3 authorizes the recovery of interest on fuel cost 
under-collections and that there is no statutory basis for the companies' proposed 
amendment. The Attorney General noted that, in 1981, the General Assembly added 
subsection (e) to G.S. 62-130, which provides as follows: 

(e) In all cases where the Commission requires or orders a public utility 
to refund moneys to its customers which were advanced by or 
overcollected from its customers, the Commission shall require or order 
the utility to add to said refund an amount of interest at such rate as the 
Commission may determine to be just and reasonable; provided, however, 
that such rate of interest applicable to said refund shall not exceed ten 
percent (10%) per annum. (1981 N.C. Sess. Laws, c. 461, § 1) 

According to the Attorney General, the Commission's present Rule RS-SSfcJfS), 
requiring interest on an over-collection of fuel costs, expressly cites the above 
subsection and tracks its language. The General Assembly enacted the fuel cost 
statute, G.S. 62-133.2, in 1982. It adopted extensive amendments to the statute as part 
of Senate Bill 3. See Senate Bill 3, Sec, 5. It is presumed that the General Assembly 
acted with full knowledge of prior and existing law. See State ex rel. Utils. Comm'n v. 
Thornburo. 84 N.C. App. 482, 353 S.E.2d 413, disc, rev, denied. 320 N.C. 517, 358 
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S.E.2d 533 (1987). If the General Assembly had intended to authorize the Commission 
to require customers to pay interest on a utility's fuel cost under-collection, then it easily 
could have done so in Senate Bill 3. In the absence of such authority, the Commission 
should not alter its present rule. 

The Attorney General noted that the Commission has approved settlement 
agreements that included interest on an anticipated under-collection of fuel costs where 
the agreement is made to avoid customer rate shock. In those cases, the Commission 
found the interest charge to be justified because the utility was agreeing to delay the 
receipt of fuel revenues that it otherwise was entitled to collect. See Order Approving 
Fuel Charge Adjustment, Docket No. E-2, Sub 868, at 23 (Sept. 26, 2005). In contrast, 
there is no equitable basis for an absolute requirement that the utilities recover interest 
on every under-collection of fuel costs. The utilities have decades of experience in 
operating generating plants and purchasing fossil fuels. Further, in the annual fuel cost 
proceedings the Commission gives due deference to the utilities' projections of their fuel 
costs. Thus, the Attorney General took the position that it is fair that the utilities bear the 
carrying costs when their projections result in an under-collection. 

CIGFUR took the position that interest on under-recoveries of fuel and fuel-
related costs should not be allowed. Allowing utilities to pass this category of costs 
through to customers via a rider to rates with a true-up provision is a major exception to 
the statutory scheme of ratemaking utilized in North Carolina. Normally, a utility is not 
entitled to recover increases in costs without examination of increases in revenues and 
other factors relevant to determining a fair return. G.S. 62-133. Allowing interest on any 
underrecovery in addition to the true-up is not warranted and would inequitably place all 
the risk and burden on the ratepayers. 

CUCA took the position that the Commission should reject the utilities' proposal 
for at least three reasons: (1) The Commission has had a long-standing practice of 
refusing to allow interest to be accrued on fuel expense under-collections. Senate Bill 3 
did not modify the fuel expense collection provisions to allow for the accrual of interest 
on fuel expense under-collections, so the Commission should not now do so through a 
rulemaking process designed to implement Senate Bill 3. (2) Allowing interest to accrue 
on over-collections in order to protect ratepayers and preventing interest from accruing 
on under-collections forces the utilities to be as accurate as possible in their expense 
projections. If under-collections were allowed to accrue interest, the utilities could "game 
the system" by intentionally under-collecting when the rate of interest accrual exceeded 
the available market rate. (3) Annual rate adjustments for fuel and REPS costs are 
exceptions to standard ratemaking for the benefit of the utilities. They should not be 
allowed to further benefit from the accrual of interest on their under-collections. CUCA 
therefore asked the Commission to retain its policy of precluding the accrual of interest 
on utility expense under-collections. 

The Commission finds good cause to deny the utilities' proposal to recover 
interest on under-collections of fuel costs and fuel-related costs for the reasons of law 
and policy previously set forth in Commission orders and for the reasons generally 
asserted by the Public Staff, the Attorney General, CIGFUR, and CUCA in their 



comments in this proceeding. If the General Assembly had intended to authorize the 
Commission to require customers to pay interest on a utility's under-collection of fuel 
costs, then it easily could have done so in Senate Bill 3. In the absence of any such 
legislative intent or authority, the Commission will not alter its present rule. 

ISSUE 8. Recovery of costs incurred to comply with the Swine Farm Methane 
Capture Pilot Program 

CUCA noted that the definition of "cost of fuel and fuel-related costs" in 
Rule R8-55(a) includes as a separate item (7): "All costs of compliance with the Swine 
Farm Methane Capture Pilot Program pursuant to North Carolina S.L. 2007-523 [(Senate 
Bill 1465)]." CUCA commented that electricity generated from swine farm methane 
recapture satisfies G.S. 62-133.7(e) and should be recovered under 
G.S. 62-133.2(a1)(6). Therefore, in CUCA's view, the costs should be treated as a 
subcategory of Rule R8-55(a)(6), not as a separate category. CUCA stated that this is 
important because costs recovered in subsection (al)(6) are subject to the 2% cap 
under G.S. 62-133.2(a2). CUCA proposed that Rule R8-55(a)(7) be deleted, 
Rule R8-55(a)(8) be renumbered, and Rule R8-55(a)(6) be rewritten. 

In its reply comments, the Public Staff disagreed with CUCA's proposal. 
According to the Public Staff, Section 4(d) of Senate Bill 1465 provides that each 
electric public utility that serves a swine farm selected for participation in the Swine 
Farm Methane Capture Program "is required to purchase all electricity generated by use 
of captured methane as a fuel by pilot program participants for seven years." Section 
4(d) further provides, "All costs incurred by an electric public utility to comply with the 
provisions of this section may be recovered as costs of fuel pursuant to G.S. 62-133.2." 
Senate Bill 1465 contains no reference to G.S. 62-133.7 or to G.S. 62-133.2(a1)(6), 
which were enacted earlier. The Public Staff, therefore, asserted that the costs at issue 
are not subject to the 2% cap and are properly included in Rule R8-55 as a separate 
category. The Public Staff did, however, propose minor wording changes to 
Rule R8-55(a)(7) and (e)(9) consistent with its proposed revision to 
Ru[eR8-52(a)(1)(xii). 

In its reply comments, CIGFUR supported CUCA's position on this issue. 
According to CIGFUR, swine waste resources are defined as renewable by Senate 
Bill 3. G.S. 62-133.7(a)(8). Consequently, the costs of purchases of power generated by 
swine waste resources are recoverable as purchases of power from renewable facilities 
pursuant to G.S. 62-133.2(a1)(6). Senate Bill 1465 requires only that all costs incurred 
by a utility to comply be recovered as costs of fuel pursuant to G.S. 62-133.2. There is 
no conflict between the provisions of G.S. 62-133.2 and Senate Bill 1465 and, therefore, 
no need or basis for a separate category of fuel costs other than those authorized by 
G.S. 62-133.2. 

The Commission finds good cause to reject CUCA's proposal for the reasons set 
forth by the Public Staff. The Commission will also adopt the minor wording changes to 
Rule R8-55(a)(7) and (e)(9) proposed by the Public Staff, [limited in nature] 
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RULE R8-61 

ISSUES. Permissible times for fil ing applications pursuant to G.S. 62-110.6 
and G.S. 62-110.7 

In its initial and reply comments, the Public Staff proposed to revise subsections 
(f) and (h) of Rule R8-61 to conform the rule to G.S. 62-110.6(b) and G.S. 62-1107(b). 
The Public Staff noted that G.S. 62-110.6(b) provides that a public utility may file an 
application pursuant to G.S. 62-110.6 requesting the Commission to determine the need 
for an out-of-state electric generating facility that is intended to serve retail customers in 
North Carolina at any time after an application for a certificate of public convenience 
and necessity or license for construction of the generating facility has been filed in the 
state in which the facility will be sited. Similarly, the Public Staff noted that 
G.S. 62-110.7(b) provides that a public utility may request the Commission to review the 
public utility's decision to incur project development costs at any time prior to the filing of 
an application for a certificate to construct a potential nuclear generating facility to serve 
North Carolina retail customers. 

In its initial comments, Duke noted that the proposed rules regarding a public 
utility's election to request ongoing review of construction of an in-state facility for which 
the Commission has granted a certificate of public convenience and necessity, 
RuleR8-61(e), or for an out-of-state facility for which the Commission has made a 
determination of need, Rule R8-61(g), would require that the utility file an application for 
an ongoing review within 12 months after issuance of the certificate by this Commission 
or by the state commission in the state in which the out-of-state facility is to be 
constructed. Duke asserted that neither the amendments to G.S. 62-110.1 nor the new 
G.S. 62-110.6 include such a time limitation on initiating an ongoing review. Notably, the 
proposed rules do not place the same time limitations on the Commission should it 
choose to initiate an ongoing review on its own motion. Duke asserted that the rules 
should provide utilities with the flexibility to request that the Commission initiate an 
ongoing review at any point during the construction phase. 

Duke further noted that the new G.S. 62-110.7(b) dearly provides that a public 
utility may request that the Commission review the public utility's decision to incur 
project development costs for a potential nuclear electric generating facility "[a]t any 
time prior to the filing of an application" for a certificate for the facility. Yet, proposed 
Rule R8-61(h) would require that the utility file such an application before any project 
development costs are actually incurred. According to Duke, this time restriction is in 
clear contradiction with Senate Bill 3 and, therefore, must be changed to be consistent 
with G.S. 62-110.7(b). 

In its initial comments, Progress proposed to amend subsections (f) and (h) of 
proposed Rule R8-61 to conform with the provisions of Senate Bill 3, which expressly 
state the time periods during which applications can be filed pursuant to G.S. 62-110.6 
and G.S. 62-1107. 
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In its initial comments, Dominion stated that the Commission's proposed 
Rule R8-61(f) restricts the time in which a utility may file an application for an out-of-
state facility to "no later than 6 months after an application for a certificate of public 
convenience and necessity or license for the construction of the generating facility has 
been filed in the state in which the facility will be sited." G.S. 62-110.6(b) states that the 
public utility may file a petition "any time after the application for a certificate or license 
for the construction of the facility has been filed in the state in which the facility will be 
sited." (Emphasis added by Dominion). Objectively, there is no statutory basis for the 
Commission to limit the time in which the application can be filed. 

According to Dominion, supporting the plain reading of the statute to allow filing 
"any time" is the General Assembly's statement that, in making its determination, "the 
Commission may consider whether the state in which the facility will be sited has issued 
a certificate or license for construction of the facility and approved a construction cost 
estimate and construction schedule for the facility." G.S. 62-110.6(c). The apparent 
policy reason for this provision is that the host state is likely to be the setting where all of 
the issues involving the authorization of the construction of the generation facility will be 
examined and the final construction schedule and costs will be determined. By waiting 
for the decision in the other jurisdiction, the Commission will have the benefit of all this 
information. The requirement that the Commission issue its order within 180 days of the 
filing of the petition also argues for allowing the utility to file after the host state's 
certificate is issued. In addition, the utility is not put in a position of filing with the 
Commission its estimated costs and construction schedule, receiving approval within 
180 days, and then addressing revisions and cost changes required by the host state 
that cause the Commission's approval and the host state's approval to be out of sync. 
Presumably the Commission would allow the utility to file to amend the approval or 
capture such changes during the ongoing review process under R8-61(g), but this 
would be contrary to considerations of administrative and judicial efficiency and could 
delay construction of the facility. 

Dominion also stated that there are immediate, practical implications for it if this 
rule is adopted with the six-month limitation. Dominion filed applications with the Virginia 
State Corporation Commission (Virginia SCC) relating to Ladysmith Units 3 and 4 on 
April 19, 2007, and received approval to construct the units on August 24, 2007. 
Dominion is concerned that the way the proposed rule is currently drafted, it will not be 
allowed to file an application with the Commission so as to obtain recovery for the 
facility in its next rate case pursuant to G.S. 62-110.6(d). Dominion also filed an 
application with the Virginia SCC on July 13, 2007, for a certificate for a clean-coal, 
carbon-capture compatible coal plant in Wise County, Virginia (Virginia City Hybrid 
Plant). If this proposed rule goes into effect, Dominion would be required to file its 
application with the Commission by January 12, 2008. Furthermore, it should also be 
noted that the Virginia SCC's hearing on the Virginia City Hybrid Plant will begin on 
January 8, 2008. If the plant is approved, the Virginia SCC could impose conditions on 
its approval that change certain aspects of the Company's original applications as filed 
with the Virginia SCC and the Commission. This would mean that the application filed 
with the Commission would not necessarily have any relation to the actual facility that 
would be built out-of-state. 
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Dominion further stated that, if a utility is required to file a petition with the 
Commission within the six-month time line, it is very possible that the petition will not 
reflect the actual costs or construction timeline of the facility. As a legal, practical and 
judicial efficiency matter, Dominion asserted that the utility constructing the out-of-state 
facility should be allowed to resolve issues in the host state before starting down a 
parallel, but potentially divergent, path before the Commission. This is not to say that 
the Commission cannot exercise its statutory authority to consider the need, costs and 
construction schedule of the facility. 

Dominion stated that proposed RuleR8-61(h) is intended to implement new 
G.S. 62-1107 regarding the approval and recovery of project development costs for in
state and out-of-state nuclear generation facilities. The last sentence of the proposed 
rule states: "Any such application shall be filed before any project development costs 
are actually incurred." According to Dominion, this restriction appears to go beyond the 
scope of G.S. 62-1107. The statute states that a utility can file an application for project 
development costs "[a]t any time prior to the filing of an application for a certificate to 
construct a potential nuclear electric generating facility" in the host state. 
G.S. 62-110.7(b) (Emphasis added by Dominion). The Commission should not put 
greater constraints on the filing schedule than those imposed by the General Assembly. 
In application, the proposed rule's requirement is harmful to Dominion. Dominion stated 
that it is common knowledge that it plans to and is engaged in preliminary activities to 
expand its North Anna nuclear generating facility by constructing a new, third nuclear 
reactor for the generation of electricity at that site. Once completed, this project would 
benefit Dominion's customers by providing low cost and reliable electric power. 
Pursuant to G.S. 62-1107, Dominion should be able recover its project development 
costs for this project in its rates. As drafted, the proposed rule would preclude Dominion 
from submitting these project development costs to the Commission for approval 
because they have already been incurred. 

Duke, Progress and Dominion filed joint reply comments which stated that they 
are in agreement with the Public Staff in recommending that proposed Rule R8-61(f) be 
modified to allow applications to the Commission for demonstrating the need, estimated 
construction costs and construction schedule for an out-of-state facility to be filed at 
"any time" after an application has been filed in the host state. This interpretation is 
supported by G.S. 62-110.6(b). Duke, Progress and Dominion further stated that they 
are also in agreement with the Public Staff in recommending that the Commission 
modify proposed Rule R8-61(g) to allow applications to the Commission for review of 
decisions to incur project development costs for in-state and out-of-state nuclear 
facilities to be made at "any time" prior to filing an application for a certificate or license 
for the facility and that applications do not need to be filed before the project 
development costs are actually incurred. This interpretation is supported by 
G.S. 62-110.7(b). 

In his reply comments, the Attorney General asserted that proposed 
Rule R8-61(f) should include a timeliness requirement for requesting a determination of 
need and an estimate of cost for an out-of-state generating facility. According to the 
Attorney General, Progress, Duke and Dominion commented that proposed 
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Rule R8-61(f) imposes an improper restriction by requiring an application for advance 
findings concerning a proposed out-of-state generating facility to be filed with the 
Commission "no later than 6 months after an application for a certificate of public 
convenience and necessity or license for construction of the generating facility has been 
filed in the state in which the facility will be sited." In particular, Dominion offered several 
comments about the proposed rules' potential effects on pending applications. 

The Attorney General stated that G.S. 62-110.6 governs advance assurance of 
rate recovery from North Carolina customers for a generating plant to be built in another 
state. In essence, the statute authorizes a public utility to file a petition for approval of 
the need, estimated cost and projected construction schedule of an out-of-state plant 
that is intended to serve North Carolina residents. If the Commission grants approval 
and the other requirements of the statute are met, then the North Carolina portion of the 
reasonable and prudent costs of the plant will be recoverable in a general rate case. 
According to the Attorney General, the new statute has two main purposes. First, it 
provides a public utility with assurance, in advance of its next general rate case, that the 
utility will recover reasonable and prudent expenditures for a plant built outside of North 
Carolina. Second, it provides the Commission with advance oversight of the need, cost 
and construction schedule of an out-of-state plant for which the utility expects payment 
from North Carolina customers. However, neither of these purposes can be met unless 
the Commission is afforded a timely opportunity to review the proposed construction of 
the plant. Timely opportunity for review is the intent of the Commission's proposed 
RuleR8-61(f). 

According to the Attorney General, it is in the utilities' best interests to provide the 
Commission with sufficient time to engage in an independent analysis of the proposed 
plant. For example, if a utility waits until the certificate is issued and construction begins, 
the Commission might conclude that its opportunity to make a meaningful determination 
of the need for the plant has been thwarted. The answer to the timeliness issue lies 
somewhere between the utilities' position and the Commission's proposed 
Rule R8-61(f). Rather than setting an absolute six-month deadline, the rule could state 
that a utility must file "a timely application that allows the Commission to conduct a 
meaningful review of the need, estimated cost and construction schedule." That would 
address the Commission's interest in having sufficient time to conduct an independent 
analysis of the facts, while also providing a utility some flexibility in the timing of its 
petition. 

The Attorney Genera! further stated that Dominion's primary concern appears to 
be the effect that proposed Rule R8-61(f) may have on its ability to obtain Commission 
pre-approval of North Carolina cost recovery related to its pending certificate 
applications in Virginia. The General Assembly decided that G.S. 62-110.6 will not be 
effective until January 1, 2008. The Commission's proposed rules cannot change the 
effective date or potential application, or lack of application, of the statute to a pending 
certificate petition in another state. However, to the extent that G.S. 62-110.6 is found to 
be applicable to such a petition, the Commission has the discretion to modify or waive 
procedural requirements contained in Commission rules in order to prevent an unjust 
result. See G.S. 62-80; Rule R1-30. In the alternative, to the extent that G.S. 62-110.6 
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does not apply to out-of-state certificate applications initiated prior to January 1, 2008, 
the only effect should be to eliminate the advance approval procedure. Thus, the utility 
would not be precluded from seeking rate recovery of the plant's costs in the traditional 
manner in a subsequent general rate case. The Attorney General also stated that 
Dominion made similar arguments regarding proposed Rule R8-61(h), which governs 
the procedure under new G.S. 62-1107 for approval of a utility's decision to incur 
nuclear project development costs. The proposed rule would require that the application 
be filed "before any project development costs are actually incurred." For the reasons 
stated above, rather than setting an absolute bar, the rule could state that a utility must 
file "a timely application that allows the Commission to conduct a meaningful review of 
the utility's decision to incur project development costs." However, to the extent that the 
statute results in the Commission's refusal to approve a utility's decision to incur project 
development costs because costs were incurred prior to the statute's effective date, 
there was no bar against a utility filing for such assurance prior to the enactment of 
G.S. 62-1107. See Order Issuing Declaratory Ruling. Docket No. E-7, Sub 819 
(March 20, 2007) (granting general assurance to Duke for cost recovery of nuclear 
development costs). 

In their reply comments, ED, SACE and SELC supported the Public Staff's 
proposal to amend Rule R8-61(f) to allow public utilities to apply for a determination of 
need to construct an out-of-state plant at any time after filing an application for a 
certificate in that state, rather than within 6 months as initially proposed by the 
Commission. 

The Commission finds good cause to amend proposed Rule R8-61(f) and (h) as 
proposed by the Public Staff to conform with the language of G.S. 62-110.6(b) and 
G.S. 62-110.7(b). These changes were supported by Duke, Progress and Dominion as 
well. Nevertheless, in so ruling, the Commission agrees with the Attorney General that it 
is in the utilities' best interests to provide the Commission with sufficient time to engage 
in an independent analysis of generating units covered by G.S. 62-110.6 and 
G.S. 62-1107. Timely opportunity for review was the intent of the Commission's 
proposed Rule R8-61(f) and (h). That being the case, despite its agreements with the 
Public Staff's proposed amendments, the Commission hereby encourages Duke, 
Progress and Dominion to make their filings under Rule R8-61 in as timely a manner as 
is reasonably possible so that the Commission will retain the maximum degree of 
flexibility in making the determinations required by the statutes in question. The 
Commission has a strong interest in having sufficient time to conduct an independent 
analysis of the facts, while also providing the utilities with some flexibility in the timing of 
their petitions. The Commission cannot fulfill its statutory obligation to review and decide 
these applications in a meaningful manner unless it is afforded an opportunity to hear 
and determine the relevant issues in a timely fashion. Because the electric utilities have 
the ability to time the filing of their cases, they are hereby requested to exercise that 
right in a fair manner with an eye toward ensuring a meaningful opportunity for review 
by the Commission and due process to all affected parties. 

The Commission also finds good cause to amend proposed Rule R8-61(f) and 
(h) to require the electric utilities to prefile direct testimony with their applications under 
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G.S. 62-110.6 and G.S. 62-1107. An application filed pursuant to either of these 
statutes must be decided by the Commission and an Order must be issued no later than 
180 days after the date the petition is filed. For that reason, requiring the utility to prefile 
its direct testimony as part of its application will promote judicial efficiency and economy 
and ensure that the Commission and the parties to the case will have the maximum 
time allowed by law to litigate and decide the case. 

ISSUE 10. Filing requirements contained in Rule R8-61(b) 

In its initial comments, Duke stated that the proposed amendments to 
Rule R8-61(b) would add numerous additional filing requirements to an application for a 
certificate of public convenience and necessity for a generation facility, presumably to 
implement the new G.S. 62-110.1(f1), which provides assurances of cost recovery for 
generation facilities that have been subject to ongoing Commission review. According to 
Duke, G.S. 62-110.1 (f1) makes clear that such recovery shall be through a general rate 
case. Proposed Rule R8-61 (b)(7) would require the filing of the "projected effect of 
investment in the generating facility on the utility's overall revenue requirement for each 
year during the construction period." Such information is only relevant if the utility is 
recovering financing costs during construction through adjustments to rates that occur 
outside of a general rate case. Because Senate Bill 3 requires a utility to undergo a rate 
case to recover financing costs during construction (Ke ,̂ to include construction-work-in-
progress in rate base), it does not appear that the proposed requirement in 
Rule R8-61 (b)(7) would provide the Commission with relevant or meaningful 
information. 

Duke further stated that proposed Rule R8-61(b)(1) similarly requires the filing of 
information regarding "reasonably anticipated future operating costs, including the 
anticipated in-service expenses associated with the generating facility for the 12-month 
period of time following commencement of commercial operation of the facility." This 
requirement would only make sense if the utility were permitted to automatically adjust 
rates when the generation facility comes online without the requirement of a general 
rate case. Again, because Senate Bill 3 requires a utility to undergo a rate case to 
recover anticipated in-service expenses for a generating facility, Duke asserted that the 
proposed requirement in R8-61(b)(11) would not provide the Commission with relevant 
or meaningful information. 

Duke also asserted that proposed Rule R8-61 (b)(5) and (8) add requirements to 
file an estimate of construction costs and the anticipated construction schedule. 
However, Rule R8-61 (a)(9) and (10) already require the filing of this same information 
as a part of the 120-day advance filing requirement. Rule R8-61 (b)(4) requires the filing 
of any updates to the Rule R8-61(a) information, so it appears that subdivisions (b)(5) 
and (8) of proposed Rule R8-61 are redundant. 

Duke recommended that subdivisions R8-61 (b)(5), (7), (8) and (11) be deleted. 

In its initial comments, Piedmont proposed that, under Rule R8-61 (b)(9), the 
firmness of upstream gas supplies should be taken into consideration when evaluating 
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new electric generation certificate applications. For gas-fired facilities, the availability of 
upstream capacity to deliver gas to the new facility is a critical component of the ability 
of the new facility to operate as planned. Accordingly, it would appear reasonable to 
expect a showing that such capacity is available as part of the certificate process. 
Regarding Rule R8-61Cb)(13), Piedmont suggested adding natural gas-fired generation 
to this provision on the basis that the benefits of displacing new electric load through 
energy efficiency (EE), demand-side management (DSM) and renewable energy 
resources are just as valid when applied to natural gas-fired electric generation as when 
they are applied to coal and nuclear generation facilities. This is particularly true, 
according to Piedmont, when the higher efficiency of using natural gas in direct space 
and water heating applications is considered and when taking into account the upward 
pressure that gas-fired electric generation places on wholesale natural gas prices. 

In its reply comments, the Public Staff stated that it disagreed with Duke's 
suggested changes to the Rule R8-61(b) filing requirements. According to the Public 
Staff, the information required by subdivisions (7) and (11) of Rule R8-61(b) is relevant 
to whether the construction of the facility is justified by the public convenience and 
necessity, regardless of when the utility seeks to recover the cost through rates. As to 
Duke's assertions that the requirements of subdivisions (5) and (8) of Rule R8-61 (b) are 
redundant because subdivisions (9) and (10) of Rule R8-61(a) already require the filing 
of the same information as part of the 120-day advance filing requirement and because 
Rule R8-61 (b)(4) requires updates of Rule R8-61(a) information, the Public Staff noted 
that Rule R8-61 (a) applies only to generating facilities with a capacity of 300 megawatts 
(MW) .or more, while RuleR8-61(b) applies to all generating facilities for which a 
certificate is required. The Public Staff recommended that an applicant subject to the 
120-day advance filing requirement in Rule R8-61(a) be allowed to request a waiver of 
any redundant filing requirement in Rule R8-61 (b). 

Regarding Piedmont's suggestions concerning Rule R8-61 (b)(9), the Public Staff 
stated that it agreed in concept with Piedmont that the firmness of upstream gas 
supplies should be taken into consideration when evaluating new electric generation 
certificate applications, but noted that, in practice, upstream gas supplies are taken into 
consideration in certificate proceedings. Regarding Piedmont's suggestion to add 
natural gas-fired generation to Rule R8-61(b)(13), the Public Staff noted that the rule in 
question incorporates requirements of G.S. 62-110.1(e) that are applicable only to coal 
and nuclear facilities. Therefore, the Public Staff did not support or include Piedmont's 
proposed revisions to subdivisions (9) and (13) of Rule R8-61(b) in the proposed rules 
which were attached to the Public Staffs reply comments. 

CHPA filed reply comments, but did not seek to intervene. CHPA stated that 
Rule R8-61(b)(13) requires a demonstration that EE measures, DSM, renewable energy 
resources, combined heat and power or any combination thereof, when compared to 
the proposed project, would not establish or maintain a more cost-effective and reliable 
generation system. Additional specificity should be added to this section to ensure that 
the demonstration is credible and comprehensive. According to CHPA, such provisions 
have proven problematic in other jurisdictions when they fail to differentiate between 
ratepayer and private sector capital. Clearly, the Commission plays a critical role in 
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ensuring that ratepayer-backed capital serves the public convenience and necessity. 
However, privately-deployed, at-risk capital - which describes over 90% of CHPA 
installations - ought not be judged on these metrics since those investors (unlike 
investor-owned utilities) bear the full risk of loss if those projects are not competitive 
with alternative sources of power. CHPA recommended that the following requirements 
be included in Rule R8-61(b)(13): discussions of 

• How the EE measures could defer or delay planned transmission and 
distribution facilities; 

• How congestion on the transmission and distribution system is mitigated and 
the operational efficiency of the power grid is improved by EE measures, or 
any combination thereof; 

• How the lead times of EE measures compare to the proposed coal or nuclear 
facility; and 

• The impact on revenue requirements and rates when no ratepayer investment 
is required for EE measures. 

With one exception, the Commission finds good cause to disallow the changes to 
Rule R8-61(b) proposed by Duke and Piedmont for the reasons generally expressed by 
the Public Staff. The one exception is that the Commission concludes that subdivision 
(9) to Rule R8-61(b) should be revised to incorporate a requirement that the public utility 
file information with a certificate application that addresses "adequacy of fuel supply" for 
the proposed generating unit. In response to Piedmont's subdivision (9) proposal, the 
Public Staff stated that upstream natural gas supplies are, in fact, taken into 
consideration in certificate proceedings. That being the case, the Commission finds 
benefit in codifying that practice as part of Rule R8-61(b). The Commission also agrees 
with the Public Staff that an applicant subject to the 120-day advance filing requirement 
set forth in Rule R8-61(a) can request a waiver from the Commission of any redundant 
filing requirement in Rule R8-61(b). Filing a waiver request is not a burdensome 
undertaking. Requests for waivers of truly redundant information will, of course, be 
granted. Parties to cases heard under Rule R8-61 can also present and elicit relevant 
evidence that may not be included or required to be filed as part of the utility's 
application. 

In its reply comments, CHPA brought up a number of issues that it did not put 
forward in initial comments, including suggestions regarding amendments to 
Rule R8-61 (b)(13). No other party had the opportunity to comment on these 
recommendations. Largely for that reason, the Commission hereby declines to adopt 
the amendments to Rule R8-61(b)(13) put forward by CHPA, but notes that the issues 
raised by CHPA appear to be relevant to certificate applications filed pursuant to 
G.S. 62-110.1; that such issues are arguably already covered by the proposed rule; and 
that such issues, if determined by the Commission to be relevant in a specific 
certification proceeding, may be raised by intervenors to the extent they are not directly 
addressed by the public utility in its application and testimony. 
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ISSUE 11. Time for fil ing an application for ongoing review of construction of a 
generating facility 

In its initial comments, Duke stated that the proposed rules regarding the utility's 
election to request ongoing review of construction of an in-state facility for which the 
Commission has granted a certificate, Rule R8-61(e), or for an out-of-state facility for 
which the Commission has made a determination of need, Rule RS-eifg), would require 
that the utility file an application for an ongoing review within 12 months after issuance 
of the certificate of public convenience and necessity by this Commission or by the state 
commission in the state in which the out-of-state facility is to be constructed. However, 
neither the amendments to G.S. 62-110.1 nor new G.S. 62-110.6 include such a time 
limitation on initiating an ongoing review. Notably, the proposed rules do not place the 
same time limitations on the Commission should it choose to initiate an ongoing review 
on its own motion. Duke asserted that the rules should provide utilities with the flexibility 
to request that the Commission initiate an ongoing review at any point during the 
construction phase. 

In its reply comments, the Public Staff stated that it supports proposed 
RuleR8-61(g) as written.2 According to the Public Staff, the proposed rule is not 
contrary to the provisions of the statute and is within the Commission's general authority 
to prescribe rules for the orderly exercise of the right to ongoing review. 

The Commission generally agrees with the reasoning of the Public Staff 
regarding this matter and hereby declines to adopt Duke's proposal. The Commission 
will retain the 12-month time limitations in Rule R8-61(e) and (g), but will further amend 
those subsections of the Rule to provide that the public utility may, prior to the 
conclusion of such 12-month period, petition the Commission for a reasonable 
extension of time to file an application based on a showing of good cause. Timely 
opportunity for review is the intent of subsections (e) and (g) of proposed Rule R8-61. 
The Commission cannot fulfill its statutory obligation to review and decide these 
applications in a meaningful manner unless it is afforded an opportunity to hear and 
determine the relevant issues in a timely fashion. The Commission has a strong interest 
in having sufficient time to conduct an independent analysis of the facts, while also 
providing the utilities with some flexibility in the timing of their petitions. The applicable 
12-month filing requirement, including the opportunity to petition for an extension of 
time, are fair to the electric utilities in that they are allowed a reasonable degree of 
flexibility to determine the timing of their applications. The applicable 12-month filing 
requirements set forth in proposed RuleR8-61(e) and (g) will also ensure that the 
Commission and the parties to the cases will have an opportunity to consider the 
relevant issues on a timely and meaningful basis. 

2 
The Public Staff did not reference subsection (e) in its comments, but did not propose to change 

the 12-month filing date or limitation set forth in the Commission's proposed Rule R8-61(e). The rationale 
offered by the Public Staff in its comments regarding subsection (g) is also consistent with the 12-month 
filing date or limitation contained in subsection (e). 
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The Commission also finds good cause to amend proposed Rule R8-61(e) and 
(g) to require the electric utilities to prefile direct testimony with their applications under 
G.S. 62-110.1(f) and G.S. 62-110.6. Requiring the electric utility to prefile its direct 
testimony with its application will promote judicial efficiency and economy and provide 
an opportunity for a meaningful review of all relevant issues in the case on a reasonable 
time schedule. 

ISSUE 12. Proposed Rule R8-61(i) 

In their initial comments, ED, SACE and SELC stated that Senate Bill 3's 
provision for the possibility of utility recovery of the costs of construction work in 
progress (CWIP) represents a new public policy for the State. For this reason, ED, 
SACE and SELC asserted that additional protection for ratepayers is warranted. In 
particular, it is important that continued construction of a facility should depend on its 
remaining investment contributing to a least-cost mix of demand-side initiatives and 
generation resources. Specifically, ED, SACE and SELC suggested a new paragraph to 
read: 

(i) It shall be presumed that construction costs are not reasonable if a 
public utility continues to construct a facility after it has learned that it may 
establish a more cost-effective and reliable generation system with energy 
efficiency measures; demand-side management; renewable energy 
resource generation; combined heat and power generation; or any 
combination thereof. A public utility may reach this determination at any 
time, but must re-establish that the construction and operation of the 
facility remains in the public interest whenever it files information with the 
Commission that indicates a decrease in costs for reasonable alternatives 
to construction or when the costs of the facility have increased as 
demonstrated by a revised cost estimate as required by (e) or (f). 

In their joint reply comments, Duke, Progress and Dominion stated that the new 
subsection (i) proposal made by ED, SACE and SELC is based upon the faulty 
supposition that inclusion of CWIP in rate base is a "new public policy for the State." On 
the contrary, the Commission permitted the inclusion of CWIP in rate base as far back 
as the 1960s (with an offsetting adjustment to remove from utility operating income for 
return Allowance for Funds Used During Construction capitalized on the CWIP). The 
General Assembly has acted on this issue on several occasions, amending 
G.S. 62-133(b)(1) in 1977 to require the inclusion in rate base of "reasonable and 
prudent expenditures for construction work in progress after the effective date of this 
subsection [July 1, 1979]," and amending it again in 1982 to provide that CWIP "may be 
included to the extent the Commission considers such inclusion to be in the public 
interest and necessary to the financial stability of the utility in question." Since the 
effective date of the 1982 amendment, the utilities pointed out that the Commission has 
been selective in allowing CWIP to be included in rate base. For example, in its 
November 11, 1982 Order in Duke Power Company's Docket No. E-7, Sub 338 the 
Commission allowed CWIP associated with the McGuire nuclear station to be included 
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in rate base. Therefore, given that the premise of the proposal by ED, SACE and SELC 
is inaccurate, it should be rejected. 

In its reply comments, the Public Staff took the position that proposed 
subsection (i) is inappropriate. The Public Staff stated that the cost-effectiveness of 
generating facilities compared to demand-side and other supply-side options will be 
addressed in the utilities' integrated resource plans (IRPs) pursuant to G.S. 62-(a)(3a), 
G.S. 62-110.1(0), G.S. 62-133.8(b) and Article 11 of the Commission's rules. 
G.S. 62-110.1(e) provides that the certificate for the construction of a coal or nuclear 
facility shall be granted only if the Commission makes certain findings with respect to 
cost-effectiveness. Once a certificate has been granted, construction may not be 
cancelled without approval from the Commission based on a finding that the 
construction is no longer in the public interest. The Commission has ample authority 
under G.S. 62-110.1(e1) and (f) to modify or revoke a certificate if it makes certain 
findings with respect to the need for the facility and the cost of construction. According 
to the Public Staff, the new subsection proposed by ED, SACE and SELC is not only 
unnecessary but also inconsistent with the statutory scheme. 

The Commission agrees with the Public Staff and the utilities on this issue. 
Therefore, the Commission hereby declines to adopt the amendment to Rule R8-61 
proposed by ED, SACE and SELC. The provisions of Senate Bill 3 and the rules to be 
adopted by the Commission to implement that legislation provide ample protections to 
ensure that the principles of cost-effectiveness and least cost planning will be observed 
in North Carolina. For that reason, proposed subsection (i) is inappropriate, 
unnecessary and inconsistent with the comprehensive statutory scheme reflected in 
Chapter 62 of the North Carolina General Statutes as amended by Senate Bill 3. 

ISSUE 13. Amendment to Rule R8-61(f) filing requirements 

In its initial comments, NC WARN stated that a major compromise reached in the 
legislative debate on Senate Bill 3 involved the assurance that utility companies would 
have to prove that renewable energy and energy efficiency measures "would not 
establish or maintain a more cost-effective and reliable generation system" before 
building new coal or nuclear construction. G.S. 62-110.1(e). However, the rules put forth 
by the Commission only require utility companies to satisfy this test for in-state facilities. 
NC WARN stated that the utilities do not have to meet this requirement for out-of-state 
facilities, even though the North Carolina customers would pay for the new power 
plants, and the plants would require the equivalent of the certificate of convenience and 
necessity, and the annual review. G.S. 62-110.6 and 110.7. As an example, Duke could 
build the proposed Lee nuclear plants in South Carolina without having to prove, and 
without having the Commission find, that the proposed facility is cheaper than 
renewable energy and efficiency. 

In its initial comments, Duke recommended that RuleR8-61(f) be clarified to 
better align its provisions with the requirements of G.S. 62-110.6 as follows: 
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The application shall include that information required by subsection (b) of 
this Rule to the extent that it is pertinent to the showing of need for the 
generating facility and the estimated construction costs and proposed 
construction schedule for the generating facility, supported by relevant 
testimony. 

In their joint reply comments, Duke, Progress and Dominion stated that 
NC WARN's suggestion is not supported by Senate Bill 3 and is unnecessary. Senate 
Bill 3 is specific in only requiring the utility to demonstrate that cost-effective DSM/EE 
programs cannot meet the proposed resource need before being granted a certificate to 
build a new coal or nuclear generating facility if the new supply side resource is to be 
constructed in North Carolina. The General Assembly did not impose this obligation on 
generation resources to be built outside of North Carolina. This is not to say that the 
Commission does not have the authority to review a utility's decision to build an out-of-
state facility if the utility attempts to recover a portion of the costs from North Carolina 
ratepayers. G.S. 62-110.6 grants the Commission the authority to determine the need 
for the facility, and a utility must also demonstrate that the selection of the resource in 
question was prudent and that the costs of the resource are just and reasonable. Thus, 
when a utility seeks to recover the North Carolina allocated portion of the costs of a new 
generation resource built in another state, the Commission will determine whether the 
selection and construction of the generation resource in question was prudent and 
disallow recovery of any costs associated with the resource that are found to be 
imprudent, unjust or unreasonable. The Commission should not, however, impose a 
burden by regulation that the General Assembly chose not to impose when it clearly 
could have done so explicitly, just as it did in the context of in-state facilities, 

The Public Staff did not file comments on these issues, but did recommend in its 
markup of the proposed rules that the word "generally" be deleted from Rule R8-61(f). 
The Public Staff offered no rationale in support of this proposed change. 

The utilities' position on this issue has merit. Therefore, the Commission finds 
good cause to amend Rule R8-61(f) consistent with Duke's initial comments, subject to 
minor wording changes. The sentence at issue will now read as follows: 

The application shall be supported by relevant testimony and shall include 
the information required by subsection (b) of this Rule to the extent such 
information is relevant to the showing of need for the generating facility 
and the estimated construction costs and proposed construction schedule 
for the generating facility. 

The applicable provision of Rule R8-61(f), as set forth above, conforms more closely to 
the requirements of G.S. 62-110.6 than the Commission's original proposal. However, it 
does not impair the ability of the parties to a case to conduct discovery or elicit and 
present relevant evidence that may not be included or required to be filed as part of the 
utility's application, [possible info relevant at need and cost recovery] 

22 



ISSUE 14. Ratemaking adjustment for CWIP for canceled generating facility 

In its initial comments, NC WARN stated that it was concerned that the proposed 
rules omit any reference to refunding CWIP to ratepayers for plants that are incomplete 
and abandoned. NC WARN noted that Senate Bill 3 mandated that "the Commission 
shall make any adjustment that may be required because costs of construction 
previously added to the utility's rate base pursuant to [CWIP] are removed from the rate 
base and recovered in accordance with this subsection." G.S. 62-110.1(f2) and (f3). 
NC WARN asserted that it is unclear if the Commission has simply decided to put off 
these rules until the future or has decided that rules in this area are not needed. 

In their joint reply comments, Duke, Progress and Dominion stated that 
NC WARN appears to recommend that, in the event a generation facility is canceled, a 
utility should be required to refund certain costs recovered as a result of the inclusion of 
any CWIP in rate base, This is both violative of traditional ratemaking principles and 
inconsistent with G.S. 62-110.1(f2) as amended by Senate Bill 3. Subsection (f2) states 
that, in the event a plant is canceled and, prior to cancellation, the utility had been 
allowed to include CWIP associated with such plant in rate base, the "Commission shall 
make any adjustment that may be required because costs of construction previously 
added to the utility's rate base pursuant to subsection (f1) of this section are removed 
from the rate base and recovered in accordance with this subsection." As a result, in the 
event a plant is canceled under the circumstances contemplated by subsection (f2), the 
CWIP will simply be removed from the utility's rate base in its next general rate case 
and the cost of construction will be recovered as contemplated by this subsection. 

The Commission concludes that it is not necessary to adopt rules to address the 
provisions of G.S. 62-110.1(f2) and (f3) in response to NC WARN's assertion that those 
provisions require "refunding construction work in progress (CWIP) to ratepayers for 
plants that are incomplete and abandoned." Subsections (f2) and (f3) of G.S. 62-110.1 
specifically provide that this is an issue to be decided in a general rate case. General 
rate cases provide a forum for opposing parties to present evidence on contested 
ratemaking issues and file legal briefs in support of their positions. The issue raised by 
NC WARN is a ratemaking matter that is better addressed and decided in the context of 
an actual contested case, rather than in this rulemaking proceeding. 

RULES R8-64, R8-65 & R8-66 

ISSUE 15. Adoption of renewable energy certificate (REC) tracking system 

G.S. 62-133.7(a)(6) defines a "renewable energy certificate" as: 

a tradable instrument that is equal to one megawatt-hour of electricity or 
equivalent energy supplied by a renewable energy facility, new renewable 
energy facility, or reduced by implementation of an energy efficiency 
measure that is used to track and verify compliance with the requirements 
of this section as determined by the Commission. A 'renewable energy 
certificate' does not include the related emission reductions, including but 
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not limited to, reductions of sulfur dioxide, oxides of nitrogen, mercury, or 
carbon dioxide. 

G.S. 62-133.7(i)(7) requires the Commission to: 

Develop procedures to track and account for renewable energy 
certificates, including ownership of renewable energy certificates that are 
derived from a customer owned renewable energy facility as a result of 
any action by a customer of an electric power supplier that is independent 
of a program sponsored by the electric power supplier. 

As proposed, the rules do not require or rely on either a third-party tracking 
system or an in-house tracking system, but address the issues of REC tracking and 
potential double-counting in several ways: 

• Proposed Rule R8-66 would require the owner of each renewable energy 
facility that intends to sell electric power or RECs to an electric power supplier 
for REPS compliance to first register with the Commission. This would apply 
to all non-utility generators, whether in-state or out-of-state, certificated or 
exempt from certification, metered or non-metered. As part of this registration, 
each generator would be required to annually file with the Commission the 
generation data that they annually file with the Energy Information 
Administration (ElA), United States Department of Energy. 

• Proposed Rule R8-67(b)(2) requires each electric power supplier to provide 
sufficient information, including supporting documentation, relating to the 
purchase of renewable energy or RECs to annually demonstrate REPS 
compliance. 

• Proposed Rule R8-67(d)(2) requires each electric power supplier to include 
appropriate language in all agreements for the purchase of RECs (whether or 
not bundled with the purchase of electric power) prohibiting the seller from 
remarketing the RECs being purchased by the electric power supplier. 

The Attorney General took the position that proposals for development of an 
electronic tracking system with a third party administrator merit further study, stating that 
comments by other parties "make a strong case for further study of tracking options to 
determine the relative costs and benefits of adopting a centralized tracking system with 
an independent administrator either by participation in a regional platform or by adoption 
of a mechanism that has been successful elsewhere." 

CHPA agreed that establishing an electronic REC tracking system that is 
administered by a third party and is transparent and accessible to stakeholders should 
not be foreclosed. 

CPV expressed concern that the proposed rules do not provide for REC trading. 
"It is not unreasonable to expect that unbundled trading of RECs and energy will likely 
occur in the future." CPV stated that as markets become more sophisticated, it is very 
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possible that others will sell unbundled RECs and energy. It appears likely that some 
form of tracking system will be necessary to manage the market from the beginning, 
and certainly as it evolves. 

ED, SACE and SELC took the position that the Commission should reconsider its 
preliminary conclusion that an electronic tracking system for RECs and renewable 
energy generation is not required. They stated that the costs of such a system would be 
very small in comparison to the total cost of renewable generation. It would be 
burdensome to have to obtain through discovery information to validate the fairness of 
the incremental costs claimed by each utility. North Carolina has the opportunity to 
integrate its tracking system with that of other states from the beginning. 

Electricities and NCEMC supported the Commission's initial conclusion that it 
has the ability to obtain the data necessary to ensure compliance without the necessity 
for an electronic tracking system. 

NCSEA proposed that an automated REC tracking system be adopted to 
increase transparency, minimize workload needed to assure compliance, streamline 
cost-recovery processes and promote a more certain environment for renewable energy 
generation development. A REC tracking system would make the transfer of unbundled 
RECs more transparent and make it apparent whether an electric power supplier had 
made a "reasonable effort" to comply with REPS. NCSEA stated that implementing a 
REC tracking system would eliminate the need for a true-up for cost recovery of 
renewable energy, and proposed that the first quarter of 2008 be used to contract, 
design and test an automated REC tracking system, with implementation to occur on 
January 1, 2009. During 2008, NCSEA recommended that the Commission operate an 
in-house tracking system based on data from quarterly reports of meter data filed by 
registered renewable energy generators (generators below 1 MW would file annually, 
potentially via an aggregator). 

NC WARN stated that the initial version of the rules is deficient in that it does not 
track renewable energy "credits." 

Progress, Duke and Dominion initially opposed a third-party tracking system, but 
agreed in their reply comments that development of an electronic tracking system may 
make sense. It would provide regulators, utilities and developers an accounting system 
that is transparent and trusted. They urged that it be cost-effective and not 
administratively burdensome. Dominion requested that the system be compatible with 
the GATS (Generation Attribute Tracking System) renewable energy tracking system 
employed by PJM because its generators already participate in that system. A third 
party should provide the REC tracking system that serves as the place where parties 
obtain generation numbers on exactly how much renewable energy/RECs have been 
generated by a facility (that has been approved by the Commission) over time. The 
REC tracking system serves as the bookkeeper. The utilities recommended that the 
Commission approve the proposed rules as soon as practical and establish a process to 
further investigate and receive proposals for implementation of a REC issuance and 
tracking system. 
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Small Hydro stated that it is important that RECs, which are defined as tradable 
instruments, be accurately identified, tracked and retired in a way which meets the 
purposes of the North Carolina REPS. 

SunEdison and Solar Alliance endorsed an electronic tracking system as a 
critical enabling platform for ensuring REPS compliance, and proposed that, within 60 
days after the rules are adopted, the Commission should open an investigation into the 
costs, benefits, feasibility and implementation options related to establishing a 
centralized, statewide electronic REC tracking system for compliance year 2009 and 
thereafter. This system would include: registering and de-registering renewable energy 
facilities; maintaining verified output data for each facility and assigning RECs to the 
output; a platform for transferring RECs among generators, brokers/aggregators and 
electric power suppliers; retirement of RECs used for compliance; and the generation of 
reports for the Commission. SunEdison and Solar Alliance proposed proportional user 
fees levied on eligible generators and regulated suppliers. 

Wal-Mart recommended, after reviewing other parties' comments, that the 
Commission not rush into the immediate implementation of a trading platform. Wal-Mart 
suggested that the Commission wait until a later date to implement such a platform in 
order to gather all of the appropriate facts. 

The Public Staff took the position that the best procedure for issuing and tracking 
RECs would be a single, centralized, computerized tracking system operated by a third-
party administrator. For now, the Commission should require certain documentation to 
validate REPS credits, as listed in the Public Staff's proposed R8-67(b)(2) compliance 
report requirements: (viii) a list of each renewable energy facility or energy efficiency 
supplier for which REPS credits are claimed; (ix) the amount of renewable generation or 
EE provided by each facility or supplier for which REPS credits are claimed and the 
amount paid for them; and (x) an affidavit from each renewable energy supplier that 
provided renewable energy for which REPS credits are claimed certifying the renwable 
character of the energy delivered to the purchaser and listing the dates and amounts of 
payments received and all meter readings. 

The Public Staff stated that it had discussed the need for an electronic REC 
tracking system with numerous parties. As a result of those discussions, the Public" Staff 
took the position that such a system deserves serious consideration. The Commission's 
duty to track and verify RECs and REPS compliance through these proposed rules 
could become quite complex and burdensome. An electronic REC tracking system with 
an administrator that acts as the agent for the Commission, relying upon North Carolina 
rules and standards, could simplify the tracking, verification and enforcement of 
compliance. Many parties have credibly informed the Public Staff that a simple and 
transparent electronic REC tracking system will result in a more robust REPS. The 
Public Staff, therefore, requested that the Commission remain receptive to the 
consideration of an electronic REC tracking system in the near future. 

The Commission notes that the potential benefits of a REC tracking system, 
depending on how it is designed, would be its ability to: 
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• "Account for" RECs (their creation, use for compliance and retirement) in a 
consistent manner for all renewable energy facilities whose output is used for 
REPS compliance and electric power suppliers that must comply with REPS; 

• Generate reports that would assist the Commission and all stakeholders to 
monitor REPS compliance; and 

• Create a market for RECs that meet the definitions in Senate Bill 3 by easing 
the ability to purchase and sell RECs and providing price transparency that 
might encourage market development. 

Some parties asserted that a tracking system can ensure against double-counting of 
RECs. While it is true that a given REC can only have one "existence" within a given 
tracking system, there does not appear to be any mechanism, other than certified 
attestations, to prevent a generator from participating simultaneously in several REC 
tracking systems and creating multiple RECs for the same megawatt-hour of energy 
production. Another argument for a REC tracking system is that it is needed to assure 
data accuracy. The only way a tracking system can certify/verify the creation of a REC, 
however, is via metered generation data transmitted directly to the tracking system. A 
number of states are considering whether to implement wireless smart meter 
technology that would upload meter data monthly for all generators, but the cost of 
metering a very small generator could outweigh the value of the RECs it generates. 
With regard to creating a REC trading market, REC price transparency is not inherently 
necessary for REPS success in North Carolina. First, the population of suppliers that 
need North Carolina RECs for REPS compliance is small. Those entities with RECs to 
sell should have no problem "finding" the buyers and offering their RECs for purchase. 
Secondly, an organized market might actually cause the price of RECs in North 
Carolina to go up. Theoretically, the combination of cost caps and REPS requirement 
will create an "economic band" of renewable energy facilities that will be developed in 
North Carolina. 

On balance, the Commission is persuaded that a third-party REC tracking 
system would be beneficial in assisting the Commission and stakeholders in tracking 
the creation, retirement and ownership of RECs for compliance with Senate Bill 3. The 
Commission is not persuaded at this time, however, that it should develop or require 
participation in a REC trading platform. As stated above, a REC trading platform is 
unnecessary for REPS compliance or for the development of renewable energy in North 
Carolina. Nothing in the Commission's rules, however, would prevent the formation of 
and participation in a voluntary REC trading market in the event that such an institution 
would facilitate cost-effective compliance with the requirements of Senate Bill 3. The 
Commission will begin immediately to identify an appropriate REC tracking system for 
North Carolina. Until arrangements are completed for the use of a REC tracking system 
in North Carolina, the Commission will rely on registrations, certified attestations, 
contract terms and compliance reports by utilities and generators to track RECs and 
REPS compliance. 
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ISSUE 16. Registration requirements for renewable energy facilities 

Proposed R8-66(b) would require the owner of each renewable energy facility 
that intends to sell electric power or RECs to an electric power supplier for REPS 
compliance to first register with the Commission. This would apply to all non-utility 
generators, whether in-state or out-of-state, certificated or exempt from certification, 
metered or non-metered. As proposed, Rule R8-66(b) would require renewable energy 
facilities to submit some of the same data that is currently required of qualifying facilities 
(QF) under the Public Utility Regulatory Policies Act of 1978 (PURPA) and small power 
producers when requesting a certificate of public convenience and necessity, namely: 

(i) Name and contact information of the applicant. 
(ii) Business structure information. 
(iii) Description of generator. 
(iv) Location of generator, including maps. 
(v) Site ownership information. 
(vi) Description of buildings, structures and operations. 
(vii) Facility costs. 
(viii) In-service date. 

(ix) Applicant's plans for selling the electric output, wheeling, emergency 
generation, service life of the project and annual kWh sales. 

(x) List of federal and state licenses obtained or applied for. 

As proposed, Rule R8-66(b) would also require renewable energy facility owners to: 

(xi) Annually file their Form EIA-860 with the Commission each time it is filed 
with the Energy Information Administration. 

(xii) Certify that it is in substantial compliance with environmental laws and 
regulations. 

(xiii) Certify that RECs sold to an electric power supplier for REPS compliance 
have not and will not be remarketed. 

(xiv) Sign and verify the registration, which would be processed by the Chief 
Clerk. 

As proposed, Rule R8-66(b) states that the following actions could make a facility 
ineligible for certification: 

(xv) Falsification or failure to disclose required information, 
(xvi) Failure to comply with environmental laws, 
(xvii) Remarketing RECs. 

Progress, Duke and Dominion stated that an essential part of the administration 
of a renewable portfolio system is a registration system for facilities that wish to provide 
renewable energy and/or RECs. The utilities supported a registration system as 
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described in proposed Rule R8-66(b), provided that the costs of such a system are 
considered a cost of compliance and included in the cost caps. 

CIGFUR took the position that the filing requirements should be amended to 
eliminate the requirement to file proprietary information that is not needed. If the 
information is needed, provision should be made for confidential treatment. Similarly, 
NCSEA stated that cost information as well as the identities of energy purchasers from 
a renewable energy facility are market sensitive information that should not be required 
to be filed or should be held confidential. 

NC WARN expressed concern that the original rules do not "set forth a procedure 
for certifying or decertifying facilities as eligible renewable energy generators." It 
suggested this be accomplished by an application process and review by the 
Commission. 

The Public Staff stated that it had reviewed comments that requested a reduction 
in the filing requirements and agreed that the project cost information is not necessary. 
The Public Staff recommended that the rule require that each registrant that is a "new" 
renewable energy facility provide documentation indicating that it meets the statutory 
definition. The Public Staff's proposed registration process would require the Chief Clerk 
of the Commission to adopt a numbering system that distinguishes between new 
renewable energy facilities and renewable energy facilities that are not new. For each 
registration, the Chief Clerk would determine whether the registration statement is 
complete, assign it a number, post it on the Commission's web site and notify the owner 
that the registration is complete. The Public Staff proposed that the rule direct the Chief 
Clerk to determine during the registration process whether the renewable energy facility 
is a "new" renewable energy facility and to assign it a corresponding registration 
number. Interested parties could challenge whether the facility is "new" or not. The 
Public Staff also stated that it is a common practice for the Commission to receive 
proprietary information on a confidential basis. The Commission should address 
requests for confidentiality on a case-by-case basis as it normally does. 

The Public Staff proposed to add a requirement that the owner of the facility 
consent to the auditing of its books by the Public Staff insofar as they relate to 
transactions with North Carolina electric power suppliers. In reply comments, the 
Attorney General and CIGFUR stated that such a requirement might be unnecessarily 
burdensome and should be carefully considered. 

SunEdison and Solar Alliance agreed with the Public Staff's proposal regarding 
auditing. SunEdison and Solar Alliance further argued that tracking systems only 
monitor compliance. These systems cannot be delegated the authority to certify whether 
an individual resource is eligible under a certain state's rules. 

The Commission agrees with the Public Staff and concludes that it is not 
necessary for renewable energy facilities to file their cost information as part of the 
registration process. The Commission further concludes that it is also not necessary for 
renewable energy facilities to file information describing the facility's "buildings, 
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structures and operations" as long as the information provided in the registration 
statement clearly explains the technology used by the facility to produce electricity. 

The Commission concludes that all registered renewable energy facilities should 
annually report to the Commission whether they sold any RECs during the previous 
year and to whom. Rule R8-66 should require generators to make a contemporaneous 
filing with the Commission of the following portions of Form EIA-9233: 

• Schedule 1 (identifying information); 
• Schedule 5 (generator type, gross generation in MWh, net generation in 

MWh); 

• Schedule 6 (for non-utility generators only, how much of their energy was sold 
to third parties); and 

• Schedule 9 (changes in ownership). 

Renewable energy facilities that are not required to file Form EIA-923 with the ElA 
should nonetheless file the same information with the Commission annually. Because 
most generators are already required to file this information with the ElA, the 
Commission concludes that this requirement will not add appreciably to a generator's 
costs. 

The Commission agrees that the Public Staff will need the ability to audit meter 
data from renewable energy facilities and, therefore, finds good cause to include the 
Public Staff's proposed amendments to Rule R8-66 requiring renewable energy facilities 
to submit to auditing of their records relative to generator metering data as it relates to 
transactions with North Carolina electric power suppliers. 

Lastly, the Commission does not believe that the Chief Clerk should be required 
to assess whether a registration statement is complete or to adopt a numbering system 
to differentiate which renewable energy facilities are "new." Instead, the Commission 
requests the Public Staff's assistance* in reviewing each registration request and 
bringing to the Commission's attention issues of concern before the Commission 
approves the registration. The Commission, therefore, finds good cause to modify 
Rule R8-66 to include a procedure for processing registration filings. 

ISSUE 17. Registration by electric power suppliers 

As proposed, Rule R8-66 does not require electric power suppliers to register 
their renewable energy facilities. 

3 
The Commission has learned that the ElA is phasing out some of its required annual form filings 

and collapsing several into one new form, Form EIA-923. This form must be filed with the ElA annually 
starting March 30, 2009, by all generators larger than one megawatt that are connected to the electric 
grid, beginning with 2008 data. 

30 



The Public Staff proposed that renewable energy facilities should either be 
owned directly by an electric public utility or registered under Rule R8-66. 

SunEdison and Solar Alliance disagreed with the Public Staff's position that there 
may be no reason to require utility-owned facilities to register for purposes of producing 
RECs. "Creating special sub-classes of generators whose fixed generator characteristics 
are not certified through the same process as others creates an illusory administrative 
efficiency which in fact significantly complicates the process." 

The Commission concludes that renewable energy facilities owned by an electric 
power supplier, just tike all other renewable energy facilities for which RECs are used 
for REPS compliance, should be registered and that this should be done as part of the 
electric power supplier's compliance plan. Resources that are part of the electric power 
supplier's integrated system should be treated in the same manner, whether they are 
located in North Carolina or in other states. Electric power suppliers that already have 
entered into contracts for renewable energy from out-of-state generating resources may 
register the seller's facility with the Commission so that the burden does not fall on the 
seller. In new contracts or contract extensions, the electric power supplier should 
require all sellers to register with the Commission. However, purchases, such as hydro 
allocations, from agencies of the federal government are exempted from this registration 
requirement. 

ISSUE 18. Registration by entities not selling RECs for REPS compliance 

G.S. 62-133.7(i)(7) requires the Commission to: 

Develop procedures to track and account for renewable energy 
certificates, including ownership of renewable energy certificates that are 
derived from a customer owned renewable energy facility as a result of 
any action by a customer of an electric power supplier that is independent 
of a program sponsored by the electric power supplier. 

Proposed Rule R8-66 would require the owner of each renewable energy facility 
that intends to sell electric power or RECs to an electric power supplier for REPS 
compliance to first register with the Commission. As part of this registration, each 
generator would be required to file generation data and certify that it has not, and will 
not, remarket or otherwise resell any RECs. 

Wal-Mart asserted that the proposed language of Rule R8-66(b) requires 
registration of renewable energy facilities that intend to sell power or RECs to an electric 
power supplier. Wal-Mart took the position that this fype of registration would 
discourage customers from implementing energy generation facilities or EE measures. 
It raises a question concerning the Commission's jurisdiction to impose regulatory 
requirements on customer actions that are purely self-directed. Some facilities will sell 
their RECs to parties other than electric power suppliers and should not have to register 
with the Commission. Wal-Mart proposed rule modifications: 
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Prior to selling electric power or renewable energy certificates to an 
electric power supplier pursuant to G.S. 62-133.7(b)(2) or (c)(2), the owner 
of a renewable energy facility or the owner of a renewable energy 
certificate shall first register with the Commission .... (2) Provided, 
however, that nothing in this rule shall be construed to require the owner 
of a renewable energy facility or a renewable energy certificate to sell 
electric power or the renewable energy certificate to an electric power 
supplier. Provided further, nothing in this rule shall be construed to require 
registration by the owner of a renewable energy facility or the owner of a 
renewable energy certificate absent a sale of electric power or a 
renewable energy certificate to an electric power supplier. 

NCSEA agreed with Wal-Mart that only owners of renewable energy facilities or 
RECs who desire to sell the RECs or the energy should register with the Commission. 
Also, those generators who register should not be required to sell their output and/or 
RECs to electric power suppliers. 

The Public Staff disagreed with Wal-Mart. The Commission needs the 
registration information regardless of whether an electric power supplier acquires a 
renewable energy facility's power directly from the facility or whether it instead obtains 
the power indirectly through a broker, an aggregator or some other intermediary. 
Registration does not interfere with a facility's freedom to choose how it will dispose of 
its electrical output, as Wal-Mart appears to believe. Once a facility has registered, it is 
entirely free to decide whether to sell its energy and its RECs separately or in bundled 
form, whether to sell them in North Carolina or elsewhere, and whether to sell them to 
an electric power supplier or some other party. 

The Commission concludes that a renewable energy facility is not required to be 
registered unless and until its RECs are to be used by an electric power supplier for 
REPS compliance. Therefore, a renewable energy facility may sell its RECs to an entity 
other than an electric power supplier without registering. However, if the purchasing 
entity subsequently sells the RECs to an electric power supplier for REPS compliance, 
the third party must ensure that the renewable energy facility is registered with the 
Commission. Ultimately, it is the electric power supplier's responsibility to make sure 
that all of the renewable energy facilities upon which it relies for REPS compliance have 
registered with the Commission prior to filing its REPS compliance report. 

ISSUE 19. Registration of out-of-state generators 

Proposed Rule R8-66 would require the owner of each renewable energy facility 
that intends to sell electric power or RECs to an electric power supplier for REPS 
compliance to first register with the Commission. As proposed, this would apply to all 
non-utility generators, whether in-state or out-of-state, certificated or exempt from 
certification, metered or non-metered. 

Progress, Duke and Dominion asserted that certain requirements of R8-64(b)(1) -
(ii) description of applicant; (iv) location relative to highways, streets, etc.; (v) site 
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ownership; (viii) facility cost; (x) applicant's plan for selling output; and (xi) status of 
federal and state permits for construction and operation - should not be required for the 
registration of out-of-state renewable energy facilities. 

The Commission concludes that it is not necessary for out-of-state renewable 
energy facilities whose energy or RECs will be used for REPS compliance to provide 
registration information relative to (viii) the cost of the facility and (x) the applicant's 
plans for selling the output. The Commission does need to know the identity of the 
seller, the type of generator and fuel used, the facility's location and the facility's 
environmental compliance status, which are met via requirements (i), (ii), (iii), (iv), (v) 
and (xi), so those requirements should be retained. 

ISSUE 20. Registration for facilities tracked by PJM's GATS 

The proposed rule does not recognize that some renewable energy facilities and 
RECs that could be used for REPS compliance participate in PJM's GATS. 

Dominion expressed concern about the requirement that all generators wishing 
to provide energy or RECs for REPS compliance must register with the Commission. 
Dominion stated that this requirement would create a barrier to its meeting the REPS in 
North Carolina and ultimately increase costs to North Carolina customers. Although 
Dominion recommended against setting up a system like GATS in North Carolina, it 
suggested that Rule R8-66 be amended to allow for the reporting of the purchase of 
RECs through an established tracking system such as GATS. 

The Attorney General agreed with Dominion that registration with the 
Commission should not be necessary if the RECs proposed to be sold are validated by 
a regional transmission organization (RTO). Similarly, CIGFUR asserted that this 
proposal appears to be reasonable and efficient. 

The Public Staff disagreed with Dominion. Although PJM's GATS does issue and 
track RECs, it does not register or certify renewable energy facilities; that function is 
performed by the state regulatory commissions in the PJM region. Each state has its 
own REPS statute and its own eligibility standards. The Public Staff recommended that 
the Commission refuse to grant a blanket exemption from registration for all facilities 
whose RECs are issued by PJM's GATS or a similar organization. 

SunEdison and Solar Alliance asserted that tracking systems only monitor 
compliance. These systems cannot be delegated the authority to certify whether an 
individual resource is eligible under a particular state's rules. Certification cannot be 
legally sidestepped as Dominion proposes. 

The Commission concludes that all renewable energy facilities that want their 
RECs to count toward REPS compliance need to register with the Commission. The 
Commission anticipates selecting a third-party to track RECs, but, even so, each facility 
will need to register with the Commission in order to ensure that it meets the unique 
requirements of Senate Bill 3. 
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ISSUE 21. Entities allowed to issue RECs 

Neither Senate Bill 3 nor the proposed rules speak to the issue of who can issue 
RECs. Rule R8-67(b)(2) requires each electric power supplier to annually document its 
REPS compliance, including "the sources, amounts, and costs of REPS Credits 
claimed, by type; e j ^ , self-generation, co-firing, purchased electric power, in-state and 
out-of-state renewable energy certificates, energy efficiency." Subsection (b)(5) of the 
rule also requires that "[rjenewable energy certificates (whether or not bundled with the 
purchase of electric power) claimed by an electric power supplier for compliance ... 
shall be retired and not used for any other purpose." 

The Public Staff initially proposed a new rule, Rule R8-66(d), that would have 
provided for the registration of REC issuers. The Public Staff recognized that the 
Commission was not likely to establish a tracking system immediately and, therefore, 
proposed a system of registering all REC issuers. In its reply comments, the Public Staff 
withdrew that proposal, being persuaded by SunEdision and Solar Alliance that it would 
be counterproductive to have multiple REC issuers who might develop conflicting 
requirements and use inconsistent tracking procedures. In addition, the Public Staff 
expressed concern that if multiple REC issuers are given legal recognition by the 
Commission through a registration process, and subsequently the Commission adopts a 
centralized tracking system, the previously registered REC issuers may ask to be 
"grandfathered in" and allowed to operate alongside the centralized tracking system, 
thus negating the advantages of such a system. Instead of regulating REC issuers, the 
Public Staff proposed that, for now, the Commission require documentation by utilities in 
their annual compliance reports to validate RECs. 

ED, SACE and SELC agreed with the Public Staffs initial proposal for registering 
REC issuers. 

Electricities and NCEMC opposed the Public Staffs initial proposal to certify 
REC issuers, calling it unduly detailed and potentially burdensome. 

NCSEA stated that allowing multiple third-party REC issuers would add an 
unnecessary level of cost and administration in the implementation of the REPS 
mandate. Similarly, SunEdison and Solar Alliance strongly recommended against 
approval of multiple REC issuing platforms. There is no precedent for such a system 
and it is likely to exponentially increase the complexity of REPS implementation and 
administration, Renewable generators should not be in the business of issuing or 
tracking RECs, nor should REC issuers be in the renewable generation business. 

Small Hydro supported a system where RECs are issued by a registered third 
party to reduce the burden on small renewable generators who need to market their 
RECs to suppliers. This will make the market for RECs more open to smaller suppliers 
who need to acquire RECs to meet their REPS requirement. Because Senate Bill 3 
uniquely includes some legacy generation and EE, the issuer must be registered with 
the Commission and demonstrate that it understands North Carolina's unique 
requirements. 
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The Commission concludes that there is no need to change the rule as originally 
proposed. The Commission plans to pursue a REC tracking system administered by a 
third party. That system will be authorized to track RECs that meet North Carolina's 
REPS criteria, including those produced by renewable energy facilities that register with 
the Commission. 

ISSUE 22. Ensuring environmental compliance 

G.S. 62-133.7(0(5) requires the Commission to adopt rules to; 

Ensure that the owner and operator of each renewable energy facility that 
delivers electric power to an electric power supplier is in substantial 
compliance with all federal and state laws, regulations, and rules for the 
protection of the environment and conservation of natural resources. 

As proposed, R8-66(b)(3) requires the owner of a facility to certify that it complies with 
all environmental and conservation laws and regulations at the time it applies to the 
Commission for registration. 

CIGFUR argued that the Commission is not the agency charged with 
enforcement of environmental laws. The proposed rules meet the intent of Senate Bill 3 
via certification and provision of documents. 

Wildlife expressed concern that the proposed rule is insufficient to implement the 
intent of the relevant statutory language. It stated that compliance should be assessed 
throughout the life of the project, not just once during the initial registration phase, It 
stated that compliance certification requires site visits and review by an entity other than 
the owner. Wildlife proposed that periodic review of facility operations be conducted by 
the Commission along with appropriate state and federal agencies. Such a review 
would be patterned after those conducted by the FERC for hydropower projects and 
would include a review of records and data maintained by the operators. If such a 
review process is not approved by the Commission, Wildlife requested that 
Rule R8-66(b)(3) include more stringent requirements for the annual compliance plan 
filed by electric public utilities, although it did not specify those requirements. In addition, 
Wildlife stated that the information as required at the time of registration, R8-64(b)(1), is 
not adequate to assess whether a proposed facility will have environmental impacts, as 
some proposed power production facilities may not require any licenses, permits and 
exemptions, but may still result in moderate to considerable impacts. Stating that site-
specific and project-specific information is necessary for a proper environmental review, 
Wildlife proposed that Rule R8-64(b)(1) be revised by adding: "The application shall be 
accompanied by maps, plans and specifications setting forth such details and 
dimensions as the Commission requires." The Public Staff did not oppose this proposed 
revision. 

The Commission finds good cause to adopt Wildlife's proposed amendment. 
Wildlife did not suggest any specific additions to the annual compliance plan filing to 
assist the Commission with monitoring environmental compliance. The Commission 
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does not have the staff, the expertise or the statutory mandate to conduct periodic site 
reviews to ensure that all renewable energy facilities comply with all environmental 
requirements imposed by all units of government, especially those located in other 
states. The Commission, therefore, concludes that it will have to rely on assistance from 
third parties to meet this requirement. The proposed rules already require renewable 
energy facilities to assert compliance, both as part of the registration process and 
annually. Given the statutory requirement that the Commission assure that renewable 
energy facilities are in "substantial compliance" with environmental laws, the 
Commission finds good cause to add a provision to the rules that will allow third parties 
to challenge a registration on the grounds of noncompliance with environmental 
requirements. The Commission will then refer the matter to the appropriate 
environmental agency for review and await its recommendation prior to potentially 
suspending the facility's registration. 

ISSUE 23. Penalty for misconduct on the part of a registered renewable energy 
facility 

Proposed Rule R8-66(b)(11) states that falsification or failure to disclose 
information in the registration statement, failure to comply with environmental laws, or 
remarketing of RECs "may result in the ineligibility of RECs sold to electric power 
suppliers in North Carolina, forfeiture of payments, fines, or other penalties." 

The Public Staff proposed that the sanction for misconduct on the part of a 
registered renewable energy facility should be revocation of registration, rather than 
invalidation of the RECs that the registrant has sold. Revocation of registration is a 
more effective sanction, because some renewable energy facilities are likely to sell their 
power directly to a utility, without any RECs being sold or issued. Under its proposed 
language, a renewable energy facility will have every incentive to avoid revocation of its 
registration, because after revocation its power cannot be used to meet the REPS 
requirement. 

SunEdison agreed with the Public Staff that the penalty for misconduct by a 
generator should be revocation of its certification going forward, rather than invalidation 
of RECs already sold. A utility having purchased RECs from a generator later 
decertified would thus be held harmless. 

The Commission finds good cause to adopt the Public Staffs proposed language 
for R8-66(c)(7) from its reply comments, which would make "revocation of registration 
by the Commission" the sanction for falsification or failure to disclose information in the 
registration statement, failure to comply with environmental laws, or remarketing of 
RECs after they have been sold to one party. The Commission concludes that the rules 
should clarify that RECs emanating from energy produced prior to the revocation are 
valid for purposes of REPS compliance. The Commission also concludes that the rules 
should specify that revocation of registration is the sanction for failing to allow the 
Commission or the Public Staff to have access to books and records as necessary to 
audit REPS compliance. 
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RULE R8-67 

ISSUE 24. Definition of "avoided cost rates" 

The definition of "avoided cost rates" is set forth in proposed Rule R8-67(a)(2). 
The present definition is of major significance because "avoided costs" are the statutory 
base line for purposes of determining the "incremental costs" to be recovered through 
the REPS Rider. More specifically, in pertinent part, Senate Bill 3 requires that the 
Commission allow an electric power supplier to recover all reasonable and prudent 
costs incurred in complying with the REPS provisions of the statutes, i^a, in particular, 
with regard to the provisions of G.S. 62-133.7(b), (c), (d), (e) and (f), that are in excess 
of the electric power supplier's "avoided costs." 

Progress, in its comments, and the Public Staff, in its reply comments, advocated 
certain changes to the definition of "avoided cost rates." Those changes are discussed 
below. 

CPV and NCSEA, in their reply comments, objected to Progress's and the Public 
Staff's proposal to require that the avoided cost value used to calculate program costs 
remain fixed for the duration of any long-term contract for renewable energy supply at 
the value at the time the contract was executed (Progress) or at the time the first energy 
delivery under the contract occurred (Public Staff). In particular, CPV proposed that "the 
calculation of avoided costs ... be done on the basis of the avoided cost calculated for 
each year of the contract as it goes forward." 

In their reply comments, ED, SACE and SELC agreed with the Public Staff's 
position, as stated in the Public Staffs initial comments, that the avoided costs for 
long-term purchases should be determined as of the date the power is first delivered 
under the contract.4 

In their reply comments, CIGFUR and CUCA supported Progress's proposal that 
"avoided costs" be fixed at the time the contract for the purchase and sale of renewable 
energy was entered into. 

Progress's proposal, which is presented below, involves the inclusion of 
additional language. The additional language is denoted by underlining: 

(2) "Avoided cost rates" shall be defined as an electric power supplier's 
most recently approved or established avoided cost rates in North 

As explained subsequently, the Public Staff, in its reply comments, stated that it was willing to 
agree with Progress that the avoided costs for long-term purchases should be determined as of the date 
the contract is executed rather than as of the date of first delivery under the contract. ED, SACE and 
SELC's agreement with the Public Staff's initial comments in this regard was "on the grounds that such a 
definition is necessary to avoid ambiguity and uncertainty in the proposed rules." Therefore, it would 
appear that they would not object to the position taken by the Public Staff in its reply comments. 
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Carolina for purchases of electricity from qualifying facilities pursuant to 
the provisions of Section 210 of the Public Utility Regulatory Policies Act 
of 1978. For the purpose of determining incremental costs and avoided 
costs to be recovered pursuant to Rules R8-55 and R8-67. avoided cost 
for long-term purchase power agreements with renewable energy facilities 
and new renewable energy facilities over the term of the agreement shall 
be the annual non-levelized avoided cost utilized in the most recent 
avoided cost proceeding at the time the purchase power agreement is 
entered into and shall remain fixed at those levels for the life of that 
agreement. [Endnote omitted.] 

In the endnote omitted above, Progress stated that avoided costs, over the term of 
long-term purchase agreements, must be established up front to facilitate development 
of a long-term REPS compliance plan and compliance with the cost cap in 
G.S. 62-133.7(h)(4). Under Progress's proposed definition, "avoided costs" would be the 
"non-levelized avoided cost utilized in the most recent avoided cost proceeding at the 
time the purchase power agreement is entered into and [would] remain at those levels 
for the life of that agreement." 

The Public Staff's proposed changes to the definition of "avoided costs rates" are 
presented below. Deletions are presented in a strikethrough format. Additions are 
denoted by underlining: 

(2) "Avoided cost rates" mean shall be defined as an electric power 
supplier's most recently approved or established avoided cost rates in 
North Carolina for purchases of electricity from qualifying facilities 
pursuant to the provisions of Section 210 of the Public Utility Regulatory 
Policies Act of 1978. except that with respect to renewable energy 
purchased by an electric public utility under a multi-year contract with a 
renewable energy facility that is registered under Rule R8-66. "avoided 
cost rates" mean the electric public utility's most recently approved or 
established avoided cost rates in North Carolina for purchases of 
electricity from gualifvina facilities pursuant to the provisions of 
Section 210 of the Public Utility Regulatory Policies Act of 1978 as of the 
date that such contract is executed. 

Under the Public Staffs proposed definition, assuming its proposed exception 
would apply,5 "avoided costs" for purposes of determining the REPS rider would be "an 
electric power supplier's most recently approved or established avoided cost rates ... as 
of the date that [the contract] is executed." If the Public Staff's exception does not apply, 
the date of the "avoided cost rates" to be used for this purpose is not entirely clear, if 
based solely upon the Public Staffs proposed definition. However, if the Public Staff's 

5 As provided in its definition, the Public Staff's exception becomes operative if the renewable 
energy facility from which the energy is to be purchased is registered under proposed Rule R8-66. 
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comments presented below and its proposed Rule R8-67(d)(1) are considered in 
conjunction with its definition of "avoided cost rates," it would appear that, under the 
Public Staffs definition, "avoided costs" are to be based on "avoided cost rates" as of 
the date the contract is executed, the exception provision contained in the Public Staffs 
definition to the contrary notwithstanding. In its reply comments, the Public Staff stated 
as follows: 

[Progress] proposed in its initial comments that instead of the date when 
power is first delivered [under the contract as proposed by the Public Staff 
in its initial comments] the avoided costs for long-term purchases should 
be determined as of the date the contract is executed. The Public Staff is 
willing to agree to FProoress'sl position on this matter. However, in further 
discussions with [Progress] and other utilities, the Public Staff realized that 
its initial comments had left other important questions unanswered. In its 
biennial avoided cost proceedings, the Commission establishes levelized 
avoided cost energy rates for 5-year, 10-year and 15-year contracts 
between utilities and QFs, as well as a variable avoided cost rate for spot 
energy purchases. The Commission-approved rates may vary depending 
on the QF's energy source, or on whether the QF delivers power to the 
utility's distribution or transmission system. If the purchase contract 
between a utility and a renewable energy supplier closely matches one of 
the standard QF contracts, with respect to its duration and other relevant 
factors, the avoided cost component of the purchase price can be 
determined directly from the provisions of the Commission-approved QF 
contract; and the incremental cost component, of course, is simply what 
remains after subtracting the avoided cost component from the bundled 
purchase price. If, however, the bundled renewable energy purchase 
contract is not for a spot purchase or for a term of 5, 10, or 15 years - or if 
the purchaser is not a utility whose avoided cost rates are fixed by the 
Commission - there is no quick and easy way to determine the avoided 
cost component. In that event, the Public Staff believes that the parties 
should be required to make a good faith estimate of the avoided cost and 
incremental cost components of the purchase price and specify them in 
the contract. Normally the parties' breakdown of the two components of 
the purchase price will be controlling, but if it is clearly not made in good 
faith - if the avoided cost component specified in the contract is obviously 
different from the purchaser's actual avoided costs - then the Commission 
will have to make its own determination of the avoided cost and 
incremental cost components. The Public Staff has revised its proposed 
language for Rules R8-67(a)f2) and (d)f1) to reflect this approach. 
[Emphasis added.] 

After revision, the Public Staffs proposed language for the new subsection (d)(1), 
"Contracts to purchase renewable energy," reads as follows: 

(1) Whenever an electric power supplier purchases energy that is 
eligible for REPS Credits, the contract between the electric power supplier 
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and the seller shall specify the avoided cost and incremental cost 
components of the purchase price. If the Commission has approved an 
avoided cost rate for the electric power supplier for the year when the 
contract is executed, applicable to contracts of the same duration as the 
contract between the electric power supplier and the seller, that rate shall 
be used as the avoided cost component. In all other cases, the avoided 
cost component shall be a good faith estimate of the electric power 
supplier's avoided cost, levelized over the duration of the contract. The 
incremental cost component shall be equal to the total purchase price 
minus the avoided cost component. [Emphasis added.] 

The underlined language above, in effect, is a definition of "avoided costs." As indicated 
by the Public Staff, such language is significantly more explicit and precise than that 
contained in its initial comments. However, the language in question was not 
incorporated into the Public Staff's revised definition of "avoided cost rates," per se. 

CPV argued, in essence, that fixing the avoided costs at the levels in effect as of 
the date the contract was executed as proposed by Progress and the Public Staff would 
be inappropriate because such an approach: 

• Ignores the value of non-fuel based renewables, such as wind and solar 
systems, as a hedge against fossii fuel cost increases and future carbon 
emission control costs; 

• Exaggerates the cost of implementing the REPS by ignoring the increase in 
future avoided costs in the calculation of program costs; and 

• Stands in sharp contrast to the proposed practice under utility recovery of "net 
lost revenues" from energy efficiency programs, which use detailed avoided 
cost data. 

NCSEA disagreed with Progress's and the Public Staffs approach, contending 
that such an approach fails to consider potential inaeases in fossil fuel costs and costs 
associated with carbon emission management. According to NCSEA, an increase in 
fuel costs or potential carbon emission requirements could raise the avoided cost above 
the avoided cost fixed in a renewable energy contract. NCSEA stated that, with 
contracts fixed for the life of the agreement, this situation would result in inflated costs 
being attributed to the REPS cost cap. NCSEA averred that, to prevent this scenario, 
the avoided cost should be updated on an annual basis. 

Regarding Progress's proposed definition, the Commission is of the opinion that 
it would be inappropriate to adopt that definition of "avoided cost rates," as presented, 
because, under Progress's definition, "non-levelized avoided costs" would be used 
throughout the life of a renewables contract without regard to the contract's duration. 
Such use of "non-levelized avoided costs" would be inconsistent with the levelized 
avoided cost energy rates prescribed for use by the Commission in its biennial avoided 
cost proceedings for 5-year, 10-year and 15-year contracts between utilities and QFs. 
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Additionally, the precise meaning of the term "utilized" in the second sentence of 
Progress's definition is not entirely clear. 

Regarding the arguments advanced by CPV and NCSEA, the Commission is of 
the opinion, and so finds and concludes, that the concerns which they have expressed 
do not outweigh the need, as expressed by Progress, for up-front establishment of 
avoided costs, over the term of long-term purchase agreements, to facilitate 
development of a long-term REPS compliance plan and compliance with 
G.S. 62-133.7(h)(4). 

The Public Staff's definition of "avoided cost rates," in general, appears to be 
entirely consistent with the rates prescribed for use by the Commission in its biennial 
avoided cost proceedings. However, the Public Staff's definition, standing alone, is 
somewhat inexact, La., unless it is considered in conjunction with the Public Staff's 
proposed Rule R8-67(d)(1). In fact, as noted above, much of the Public Staffs proposed 
language in (d)(1), in effect, is a definition of "avoided costs." Thus, the Public Staff, in 
essence, has proposed two definitions of "avoided cost rates," Le ,̂ once in subsection 
(a)(2) and again in subsection (d)(1). The Commission is, therefore, of the opinion that it 
should not adopt the duplicative language proposed by the Public Staff to be included in 
subsection (d)(1). 

The Commission, therefore, concludes that it should adopt the following definition 
of "avoided cost rates" in subsection (a)(2) for purposes of this proceeding: 

"Avoided cost rates" means an electric power supplier's most recently 
approved or established avoided cost rates in North Carolina, as of the 
date the contract is executed, for purchases of electricity from qualifying 
facilities pursuant to the provisions of Section 210 of the Public Utility 
Regulatory Policies Act of 1978. If the Commission has approved an 
avoided cost rate for the electric power supplier for the year when the 
contract is executed, applicable to contracts of the same nature and 
duration as the contract between the electric power supplier and the seller, 
that rate shall be used as the avoided cost. Therefore, for example, for a 
contract by an electric public utility with a term of 15 years, the avoided 
cost rate applicable to such a contract would be the comparable, 
Commission-approved, 15-year, long-term, levelized rate in effect at the 
time the contract was executed. In all other cases, the avoided cost shall 
be a good faith estimate of the electric power supplier's avoided cost, 
levelized over the duration of the contract, determined as of the date the 
contract is executed; provided, however, that development of such 
estimates of avoided cost by an electric public utility shall include 
consideration of the avoided cost rates then in effect as established by the 
Commission. Determinations of avoided costs, including estimates 
thereof, shall be subject to continuing Commission oversight and, if 
necessary, modification should circumstances so require. 
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The foregoing definition of "avoided cost rates" will allow the avoided cost, over the term 
of long-term purchase agreements, to be established up front with reasonable certainty 
to the maximum extent practicable. Such a result is appropriate from the standpoint of 
facilitating the development of long-term compliance plans and compliance with 
G.S. 62-133.7(h)(4). 

ISSUE 26. Definition of "REPS Credits" 

Proposed Rule R8-67(a)(3) defines "REPS Credits" as: 

credits claimed by an electric public utility, electric membership 
corporation, or municipal electric supplier from eligible sources pursuant to 
G.S. 62-133.7(b)(2) or (c)(2). Eligible sources include electric power or 
associated renewable energy certificates derived from renewable energy 
resources on or after January 1, 2008; reduced energy consumption 
through the implementation of energy efficiency measures on or after 
August 20, 2007; and, for electric membership corporations and municipal 
electric suppliers, reduced energy consumption through the 
implementation of demand-side management on or after August 20, 2007. 

In its initial comments, the Public Staff proposed to amend the definition of 
"REPS Credits" to distinguish between the "eligible sources" for REPS compliance by 
electric public utilities, municipal electric suppliers and electric membership 
corporations. As modified in its reply comments to address concerns raised by CIGFUR, 
Electricities and NCEMC, the Public Staffs amended rule provides, in part, as follows: 

Eligible sources include: 

(i) For electric public utilities, electric power or associated 
renewable energy certificates derived from new renewable energy 
facilities on or after January 1, 2008; electric power generated on or after 
January 1, 2008, through the use of a renewable energy resource at a 
generating facility other than the generation of waste heat derived from the 
combustion of fossil fuel; and measurable reduced energy consumption 
through the implementation of energy efficiency measures on or after 
August 20, 2007; and 

(ii) For electric membership corporations and municipal electric 
suppliers, electric power or associated renewable energy certificates 
derived from new renewable energy facilities on or after January 1, 2008; 
electric power or associated renewable energy certificates purchased on 
or after January 1, 2008 from renewable energy facilities; electric power 
purchased on or after January 1, 2008 from hydroelectric power facilities; 
electric power acquired through a wholesale purchase power agreement 
with a wholesale supplier of electric power whose portfolio of supply and 
demand options meets the requirements of G.S. 62-133.7; and 
measurable reduced energy consumption through the implementation of 
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energy efficiency measures or demand-side management on or after 
August 20, 2007. 

In its reply comments, NCSEA agreed with CIGFUR that "REPS Credits," defined 
in Rule R8-67Ca)(3) as credits claimed by an electric service provider from an eligible 
source for renewable energy or reduced energy consumption, is very vague. In its initial 
comments, NCSEA argued that "[RECs] provide a basis for monitoring and compliance 
of REPS." NCSEA noted that the definition of REC in G.S. 62-133.7(a)(6) provides that 
RECs are "used to track and verify compliance" with REPS. 

NCSEA further argued that the structure and content of Senate Bill 3 hinges on 
the renewable energy facility owner having ownership of the RECs associated with the 
power generated by that facility. The clear intent of the legislation is a REC-based 
accounting system, where a public utility purchases RECs from a renewable energy 
facility owner and uses them to comply with the REPS requirement. The utility must 
then retire RECs to count them toward compliance with that requirement. The structure 
of the cost cap also relies on a REC-based accounting system, where a public utility 
seeks cost recovery for the RECs purchased from the renewable energy facility owner. 
Therefore, NCSEA recommended: 

• That the REPS should rely on REC-based accounting, whether a utility 
contracts solely for RECs or both renewable electricity and the associated 
RECs; and 

• That all RECs are created by, and therefore belong to, the renewable energy 
generator until purchased through a contract by an electric service provider 
for use in compliance with Senate Bill 3 or by another party for some other 
purpose. 

SunEdison and Solar Alliance proposed that RECs "will be used to comply" with 
REPS and implied that they would have all forms of REPS compliance converted into 
RECs and tracked via a REC tracking system. 

Consistent with the decision to eventually implement a REC tracking system, the 
Commission concludes that the non-statutory term "REPS Credit" should be discarded. 
Rather, as recommended by a number of parties, REPS compliance should be based, 
to the extent possible, solely on RECs. 

The term "REPS Credits" was originally proposed as a proxy for RECs because 
the rules proposed did not call for a REC tracking system. However, it is difficult to craft 
a precise definition of "REPS Credits," as demonstrated by both the originally proposed 
definition and that suggested by the Public Staff. This fact serves to highlight the 
potential pitfalls of restating the statutory standards of G.S. 62-133.7(b)(2) and (c)(2). 

The definition of REC is broad enough to encompass nearly all of the means of 
REPS compliance enumerated in G.S. 62-133.7(b)(2) and (c)(2). The exception, as 
noted by Electricities and NCEMC, is the provision in G.S. 62-133.7(c)(2)b authorizing 
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municipalities and cooperatives to "[r]educe energy consumption through the 
implementation of demand-side management ... measures." Otherwise, REPS 
compliance may be determined by tracking RECs associated with (1) generation at 
utility-owned facilities, G.S. 62-133.7(b)(2)a, (b)(2)b, (c)(2)a; (2) reduced energy 
consumption through the implementation of EE measures, G.S. 62-133.7(b)(2)c, (c)(2)b; 
and (3) generation at nonutility-owned facilities, including CHP systems and solar 
thermal energy facilities, G.S. 62-133.7(b)(2)d, (b)(2)e, (c)(2)c, (c)(2)d. 

Embodied in the definition of "REPS Credits," however, was the requirement that 
only RECs associated with renewable energy produced after the effective date of the 
REPS statute, G.S. 62-133.7, be eligible for use by an electric power supplier to comply 
with the REPS requirement. Such a limitation is required only because existing facilities 
were grandfathered under the statute. The statute's purpose of facilitating continued 
generation from existing renewable energy facilities and the development of new 
renewable energy facilities would be frustrated if an electric power supplier were able to 
use RECs associated with generation from a grandfathered facility that was produced 
months or years before enactment of the REPS mandate for compliance purposes. 
Therefore, only RECs associated with renewable energy produced after the effective 
date of the REPS statute, January 1, 2008, were proposed to be allowed to be used for 
REPS compliance. For RECs associated with reduced energy consumption through the 
implementation of an energy efficiency measure, the definition of "REPS Credits" 
established a starting date consistent with the effective date of G.S. 62-133.8. 

In their comments, Electricities and NCEMC argued that the date should be 
changed to January 1, 2007, consistent with the in-service dates for new renewable 
energy facilities, G.S. 62-133.7(a)(5), and the implementation dates for new energy 
efficiency measures, G.S. 62-133.8(a). In addition, they argued that January 1, 2007, 
would also be a reasonable date with regard to reduced energy consumption through 
the implementation of demand-side management programs even though G.S. 133-7(c) 
allows municipalities and cooperatives to use demand-side management activities to 
meet the REPS mandate regardless of when the activities were implemented. 

As set out above, the Public Staff proposed to amend the definition of "REPS 
Credits," in part, to address this issue. Thus, the Public Staff supported the use of 
January 1, 2008, for RECs associated with renewable energy and August 20, 2007, for 
reduced energy consumption through the implementation of EE or DSM measures. 

In its comments, Small Hydro also supported the inclusion of January 1, 2008, as 
the date after which RECs must be earned to be eligible for use by an electric power 
supplier to comply with the REPS. 

In deleting the definition of "REPS Credits," the Commission concludes that 
Rule R8-67(b)(4) and (5) should be modified to retain the limitation on the initial dates 
for REC eligibility found in that definition. In addition, after further consideration, the 
Commission concludes that the date applicable to reduced energy consumption through 
the implementation of DSM and EE measures for all electric power suppliers should be 
changed to January 1, 2008, consistent with the effective date of the REPS statute 
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rather than with the date for which cost recovery would be allowed for new energy 
efficiency measures pursuant to G.S. 62-133.8. 

ISSUE 26. Expiration of RECs 

NCSEA stated that G.S. 62-133.7(h) allows electric power suppliers to recover 
the incremental costs incurred to purchase RECs to comply with the REPS. Electric 
public utilities should be able to recover costs incurred for RECs that have been retired 
toward compliance. RECs, however, should have an expiration date after which they no 
longer can be counted for compliance. NCSEA noted that most states have chosen a 
life of 3 years from the quarter of the year in which the RECs were generated. Senate 
Bill 3 does not address the life of a REC, noting only that RECs in excess of compliance 
in a particular year can be sold by an electric service provider. However, if a REC has 
an unlimited life, generated from either in-state or out-of-state, then it could be retired to 
meet compliance in North Carolina many years after it was generated. NCSEA argued 
that this was not the intent of Senate Bill 3. Prior to 2012, however, electric public 
utilities should be able to acquire and retire RECs for compliance in 2012. 

Progress, Duke and Dominion asserted that Rule R8-67 should explicitly provide 
(1) that REPS credits and associated RECs do not expire and may be carried forward 
for use in compliance in future years and (2) that costs may similarly be carried forward 
for recovery in future years. They argued that the utility has no control over the amount 
of energy it will receive on its system from renewable resources under contract because 
solar and wind are not dispatchable. 

The Public Staff noted that: 

One of the most complex issues associated with implementation of the 
REPS involves providing for the "ramp-up" period prior to the initial 
application of the 3% REPS requirement in 2012; determining the extent 
to which electric power suppliers will be allowed to acquire REPS Credits 
in one year and "bank" them, so that they can be used for compliance with 
the REPS in a subsequent year; and determining the extent to which 
utilities will be allowed to incur incremental costs in the test period for one 
REPS rider proceeding and carry those costs over for recovery in a 
subsequent proceeding. Clearly, as they prepare for the imposition of the 
3% REPS requirement in 2012, the utilities and other electric power 
suppliers will need to enter into contracts to purchase renewable energy in 
2008-11; and they will need to take delivery of some renewable energy (or 
acquire RECs) during this period, since the renewable energy facilities 
cannot be expected to remain idle until January 1, 2012 and begin full 
operation that day. 

The Public Staff proposed that REPS Credits will not expire until December 31 of the 
second calendar year after the associated electric energy is generated, and they be 
banked until their expiration. 
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The Commission agrees that the policy goal of Senate Bill 3 of encouraging the 
development of new renewable energy and EE would be frustrated by the ability to offer 
RECs for sale to electric power suppliers many years after the related power was 
generated. A market flush with "stale" RECs would actually hinder the development of 
renewable energy resources. Therefore, similar to the approach taken in many other 
states, the Commission concludes that Rule R8-67(b) should be revised to provide that 
RECs expire three years after their creation unless sold within that time to an electric 
power supplier for REPS compliance. 

ISSUE 27. Definition of "customer account" and "year-end number of customer 
accounts" 

G.S. 62-133.7(h) imposes a cap on the incremental costs associated with REPS 
compliance and calculates the cap based upon "the electric power supplier's total 
number of customer accounts determined as of 31 December of the previous calendar 
year." Proposed Rule R8-67(a)(4) defines "year-end number of customer accounts" as 
identical to the way that term is used for reporting to the Energy Information 
Administration (ElA), United States Department of Energy. 

In its initial comments, the Public Staff stated its belief that to apply the cost caps 
in Senate Bill 3 on the REPS rider, the Commission must define precisely what 
constitutes a "customer account." The Public Staff proposed that this term be given the 
same meaning as in the utilities' reports to the ElA. Although the Public Staff originally 
believed that in these reports a "customer account" was essentially equivalent to a 
meter, the Public Staff stated in its reply comments that it had learned that there is no 
generally accepted definition of "customer account" for ElA reporting purposes and that 
utilities define the term differently in preparing their reports. Therefore, the Public Staff 
revised its proposed definitions of "customer account" and "year-end number of 
customer accounts" to state more specifically that a customer account means a meter 
used for measuring electric energy delivered by an electric power supplier to a 
customer. The revised definition takes into account totalization arrangements, under 
which multiple meters are grouped into a single account, and it gives suppliers authority 
to reject requests from customers for new totalization arrangements designed to reduce 
the customer's per-account ceiling and not for legitimate business purposes. 

NCFB proposed that, for purposes of the per-account recovery of incremental 
costs of renewable purchases, "customer account" be defined as one customer at a 
single location rather than a single meter. CIGFUR agreed that this was a reasonable 
construction of the statute and asserted that the instructions for Form E1A-861 support 
this construction. 

CUCA stated that, if "year-end number of customer accounts," as that term is 
defined for purposes of ElA reporting, refers to an account as an individual residential 
customer in a single location rather than the number of meters serving that single 
location, the same definition should apply to commercial and industrial customers. 
CUCA argued that this interpretation would also be consistent with the ElA definition of 
an "account" for purposes of street lighting, for which the ElA defines the customer 
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account as the community, not each separate meter used in providing street lighting. If, 
however, the Commission wishes to adopt a rule that allows each commercial and 
industrial meter to be defined as a customer account, even if two or more meters are 
serving a single commercial or industrial location, then CUCA argued that allowing each 
electric power supplier the discretion to define "customer accounts" in a manner that 
recognizes the unique arrangements and needs of its customers would be a more 
equitable rule. Each utility's discretion in this respect would of course remain subject to 
a reasonableness standard and the oversight of the Commission. In its reply comments, 
CUCA stated that it opposed proposals to "define accounts in a manner consistent with 
ElA reporting requirements." 

Duke argued that the interpretation of the "per-account" provision should be 
made on a utility-by-utiiity basis rather than on the basis of a blanket determination for 
all utilities. Duke stated that subsection (b)(6) allows for a utility-specific approach. Duke 
is concerned that, to the extent that the utility proposes a methodology for interpreting 
"per-account" that differs from its annual ElA report, there is the potential for conflict 
between the total amount to be collected from customers under the utility's proposed 
methodology and the annual aggregate amount calculated under G.S62-133.7(h)(3) 
using the definition proposed in Rule R8-67(a)(4). Duke urged the Commission to 
resolve this potential conflict in a manner that ensures the utility may propose a 
methodology that is fair to its customers based upon its tariff classes. 

In their reply comments, Duke, Progress and Dominion proposed, in order to 
address any potential unintended and inequitable impacts in applying the per customer 
account caps set forth in G.S. 62-133.7(h), that Rule R8-67(a)(3) be amended to 
provide that the Commission may exclude certain low usage account types or treat 
certain low usage account types as residential customer accounts based upon specific 
circumstances presented by a utility in its REPS compliance plan. 

The per-account charges adopted by the General Assembly in 
G.S. 62-133.7(h)(4) were derived based upon the number of "customer accounts" 
reported by the electric power suppliers to the ElA. Adopting a different definition of 
"customer account," such as that suggested by NCFB and CIGFUR, could reduce the 
number of accounts and the total incremental costs that may be used to purchase 
renewable energy under the REPS. The Commission is mindful, however, of the 
potential burden, particularly on residential and small commercial customers that might 
have additional meters on wells, area lighting and other relatively small loads. Lastly, 
the Commission appreciates the fairness concerns implicitly raised by CUCA, which 
suggests that "customer accounts" be consistently determined across electric suppliers. 

For electric public utilities, the Commission believes that the rules as originally 
proposed appropriately balance these interests. The definition of "year-end number of 
customer accounts" in Rule R8-67(a)(4) assumes that, unless otherwise approved by 
the Commission, the electric public utilities will determine customer accounts in the 
same manner as that information is reported to the ElA. Proposed Rule R8-67(b)(6), 
however, provides an opportunity for an electric public utility to propose an alternative 
methodology for the assessment of per-account charges, subject to Commission 
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approval. This could include the exclusion of certain low usage accounts, as suggested 
by the utilities in their comments. Under proposed Rule R8-67(b)(6), 

In each electric public utility's first-filed REPS compliance plan, the electric 
public utility shall propose a methodology for the assessment of the per-
account charges to recover the cost of complying with the requirements of 
G.S. 62-133.7(b), (d), (e) and (f). The proposed methodology may be 
specific to each electric public utility, shall be based upon a fair and 
reasonable allocation of costs, and shall be consistent with 
G.S. 62-133.7(h)(4). The electric public utility may seek to amend the 
methodology approved by the Commission in subsequent compliance plan 
filings. 

The Commission, therefore, consistent with other revisions adopted herein that would 
redesignate subsection (b)(6) as (c)(4), concludes that the definition of "year-end 
number of customer accounts" in Rule R8-67(a) should be clarified, as follows: 

"Year-end number of customer accounts" shall be defined as means the 
number of accounts within each customer class as of December 31 ef-for 
a given calendar year and, unless approved otherwise by the Commission 
pursuant to subsection fcH4). determined in the same manner as that 
information is reported to the Energy Information Administration (ElA), 
United States Department of Energy, for annua! electric sales and 
revenues reporting. 

Although the rates and cost recovery for other electric power suppliers are not 
approved by the Commission, these entities are subject to the Commission's jurisdiction 
with regard to REPS compliance and the limit on total incremental costs pursuant to 
G.S. 62-133.7(h)(4). Any proposed deviation in the determination of customer accounts 
for these electric power suppliers would also be subject to Commission approval. 

ISSUE 28. Per-account charges as individual account maximums 

Proposed Rule R8-67(c)(9) provides that the total incremental costs to be 
recovered by a utility in any calendar year for REPS compliance may not exceed the 
cap determined using the per-account charges set forth in G.S. 62-133.7(h)(4). 

In order to ensure that the per-account ceilings provided for in Senate Bill 3 are 
not exceeded for any particular customer account, the Public Staff proposed in its initial 
comments to add the following sentence to subsection (c)(9): 

Each electric public utility shall ensure that the incremental costs 
recovered under the REPS rider and REPS EMF rider during the cost 
recovery period from any given customer account do not exceed the 
applicable per-account charges set forth in G.S. 62-133.7(h)(4). 
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In its reply comments, Nucor supported the Public Staff's proposed language, 
stating that it will make clear that the per-account REPS ceilings of Senate Bill 3 apply 
not only to a utility's entire body of customer accounts but also to each specific 
customer account. 

The Commission agrees that the per-account caps apply to both the total 
incremental costs and the amount that may be recovered from any individual account 
and, therefore, concludes that Rule R8-67(c)(9) should be revised as proposed by the 
Public Staff. 

ISSUE 29. Definition of "biomass" 

G.S. 62-133.7(a)(8) defines "renewable energy resource," in part, as follows: "a 
biomass resource, including agricultural waste, animal waste, wood waste, spent 
pulping liquors, combustible residues, combustible liquids, combustible gases, energy 
crops, or landfill methane." Proposed Rule R8-67 only references the statutory definition 
and does not further define "biomass." 

In its comments, Bio-Energy described its waste-to-energy conversion process 
and requested that the Commission "specifically identify municipal solid waste and 
refuse derived fuel within the meaning of 'renewable energy resource.'" No party 
commented on Bio-Energy's request. 

The Commission concludes that a determination of whether a resource used by a 
particular facility is a "renewable energy resource," such as that requested by Bio-
Energy in this proceeding, should be made on a case-by-case basis with an adequate 
opportunity for the Public Staff or other interested persons to challenge asserted facts. 
The registration process established in Rule R8-66 permits such a determination to be 
made on the basis of an appropriate record with regard to a particular facility. 
Alternatively, the owner of a facility could seek a declaratory ruling from the Commission 
that the facility qualifies as a renewable energy facility or a new renewable energy 
facility, Therefore, rather than potentially limit the definition of "biomass" on the basis of 
an incomplete record in this rulemaking proceeding, the Commission concludes that the 
statutory definition of "renewable energy resource" is sufficient and that "biomass" 
should not be separately defined in Rule R8-67. 

ISSUE 30. Definition of "renewable energy facility" and "new renewable energy 
facility" 

G.S. 62-133.7(a)(5) and (a)(7) define "new renewable energy facility" and 
"renewable energy facility" as follows: 

(5) 'New renewable energy facility' means a renewable energy facility 
that either: 

a. Was placed into service on or after 1 January 2007. 
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b. Delivers or has delivered electric power to an electric power 
supplier pursuant to a contract with NC GreenPower Corporation 
that was entered into prior to 1 January 2007. 
c. is a hydroelectric power facility with a generation capacity of 
10 megawatts or less that delivers electric power to an electric 
power supplier. 

(7) 'Renewable energy facility' means a facility, other than a 
hydroelectric power facility with a generation capacity of more than 10 
megawatts, that either: 

a. Generates electric power by the use of a renewable energy 
resource. 
b. Generates useful, measurable combined heat and power 
derived from a renewable resource. 

c. Is a solar thermal energy facility. 

As proposed, Rule R8-67 incorporates these statutory definitions by reference. 

The Public Staff took the position that the Commission will need the ability to 
distinguish between RECs from "new" renewable energy facilities, which public utilities 
can use to comply with the REPS requirement, and those from other renewable energy 
facilities, which electric membership corporations and municipalities can use to comply 
with REPS. The Public Staff proposed to modify R8-66 to make this distinction by 
requiring the Chief Clerk to adopt two separate registration numbering systems to 
differentiate between the two types of facilities. The Public Staff recommended adding 
the following definitions to Rule R8-67 to specify that facilities must be registered with 
the Commission to be counted toward REPS compliance; 

(6) "New renewable energy facility" means a renewable energy facility 
that is either owned directly by an electric public utility or is registered 
under Rule R8-66fc). and either: 

(i) Was placed into service on or after January 1, 2007; 
(ii) Delivers or has delivered electric power to an electric power 
supplier pursuant to a contract with NC GreenPower Corporation 
that was entered into prior to January 1, 2007; or 

(iii) Is a hydroelectric power facility with a generation capacity of 
10 megawatts or less that delivers electric power to an electric 
power supplier. 

(7) "Renewable energy facility" means a facility, other than a 
hydroelectric power facility with a generation capacity of more than 
10 megawatts, that either is owned directly by an electric public utility or is 
registered under Rule R8-66fc). and either: 

(i) Generates electric power by the use of a renewable energy 
resource; 
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(ii) Generates useful, measurable combined heat and power 
derived from a renewable energy resource; or 
(iii) Is a solar thermal energy facility. 

Electricities and NCEMC noted that the definition of "renewable energy facility" in 
Senate Bill 3 is distinctly different from the definition of "new renewable energy facility." 
The "new renewable energy facility" requirement applies to public utilities but does not 
apply to cooperatives and municipalities. The Public Staffs initial proposal to extend the 
definition of new renewable resources in the definition of "REPS Credits" inappropriately 
precludes the use of existing renewable resources or energy facilities by cooperatives 
and municipalities for REPS compliance. Similarly, cooperatives and municipalities can 
use RECs from "renewable energy facilities" to comply with REPS because there is no 
requirement that they comply via "new" facilities. In contrast, RECs used by public 
utilities must be from "new" renewable energy facilities. 

While the distinction between a "renewable energy facility" and a "new renewable 
energy facility" is important, as noted by the parties, the Commission concludes that the 
burden is on each electric power supplier to demonstrate that RECs they use for REPS 
compliance are from an appropriate source. It might be helpful, however, for a REC 
tracking system to differentiate between RECs from renewable energy facilities and 
"new" renewable energy facilities. The Commission concludes, however, that the 
statutory definitions of "renewable energy facility" and "new renewable energy facility" 
are sufficient and that the terms should not be redefined in Rule R8-67. 

ISSUE 31. Definition of "renewable energy certificate" 

G.S. 62-133.7(a)(6) defines "renewable energy certificate" as: 

a tradable instrument that is equal to one megawatt-hour of electricity or 
equivalent energy supplied by a renewable energy facility, new renewable 
energy facility, or reduced by implementation of an energy efficiency 
measure that is used to track and verify compliance with the requirements 
of this section as determined by the Commission. A 'renewable energy 
certificate' does not include the related emission reductions, including, but 
not limited to, reductions of sulfur dioxide, oxides of nitrogen, mercury, or 
carbon dioxide. 

Wal-Mart took the position that self-implementation of EE measures by an 
electric consumer will create RECs that can be used by an electric utility to meet its 
REPS requirement. It proposed that self-directed DSM should also be eligible for RECs. 

Similarly, Nucor argued that "the rules should allow self-directed DSM to 
generate renewable energy certificates in the same way as self-directed energy 
efficiency measures." Nucor maintained that DSM is an ideal and cost-effective 
resource for meeting REPS. Allowing self-directed DSM to generate RECs that can be 
used by the utilities to meet the REPS requirement will make it much easier for the 
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utilities to meet that requirement at a reasonable cost while preserving the goal of 
reducing negative environmental impacts. 

The Public Staff proposed to only reference the statutory definition of an REC. 

As noted above, the statutory definition of an REC includes "electricity or equivalent 
energy ... reduced by implementation of an energy efficiency measure." The Commission 
concludes that the definition of an REC should not be expanded by Commission rule to 
include DSM, which is not included in the statutory definition. Moreover, while the definition 
of an REC includes energy efficiency, it is G.S. 62-133.7(b)(2) and (c)(2) that control which 
RECs may be used by an electric power supplier for REPS compliance. Neither subsection 
(b)(2) nor (c)(2) provide for the purchase of RECs associated with the implementation of EE 
or DSM measures. 

ISSUE 32. Definition of "Incremental costs" 

In its initial comments, the Public Staff recommended defining "incremental 
costs" in Rule R8-67(a). The definition would track the statutory definition in 
G.S. 62-133.7(h)(1) and add "'Incremental costs' do not include the costs of an energy 
efficiency measure, except to the extent that those costs are incurred for the purchase 
of electric power." 

The Public Staff argued that the typical costs of EE programs should be 
recovered in the DSM/EE rider rather than through the REPS rider. This approach will 
allow utilities to recover EE costs without being constrained by the per-account ceiling 
on the REPS rider, and it will also allow a larger amount of renewable energy to be 
supported by the REPS rider. 

Electricities and NCEMC opposed the Public Staffs proposal to the extent it 
would be applied to municipalities and electric membership corporations. They argued 
that, because they are not subject to the DSM and EE cost recovery provisions of 
G.S. 62-133.8, the Public Staffs proposed change to the definition would prohibit them 
from recovering the costs of their EE programs. Therefore, the modification should be 
clarified so that it applies only to electric public utilities. 

CUCA and CIGFUR argued that the Public Staffs proposed exclusion of EE 
costs is inconsistent with Senate Bill 3, which defines the term to include all reasonable 
and prudent costs in excess of the avoided costs incurred to comply with the REPS 
requirement. They argued that allowing EE costs to be recovered without being subject 
to the incremental cost cap is contrary to the plain language of the statute and subverts 
the finely crafted balance achieved in the development of the legislation. 

In its initial comments, NCSEA stated that, under Senate Bill 3, "the cost of 
energy efficiency measures does not fall under the cost cap." 

As noted above, Senate Bill 3 provides a detailed definition of "incremental 
costs." While it is possible, as argued by the Public Staff and NCSEA, that costs of EE 
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measures, which are required under G.S. 62-133.8(b) to be cost-effective, should be 
less than the utility's avoided costs, the Commission concludes that it is not appropriate 
to prejudge any proposals for DSM/EE cost recovery by adopting a definition of 
"incremental costs" that is more restrictive than that provided in Senate Bill 3. The 
Commission, therefore, concludes that "incremental costs" should not be defined in 
Rule R8-67 as proposed by the Public Staff. 

ISSUE 33. Review and approval of compliance plans 

Proposed Rule R8-67(b) requires all electric power suppliers to file an annual 
REPS compliance plan with the Commission. This plan requires the provision of 
information regarding the electric power supplier's forecasted retail sales, REPS 
requirement and plans to meet that requirement akin to current least cost integrated 
resource planning (IRP). Although subsection (b)(4) provided that the Commission "may 
schedule a public hearing to receive public comments or expert testimony regarding any 
REPS compliance plan," the rule does not require the Commission to "approve" the 
plan. 

The Public Staff stated that it initially proposed that compliance plans be 
informational only, with no requirement that the Commission approve them, but that a 
number of parties have indicated that compliance plans should be subject to 
Commission approval. In its reply comments, the Public Staff stated that it had 
discussed this issue with the utilities and believes that consensus has been reached for 
language that would provide that the Commission may approve a compliance plan, but 
that approval will not constitute approval of the recovery of costs associated with the 
plan or a determination that the supplier has complied with REPS. Comparable to 
approval of a utility's IRP, approval of an REPS compliance plan will reflect the 
Commission's overall approval of the utility's planning process, but it will not preclude 
further review of any specific project or activity in the plan. Hence, the Public Staff 
proposed to add a procedure in Rule R8-67(b)(1)(ii) for Commission review and 
approval of annual compliance plans: 

(ii) Compliance plan review and approval: 

(a) Within 90 days after the filing of each electric power 
supplier's compliance plan, the Commission shall review the 
reasonableness of the plan for purposes of complying with 
G.S. 62-133.7(b), (c), (d), (e), and (f). The Commission may require the 
electric power supplier to refile its plan if it does not contain all the 
required information; may direct the electric power supplier to answer 
questions on its plan; or may direct an electric power supplier 
representative to appear for questioning about the plan. 

(b) Within 30 days after the filing of the plan, any interested 
party may file comments on the plan. 

(c) The Commission shall issue an order within 90 days either 
disapproving the plan, requiring modifications to the plan, or approving the 
plan as reasonable for purposes for complying with G.S. 62-133.7(b), (c), 
(d), (e), and (f). Approval of the compliance plan, however, shall not 
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constitute an approval of the recovery of costs associated with the plan or 
a determination that the electric power supplier has complied with 
G.S. 62-133.7(b), (c), (d), (e), and (f). 

Duke, Progress and Dominion agreed with the Public Staffs position and urged 
that the rule be modified to provide for Commission approval of the compliance plans. In 
their reply comments, the utilities set forth a number of reasons why approval is 
necessary. 

The utilities argued that Commission review and approval of the REPS 
compliance plans is a necessary element of the Commission's rules. As a part of the 
IRP and CPCN processes, the Commission determines whether the utilities' plans are 
consistent with the requirements Chapter 62, the policy goals of the State, and, 
ultimately, the public interest before the utility may proceed with generation additions, 
Similarly, the utilities recommend that the Commission review and approve the utilities' 
REPS compliance plans to provide essential guidance and oversight in the 
interpretation and implementation of the new resource requirements embodied in the 
REPS before the utilities are required to make significant investments and demonstrate 
compliance. Given that these requirements are new, there may be questions as to the 
proper interpretation of G.S. 62-133.7, the rules ultimately adopted as a result of this 
proceeding, or issues that are not clearly addressed by the statute and rules. The REPS 
compliance plan approval process provides the opportunity to address such questions 
before the utilities implement their plans. 

The utilities further argued that they should not be required to assume all of the 
risk associated with new long-term contracts. These contracts will differ from traditional 
generation purchased power contracts in several important regards. At the time the 
utilities enter into these contracts they will have no special or unique information 
regarding the cost or viability of the renewable generators or the availability of other 
sources of renewable generation that is not available to all other interested parties. 
Thus, it is appropriate for parties and the Commission to express concerns about such 
contracts, and the REPS compliance plans in general, at the beginning of the process. 
The utilities argued that an additional reason for the Commission to approve the 
compliance plans is that there is no way to know for certain how much a utility should 
agree to pay a renewable generator. Because the utilities do not know how much above 
avoided cost they can prudently pay to purchase renewable energy or whether the 
Commission will approve the incurrence of such costs, it makes sense for the 
Commission to review and approve the utilities' compliance plans at the beginning of 
the process. 

The utilities noted that other differences between traditional power supply 
agreements and the purchase of renewable energy include the requirement to procure a 
specific amount of renewable energy and the establishment of spending caps, requiring 
the utilities to balance the compliance standard against the cap. For example, it is 
unclear whether the utilities' first obligation is to achieve the carve-out obligations, which 
may result in utilities hitting the caps well before the energy standards are met, or 
whether it is their obligation to maximize the amount of energy they obtain up to the cap. 
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Issues such as these that are unanswered by the proposed rules could be sorted out in 
the process of approving the utilities' compliance plans instead of after the fact. 

Lastly, the utilities suggested that a practical reason for the Commission to 
approve the utilities' compliance plans is to achieve the desired result of the legislation: 
for utilities to obtain the appropriate mix of renewable generation at an appropriate 
price. To discover after the fact that a utility should either have bought renewable power 
from another generator or that it paid too much for renewable power it did buy benefits 
no one - not the utility, not customers, not the renewable generator. A finding after the 
fact that a utility was imprudent does nothing to advance the goal of Senate Bill 3 to 
encourage renewable generation. 

In its reply comments, NCSEA supported Duke's and Progress's concept of 
rigorous scrutiny of the compliance plan. NCSEA argued that the compliance plan 
should require public hearings and Commission approval. 

The Hydro Group opposed changes that would make the compliance plans 
informational only, stating that the open planning process is one of the most important 
aspects of an effective REPS and that the information it provides is critical to the 
market. In preparing a renewable energy plan the electric power suppliers should 
evaluate the renewable energy market and determine the availability of renewable 
energy resources. Upon filing of the compliance plans the Commission will be able to 
review the electric power suppliers' choices and price points for REPS Credits and 
RECs they plan to purchase. Renewable energy developers and operators can clearly 
identify the current market for renewable energy, see the financial incentives which are 
available and make plans to meet the future requirements of the electric power 
suppliers. 

The electric public utilities, which are the primary proponents of Commission 
approval of the REPS compliance plans, have often analogized the plans to the IRP 
plans filed by the utilities. The Commission agrees that REPS compliance is an integral 
part of the companies' overall supply-side and demand-side resource planning. Thus, it 
is natural that information regarding REPS compliance would be included in the 
companies' IRPs. 

Recognizing, then, that the REPS compliance plans are comparable to IRP plans 
and that both involve an analysis of the supply-side and demand-side resources 
available to reliably serve load at least cost, the Commission concludes that 
Rules R8-60 and R8-67 should be revised to require each electric power supplier to file 
its REPS compliance plan as part of its IRP filing or, for any supplier not subject to 
G.S. 62-110.1 and the Commission's IRP rules, at the same time as the IRP filings - on 
or before September 1 of each year. This procedure will allow the electric public utilities' 
REPS compliance plans to be approved as part of the process of approving their IRP 
plans under Commission Rule R8-60. In that context, as suggested by the Public Staff, 
approval of the REPS compliance plan as part of the IRP will not constitute an approval 
of the recovery of costs associated with REPS compliance or a determination that the 
electric power supplier has complied with G.S. 62-133.7(b), (c), (d), (e), and (f). The 
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REPS compliance plans filed by municipals or other electric power suppliers not subject 
to G.S. 62-110.1 and the Commission's IRP rules will not be approved by the 
Commission, but filed for information only. 

The REPS compliance reports, by which the Commission will determine actual 
compliance with the REPS requirement, will be filed on a staggered basis and reviewed 
and approved for all electric power suppliers so that the Commission can comply with its 
obligation under G.S. 62-133.7(i)(1) to monitor "compliance with and enforcement of 
the REPS requirement. 

ISSUE 34. Years included in compliance plan 

Proposed Rule R8-67(b)(1) requires each electric power supplier to include in its 
REPS compliance plan "information regarding the electric power supplier's plan for 
meeting the [REPS] requirements ... during the two-year period including the current 
and immediately subsequent calendar years." 

Progress proposed changes to the filing requirements for the REPS compliance 
plan to provide information for three years rather than two. 

The Public Staff's proposed revisions to Rule R8-67(b)(1) also allow electric 
service providers, at their option, to include information about their REPS compliance 
activities for a period extending beyond two years. The Public Staff proposed to amend 
Rule R8-67(b)(1)(i) to provide that "[t]he plan shall cover the current and immediately 
subsequent calendar years, but may also include information relating to later years." 

The Commission agrees with Progress and the Public Staff that additional 
information should be provided in the REPS compliance plans. The Commission 
therefore, concludes that subsection (b)(1) should be amended to require the REPS 
compliance plan to include information for a period of at least three years. 

ISSUE 35. List of approved energy efficiency programs or measures to be 
included in compliance plans 

Because energy efficiency measures are available for use in REPS compliance, 
the Public Staff proposed to amend Rule R8-67(b)(1)(i) to require electric power 
suppliers to include in their annual compliance plans "[a] list of approved energy 
efficiency programs or measures, including a brief description of the measure and 
projected impacts." 

Electricities and NCEMC opposed the Public Staff's proposal. Since the recovery 
of costs associated with energy efficiency programs by municipalities is not subject to 
Commission review and approval and is not dependent upon the approval of an annual 
rider by the Commission, municipalities will not have "approved" programs or measures 
to list. 
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Although the filing of an REPS compliance plan is unrelated to cost recovery, the 
Commission finds good cause to change "approved" to "planned or implemented" and to 
add a separate provision for the reporting of DSM programs by cooperatives and 
municipals. 

ISSUE 36. Approval of power purchase agreements 

Proposed Rule R8-67(b) requires ail electric power suppliers to file with the 
Commission an annual REPS compliance plan. Subsection (b)(1)(it) required the 
electric power suppliers to provide "a list of executed contracts for the purchase of 
electric power or associated renewable energy certificates derived from renewable 
energy resources, including type, expected kWh and contract duration." 

Duke, Progress and Dominion proposed that language be added to the rule to 
allow suppliers the opportunity to apply for Commission review and approval of power 
purchase agreements before they are executed or become effective. Duke argued that 
such approval is necessary because electric suppliers will have to enter into long term 
power purchase agreements to secure the REPS Credits necessary to satisfy the 
requirements of Section 62-133.7(b),(c), (d) and (f). In addition, approval will assist 
renewable generators in obtaining financing for their projects. Lastly, approval will avoid 
utilities being placed in the position of being denied cost recovery for compliance with a 
State mandate despite reasonable and prudent efforts to comply. 

SunEdison, Solar Alliance and NCSEA supported Commission approval of 
renewable energy contracts before execution. NCSEA noted that one of the elements of 
a compliance plan must be pre-approved contracts with clear costs. NCSEA suggested, 
however, that, to reduce the administrative workload, a contract threshold - in terms of 
capacity and/or cost - should be established that would then require Commission 
approval. 

The Attorney General argued that, while renewable power purchase agreements 
will not be uniform, it is likely that many terms and conditions will be standard, 
particularly for smaller contracts. He suggested that the Commission direct the utilities 
to provide form contracts and terms that contain common provisions for review and 
approval within a reasonable time after the rules are adopted. This would provide 
transparency and certainty about expectations on both sides as the parties respond to 
the REPS requirement. 

The Public Staff did not comment on this issue and did not include the language 
proposed by the utilities in its proposed rules. 

Historically, the Commission has not interfered with the management of public 
utilities by approving individual contracts, except in the case of affiliate contracts where 
approval is specifically required by G.S. 62-153. While the Commission approves 
standard contract terms and provisions, including rates, for qualifying facilities in the 
biennial avoided cost proceedings, specific contracts may be negotiated between the 
utility and the energy supplier, and the resulting contracts are not approved by the 
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Commission. Lastly, in any case in which a contract has been approved, the 
Commission's order has generally specified that approval does not preclude 
subsequent challenge in a ratemaking proceeding. 

The Commission concludes that it should not begin approving power purchase 
agreements now simply because they are being entered into at rates above avoided 
costs for the purpose of compliance with Senate Bill 3. The Commission has already 
indicated that it will review and approve the utilities' compliance plans. To make a 
determination as to whether to approve or disapprove specific contracts would require a 
more detailed review of proposed contracts. The obligation to comply with Senate Bill 3 
lies with utility management, as a general proposition. The Commission's role is to 
approve integrated resource plans, to adjudge compliance with REPS and to allow 
recovery of reasonable and prudently incurred costs pursuant to Senate Bill 3 through 
annual riders. A decision to approve specific contracts in addition to the utilities' 
compliance plans would place the Commission in the position of making managerial 
decisions. The Commission, therefore, concludes that Rule R8-67 should not be revised 
to require approval of individual power purchase agreements with renewable energy 
suppliers as requested by the electric public utilities. 

ISSUE 37. Compliance report 

Proposed Rule R8-67(b)(2) requires each electric power supplier to file an REPS 
compliance report to be used to determine REPS compliance. 

The Public Staff proposed a number of revisions to Rule R8-67(b)(2) relating to 
the electric power suppliers' annual compliance reports. First, the Public Staff proposed 
to delete subsection (b)(2)(i), which directs each electric power supplier to include in its 
annual compliance report "a comparison with the previous year's REPS compliance 
plan." In the Public Staffs view, the important question in a compliance report 
proceeding is whether the supplier has met the requirements of the REPS, not whether 
it has adhered to its compliance plan from the preceding year, particularly if that plan is 
not subject to Commission approval. Moreover, differences between the report and the 
previous year's plan will be apparent on their face. In addition, the Public Staff proposed 
to add the following items to the list of information required by Rule R8-67(b)(2) to be 
provided in the annual compliance report; 

(viii) The name and address of each renewable energy facility or energy 
efficiency supplier that has provided the electric power supplier with 
renewable energy or energy efficiency for which REPS Credits are 
claimed. 

(ix) The amount of renewable generation or energy efficiency provided 
by each renewable energy facility or energy efficiency supplier for which 
REPS Credits are claimed and the amount paid to the renewable energy 
facility or energy efficiency supplier. 

(x) An affidavit from the owner of each renewable generation facility 
that has provided the electric power supplier with renewable energy for 
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which REPS Credits are claimed, certifying that the energy delivered was 
renewable, identifying the renewable technology used, and listing the 
dates and amounts of all payments received from the electric power 
supplier and all meter readings. 
(xi) An affidavit from each energy efficiency supplier that has provided 
the electric power supplier with energy efficiency for which REPS Credits 
are claimed, describing the nature of the energy efficiency provided, listing 
the dates and amounts of all payments received from the electric power 
supplier, and specifying all measurements or calculations provided to the 
electric power supplier quantifying the amount of energy consumption 
reduced, with a description of the dates of the measurements or 
calculations and a table of all results. 

The Commission agrees, in part, with the unopposed proposal by the Public 
Staff. The Commission concludes that subsection (b)(2)(i) should be deleted. As 
discussed previously regarding the definition of an REC, however, neither 
G.S. 62-133.7(b)(2) nor (c)(2) provides for the supply of EE RECs to an electric power 
supplier for REPS compliance. The Commission, therefore, concludes that the 
information requested in proposed subsections (b)(2)(viii), (ix) and (x) should be added 
as proposed by the Public Staff without the references to "REPS Credits" or "energy 
efficiency supplier" and that subsection (xi), which is only applicable to the sale of EE 
RECs, is unnecessary. 

ISSUE 38. Mandatory purchase of RECs 

As proposed, Rule R8-67 does not specifically require electric power suppliers to 
purchase RECs to reach their REPS requirement. The clear implication of this rule and 
Senate Bill 3, however, is that the electric power suppliers are expected to take all 
actions necessary to satisfy the REPS requirement unless such actions would cost 
more than the annual cost caps. 

Small Hydro argued that electric power suppliers should plan to buy "all 
financially and operationally viable REPS credits and RECs that are readily available to 
them." This mandatory purchase of RECs will stimulate the market and provide the 
market experience. Similarly, the compliance plan and compliance report should detail 
information regarding REPS credits and RECs offered to a supplier but rejected for 
inclusion in the plan. 

The Commission expects electric power suppliers to purchase RECs as 
necessary, reasonable and prudent as part of a strategy to meet the REPS statutory 
mandate. The REPS compliance report and related proceedings will allow parties and 
the Commission the opportunity to address whether utilities did so appropriately. 
However, unlike the PURPA obligation to purchase power produced by QFs, the electric 
power suppliers are not, as urged by Small Hydro, obligated to purchase all RECs 
offered for purchase. The Commission is not persuaded that it is appropriate to impose 
such an obligation. The Commission, therefore, concludes that the rules need not spell 
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out specific circumstances under which purchases of available RECs are or are not 
appropriate. 

ISSUE 39. EE compliance based on projections 

Proposed Rule R8-67(b)(2)(ii) requires an electric power supplier to include in its 
REPS compliance report "sources, amounts, and costs of REPS Credits claimed, by 
type: e ^ , self-generation, co-firing, purchased electric power, in-state and out-of-state 
renewable energy certificates, energy efficiency." 

Duke argued that an electric power supplier must be permitted to rely on 
estimates in determining the credits claimed for EE. Duke notes that the determination 
of actual EE results achieved as demonstrated through measurement and verification 
processes will likely take more than a year for new EE programs. Therefore, the rule 
should recognize that the REPS compliance report will reflect an estimate of the 
reduced energy consumption achieved through the implementation of EE measures. As 
EE results are verified, actual results can be incorporated into subsequent reports. 

NCSEA contended that REPS Credits should be allowed only for measurable 
reduced energy consumption. 

The Public Staff agreed with Duke. It will take a long time to arrive at reliable 
methods of measuring reduced consumption attributable to particular EE measures, and 
in some cases the only method of measurement may be through carefully reviewed 
estimates. The Public Staff proposed to add the following sentence to Rule R8-67(b)(2): 

REPS Credits for energy efficiency may be based on estimates of reduced 
energy consumption through the implementation of energy efficiency 
measures, to the extent approved by the Commission. 

The Commission finds good cause to adopt the change to Rule R8-67(b)(2) 
proposed by the Public Staff. 

ISSUE 40. Hearing on compliance reports 

The Public Staff proposed the following amendments to proposed 
Rule R8-67(b)(4): 

(4) The Commission may schedule a public hearing to receive public 
comments or expert testimony regarding any REPS compliance plan or 
REPS compliance report filed by an electric membership corporation or 
municipality. The Commission shall consider each electric public utility's 
REPS compliance report at the hearing provided for in subsection fc) of 
this rule and shall determine whether the electric public utility has 
complied with G.S. 62-133.7fb). fc). fd). fe). and m. 
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The Commission finds good cause to adopt, in part, the Public Staff's proposal 
and clarify in Rule R8-67(b)(3) and (4) the procedures to be followed upon filing of 
REPS compliance plans and REPS compliance reports. 

ISSUE 41. Filing dates for REPS compliance plans and REPS compliance 
reports by electric membership corporations and municipal electric 
suppliers 

NCEMC proposed that Rule R8-67(b)(3) be amended so that electric 
membership corporations are required to file their REPS compliance plans and REPS 
compliance reports on or before September 1 of each year. NCEMC stated that this 
change is appropriate because its REPS compliance filing will be an integral part of its 
resource plan. As NCEMC's resource plan will be due no later than September 1 of 
each year, this would be the appropriate date to submit REPS compliance plans and 
reports. 

The Public Staff supported NCEMC's proposal to change the filing date for the 
cooperatives and municipal electric suppliers, who are not subject to Rule R8-55, from 
April 1 to September 1 of each year. 

The Commission finds good cause to modify, the date by which electric 
membership corporations and municipal electric suppliers must file REPS compliance 
plans and REPS compliance reports to September 1 as proposed by NCEMC. 

ISSUE 42. Conformity of REPS riders with Rule R8-5S and fuel charge 
adjustment proceeding 

As with Rule R8-55 and the fuel charge adjustment, the utilities proposed 
changes to the rider in Rule R8-67(c) with regard to (1) interest on under-collections, 
(2) procedural dates, and (3) the period during which the EMF rider may be updated. 

The Commission finds good cause continue, to the extent practicable, to employ 
the same procedures with regard to the REPS riders as with the fuel charge adjustment 
riders. Therefore, for the same reasons stated with regard to the fuel charge adjustment 
riders, the Commission concludes that it is appropriate to (1) deny the utilities' proposal 
to recover interest on under-collections, (2) require utility and intervenor filings on the 
same schedule as required under Rule R8-55, and (3) allow the utilities to incorporate 
experienced over- or under-recoveries "up to thirty (30) days prior to the date of the 
hearing." 

ISSUE 43. Requirement to maintain procurement records 

The Attorney General proposed adding a provision to R8-67(b) stating: "Utilities 
shall maintain complete records concerning policies and practices followed to procure 
supply from renewable energy facilities and REPS credits." The Attorney General took 
the position that the Commission may find it necessary to audit utility actions such as 
requests for proposals that are taken formally and informally to solicit supply from 
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renewable energy facilities and to procure REPS credits to ascertain that the process is 
conducted fairly, reasonably and prudently. 

NCSEA noted that Rule R8-67(b)(1) requires an electric power supplier to 
include in its REPS compliance plan an estimate of retail sales and executed contracts 
for renewable energy to meet the REPS requirement. From its discussions of best 
practices in regulated states, NCSEA took the position that the rules should require an 
additional oversight of the solicitation process and of renewable energy procurement 
contracts. To comport with this advice, NCSEA argued that a process must be 
established for the Commission to review the public utilities' solicitations of renewable 
energy projects before compliance plan submission to establish that the solicitations are 
well designed and the process is conducted fairly. 

The Public Staff did not address this issue in its comments, but did not include 
the Attorney General's proposed language in its revised rules. 

The Commission finds good cause not to include in Rule R8-67 the provision 
proposed by the Attorney General. The Commission fully expects the utilities to retain 
all necessary information to justify compliance with REPS and cost recovery. In 
addition, the Commission declines to require the additional oversight of the solicitation 
and procurement process, since issues of the type that NCSEA describes can be 
addressed in reviewing the electric power suppliers' compliance plans. 

ISSUE 44. Deemed compliant 

Duke proposed that the following language be added to Rule R8-67: 

An electric power supplier shall be conclusively deemed to be in 
compliance with the requirements of GS 62-133.7 if such utility has taken 
reasonable and prudent steps to implement the Commission approved 
compliance plan. 

Duke argued that, in determining whether it has complied with the REPS 
requirement, it should not bear the risk that renewable energy resources fail to actually 
supply expected generation. Duke argued that this generation is dependent upon critical 
factors over which the electric utility has no control, including the performance of third 
party suppliers and, for numerous forms of renewable energy, the amount of rain, sun, 
or wind in a given year. 

SunEdison, Solar Alliance. NCSEA and the Public Staff all opposed Duke's 
proposal. The Public Staff argued that the General Assembly intended that 
G.S. 62-133.7 be as fully binding on the State's utilities as any of their other statutory 
obligations. 

The Commission concludes that it Rule R8-67 should not be revised to include 
Duke's proposed language. Electric power suppliers are expected to use all of their 
professional resources and expertise to comply with Senate Bill 3 to the same extent 

62 



that they do for other legal and regulatory requirements. Although unexpected delivery 
failures may be relevant to Commission review of the electric power suppliers' 
compliance reports, the Commission does not believe that a good faith effort to carry 
out a compliance plan, standing alone, should suffice to constitute REPS compliance. 

ISSUE 45. Timing and responsibility for retiring RECs 

Proposed Rule R8-67(b)(5) addressing REPS compliance states: 

Renewable energy certificates (whether or not bundled with the purchase 
of electric power) claimed by an electric power supplier for compliance 
with the requirements of G.S. 62-133.7(b), (c), (d), (e) and (f) shall be 
retired and not used for any other purpose. 

Small Hydro argued that an REPS credit or REC (regardless of whether it is 
bundled with energy or not) should be retired once an electric power supplier acquires 
it. At that point, the issuer of the credit or certificate would register that it had been 
retired, and it would no longer be tradable. This will help the market focus on growing 
renewable generation rather than on transactional versatility and speculation. 

SunEdison and Solar Alliance proposed language stating that "RECs shall be 
used for a single purpose only, and shall be retired upon use for that purpose." All RECs 
used by the electric power supplier to comply with the REPS requirement and retired 
accordingly may not be sold in any jurisdiction or included within a blended energy 
product certified to include a fixed percentage of renewable energy in any other 
jurisdiction, but may be counted simultaneously toward compliance with any federal 
mandate similar to REPS. 

Electricities and NCEMC stated that, once a market for RECs develops, RECs 
may be bought and sold by suppliers prior to their being claimed for REPS compliance. 
The electric power supplier that claims a REC for REPS compliance should be 
responsible for retiring the REC. 

Progress, Duke and Dominion took the position that REPS credits and RECs 
should be retired upon use by the electric power supplier for compliance. Similarly, the 
Public Staff stated that RECs should be retired by the electric power supplier. 

The Commission finds good cause to retain the language of Rule R8-67(b)(5) as 
originally proposed, but will add language to the rule clarifying that RECs must be 
retired at the time the utility uses them for compliance by filing its compliance report with 
the Commission. 

ISSUE 46. Invocation of the off-ramp 

Proposed Rule R8-67(b)(7) incorporates the language of G.S. 62-133.7(i)(2) 
authorizing the Commission to modify or delay the provisions of G.S. 62-133.7(b)-(f) if 
the Commission determines that it is in the public interest to do so. Concerns were 
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expressed in the parties' comments regarding allowing other interested parties to 
petition for modification or delay of the REPS requirement, prohibiting retroactive 
application of any modification or delay decision, limiting the electric power suppliers to 
which any modification or delay applies, and establishing the showing required by an 
electric power supplier to qualify for relief under the rule. 

First, the Public Staff proposed that the rule be worded to allow any interested 
party to propose modification or delay of the statutory provisions. In its view, 
G.S. 62-133.7(i)(2) was adopted to give the Commission power to respond to 
unexpected circumstances when no other, less sweeping remedy will meet the needs of 
the public interest. 

Nucor agreed that all parties, not just electric power suppliers, should be allowed 
to petition the Commission to modify or delay the provisions of G.S. 62-133.7(b)[ (c), 
(d), (e) and (f). Under the Commission's proposed Rule R8-67(b)(7), only electric power 
suppliers may petition the Commission to modify or delay the REPS requirement. This 
limitation is not found in the statute. As the statute recognizes, electric power suppliers 
will be primarily responsible for complying with the REPS requirement, and any 
assessment of whether modifying or delaying the REPS requirement is in the public 
interest must take into account whether the electric power supplier has made a 
reasonable effort to meet the requirement. But this does not mean that only electric 
power suppliers should be permitted to petition the Commission to modify or delay the 
REPS requirement. All electric industry stakeholders - including utilities, power 
suppliers and customers - will be affected by the REPS requirement. The statute does 
not specifically limit the right to petition the Commission for a change in the REPS 
requirement to electric power suppliers, and, indeed, it would be a mistake to limit this 
right to one (albeit important) sector of the electric industry, given that an electric power 
supplier's view of what is in the public interest may not be shared by other sectors. 
Accordingly, all parties should have the right to petition the Commission to modify or 
delay the REPS requirement pursuant to G.S. 62-133.7(i)(2). 

Second, the Public Staff stated that it did not believe the General Assembly 
intended to permit an electric supplier, when it finds itself out of compliance with the 
REPS requirement, to file a petition for a retroactive modification or delay of the 
requirement and thereby escape the imposition of sanctions. Accordingly, the Public 
Staff proposed to add a sentence to Rule R8-67(b)(7) prohibiting any retroactive 
modification or delay of the REPS requirement. 

SunEdison and Solar Alliance agreed that the power to modify or delay the 
standard should not be permitted to be used retroactively as a means of evading 
compliance, stating that the Public Staff's proposed modification helps to provide the 
sort of certainty required to support significant investment in North Carolina. 

Third, SunEdison and Solar Alliance contended that proposed R8-67(b)(7) 
should be revised to allow the Commission to modify or delay the REPS requirement of 
Senate Bill 3 with respect to only one electric power supplier or only certain designated 
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suppliers as an alternative to modifying or delaying the REPS requirement for all 
suppliers. 

The Public Staff agreed with SunEdison and Solar Alliance and stated that the 
proper course of action for the Commission to take when only one supplier or a limited 
number of suppliers has shown the need for a modification or delay of the REPS 
requirement, is to grant the modification or delay solely with respect to those suppliers 
who need it. 

Lastly, SunEdison and Solar Alliance proposed additional language to specify the 
ways in which a utility must demonstrate that a modification or delay is appropriate. 
They would define "demonstration of reasonable effort" as competitive solicitations, the 
acquisition of RECs or bundled energy and RECs in advance of the effective date of the 
REPS requirement, and attempts to procure renewable energy or RECs from out-of-
state facilities if adequate resources are not available in-state, and only to the extent 
permissible under Senate Bill 3. In addition, they argued that the Commission "shall 
consider the electric public utility's compliance in comparison to other suppliers having 
similar requirements." 

Other parties also proposed modifications to clarify the demonstration that must 
be made to support modification or- delay of the REPS requirement. In its initial 
comments, for example, NCSEA noted that the current wording of the rule provides no 
criteria or standards as to what constitutes a "reasonable effort." Reasons for 
noncompliance have to be based on causes that are demonstrably beyond the public 
utility's control. The expectation should be that the utility will prudently plan to deliver 
renewable electricity. Failure to do adequate planning should not be a cause for 
exempting the utility from compliance. 

In its reply comments, the Public Staff stated that G.S. 62-133.7(i)(2) provides 
that when an electric power supplier petitions for a modification or delay of the REPS 
requirement, it must demonstrate that it has made a reasonable effort to comply with the 
existing requirement. SunEdison, NCSEA and CPV contend that the Commission 
should modify the proposed rule to specify criteria for determining whether the petitioner 
has made a reasonable effort to comply. The Public Staff agreed that the criteria 
suggested by SunEdison and NCSEA would be appropriate for the Commission to 
consider in deciding on a petition for modification or delay. However, the Public Staff 
stated that it is reluctant to specify criteria for use in determining whether a utility has 
made a "reasonable effort" in the Commission's rules for two reasons. First, every case 
is different, and specific cases may present unforeseen issues. Second, if the criteria 
are specified in the rule, this could be viewed as providing potential petitioners with a 
guideline to follow, which might encourage parties to file petitions for modification or 
delay when they might not otherwise do so. The Public Staff stated that it envisions this 
provision of this rule as a last resort; it should be available primarily to the smaller and 
less sophisticated electric power suppliers, and it should be used rarely, if at all, by 
utilities. 
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In their reply comments, Duke, Progress and Dominion stated that they support 
the Commission's proposed Rule R8-67(b)(7), which provides discretion for the 
Commission to grant a petition by a utility to modify or delay compliance with 
G.S. 62-133.7(b), (c), (d), (e) and (f) if the utility demonstrates that it made a reasonable 
effort to meet the requirements. Though not supporting the Public Staffs proposal to 
modify the rule to permit "other interested part[ies]" to petition for modification or delay, 
the utilities urged the Commission to provide safeguards to ensure that the utilities do 
not suffer "stranded costs" if the REPS compliance plans or the elements of the law are 
suspended or modified. If the Commission ultimately allows other interested parties to 
petition for a modification or delay to REPS compliance, the utilities recommended that 
the following sentence be added to the end of subsection (b)(7): 

If the Commission grants a modification or delay to G.S. 62-133.7(b), (c), 
(d), (e), and/or (f), each electric power supplier shall be allowed to recover 
its costs to implement G.S. 62-133.7(b), (c), (d), (e), and/or (f), including 
ongoing costs, where such costs cannot be mitigated, as though the 
modification or delay had not occurred. 

The Commission finds good cause to adopt the changes proposed by the Public 
Staff and reject the change proposed by the utilities. The utilities will be provided ample 
opportunities to justify their recovery of REPS compliance costs and are entitled to 
recovery of costs reasonably and prudently incurred for the purpose of attempting to 
comply with the REPS requirement. The Commission, therefore, finds good cause to 
amend the rule as follows: 

In any year, an electric power supplier or other interested party may 
petition the Commission to modify or delay the provisions of 
G.S. 62-133.7(b), (c), (d), (e) and (f), in whole or in part. The Commission 
may grant such petition upon a finding that it is in the public interest to do 
so. The-lf an electric power supplier is the petitioner, it shall demonstrate 
that it has made a reasonable effort to meet the requirements of such 
provisions. Retroactive modification or delay of the provisions of 
G.S. 62-133.7fb). fc). (d), fe) or (i) shall not be permitted. The 
Commission shall allow a modification or delay only with respect to the 
electric power supplier or group of electric suppliers for which a need for a 
modification or delay has been demonstrated. 

ISSUE 47. Penalties 

G.S. 62-133.7(i)(1) requires the Commission to adopt rules that "[p]rovide for the 
monitoring of compliance with and enforcement of the [REPS] requirements." In its 
October 26, 2007 Order, in response to comments urging the Commission to adopt 
penalties for noncompliance, the Commission stated: 

Although referencing enforcement, the statute does not provide any new 
penalty provisions or other enforcement mechanisms specific to the 
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REPS. This reference to enforcement in S.L. 2007-397, therefore, must be 
to the Commission's existing authority under Chapter 62. 

SunEdison and Solar Alliance agreed that the Commission's existing authority to 
impose fines and penalties under G.S. 62-310 is significant and should be sufficient to 
elicit compliance with the new REPS requirement if the Commission makes it explicit 
that such authority will be used to the maximum extent necessary, and that utility 
compliance with the REPS requirement stands on an equal footing with the other 
requirements imposed by law. Provided that the full non-recoverable penalties are 
assessed and compounded as authorized, they agreed that the accrual of penalties will 
be potentially more onerous than compliance with the thoroughly achievable standards 
of the REPS and, therefore, acts as a stimulus to utility compliance. 

CPV urged the Commission to reconsider its rejection of any penalties for public 
utilities' failure to comply with the REPS, noting that the proposed rules contain more 
specific penalties applicable to providers of RECs for noncompliance with Rule 8-66 
than to the public utilities for their failure to comply with the fundamental objectives of 
the statute. CPV recommended that the Commission impose an alternative compliance 
payment on a company that fails to meet its REPS requirement. 

Wal-Mart agreed with other parties that the Commission's final rules should 
contain sufficient "teeth" to ensure compliance and noted that, while Senate Bill 3 allows 
utilities a certain amount of flexibility, this flexibility should not be used to avoid 
compliance. Wal-Mart did not propose any specific rule amendment relative to this 
issue. 

NC WARN argued that enforcement measures are critical to the success of the 
REPS programs. A guide published by the National Association of Regulatory Utility 
Commissioners (NARUC) recommended enforcement measures, or at a minimum, 
strong incentives for the utilities to work closely with the renewable energy suppliers. 
Similarly, La Capra stated in its study for the Commission that "an effective RPS must 
be mandatory and impose some form of alternative compliance payments on 
load-serving entities that fail to comply." In reply comments, NC WARN proposed an 
enforcement rule: 

Upon its own merit or by motion of any party or through a complaint 
pursuant to Rule 1-9, the Commission shall initiate an investigation to 
determine whether a utility is meeting the requirements of its approved 
energy efficiency and DSM programs. After allowing the utility to respond 
to any allegations of deficiencies, the Commission may take enforcement 
action, including but not limited to financial penalties, if it determines that a 
program is being managed improperly. 

In their reply comments, Duke, Progress and Dominion reiterated their assertion 
that the Commission should reject proposals to establish penalties for a utility's failure to 
meet the REPS requirement established by Senate Bill 3. The utilities agreed with the 
Commission's preliminary conclusion in its October 26, 2007 Order that Senate Bill 3 
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does not authorize new penalties or other enforcement mechanisms specific to the 
REPS established by the legislation and that none are needed. The continued advocacy 
by various environmental interveners and renewable energy suppliers for the 
implementation of such penalties should be rejected for a number of reasons. First, as 
has been previously explained, the idea of assessing penalties against utilities for failing 
to achieve the REPS requirement established by Senate Bill 3 was discussed and 
rejected during the legislative process resulting in the adoption of Senate Bill 3. The 
failure to include penalties was an express result of the legislative negotiations. All 
parties who supported Senate Bill 3 agreed to not include any penalties. Secondly, the 
electric utilities of this State are subject to comprehensive regulation by the 
Commission. As the Commission and the Public Staff have noted, the Commission has 
ample authority under existing law to ensure utility compliance with all state laws, rules 
and commission orders. Thirdly, the concerns that have prompted certain parties to 
propose the implementation of penalties support and demonstrate the reasonableness 
of the utilities' proposal that the Commission approve the utilities' REPS compliance 
plans, as well as the contracts they propose to execute, in order to meet their REPS 
obligations. By thoroughly reviewing and approving the utilities' compliance plans as 
well as the purchase power arrangements pursuant to which they intend to achieve 
compliance, the Commission and all interested parties can satisfy themselves that the 
utilities' plans are prudent, are being made in good faith, and are reasonably designed 
to achieve compliance. Finally, the payment of a penalty does nothing to support the 
production of renewable energy. In fact, the opposite may be true. If utilities are in 
danger of being assessed penalties for renewable energy suppliers' failure to deliver 
energy, the utilities will find it necessary to structure contracts that penalize those 
suppliers. Investors in renewable energy facilities will likely not look favorably upon such 
contractual conditions and may be reluctant to invest, thus resulting in projects that 
cannot be funded or investors looking for risk premiums that make the projects 
uneconomic. Imposing penalties on utilities could lead to less renewable energy being 
available for utilities to buy. 

Similarly, Electricities and NCEMC took the position that the Commission's 
existing enforcement authority, including its general authority to impose fines and 
penalties under G.S. 62-310, is sufficient to elicit compliance. 

The Public Staff stated that there have been suggestions by the utilities in their 
comments that the financial incentives of G.S. 62-133.7(h) wilt ordinarily provide them 
with sufficient motivation to meet the percentage requirements of subsections (b) 
through (f). If, however, in a particular year a utility finds that compliance with the 
applicable percentage requirements would be too costly, or would interfere with the 
utility's overriding obligation to provide an adequate supply of power to customers at the 
lowest cost, the utility should have the option not to meet the requirements. The Public 
Staff strongly disagreed with this position. Subdivisions (h)(3) and (4) of G.S. 62-133.7 
protect the utilities from having to spend too much on renewable energy, and 
subdivision (i)(2) enables the Commission to modify or delay the percentage 
requirements when the public interest requires it. Unless the utilities request and obtain 
a modification or delay under subdivision (i)(2), the Public Staff believes that the 
percentage requirements of subsections (b) through (f) should be as fully binding as any 
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other obligations imposed upon electric utilities under North Carolina law. In order to 
clarify that the requirements of G.S. 62-133.7 are not subordinate to but, on the 
contrary, are on an equal footing with all other duties imposed on electric utilities, the 
Public Staff recommended that the Commission state in its rulemaking order that, in 
complying with the REPS requirement, utilities are expected to use their engineering, 
financial, contingency planning and other capabilities to the same extent as they do in 
complying with other utility obligations. 

The Public Staff noted that one way to ensure that the percentage requirements 
are met would be for the Commission to establish a specific monetary penalty for each 
megawatt-hour by which a utility falls short of any of the applicable percentage 
requirements in a given year. In their initial comments filed in late September in this 
docket, many environmental groups requested that the Commission establish such a 
penalty. However, Senate Bill 3 does not contain any penalty provisions, and if the 
Commission were to establish such a penalty now, it could be viewed as contrary to the 
compromises embodied in the REPS legislation. The Commission has tentatively 
concluded that its existing enforcement authority, including its authority to impose 
penalties, is sufficient to ensure compliance with the REPS requirement. To this end, 
the Public Staff stated that the Commission should maintain close oversight of REPS 
compliance and be prepared to impose the maximum penalty of $1,000 per day for 
each violation of the requirements of G.S. 62-133.7 and Rule R8-67. Neither of the two 
alternative versions of Proposed Rule R8-67(c), as they are currently worded, specifies 
whether a utility will be allowed to recover its renewable energy costs through the REPS 
rider if it fails to meet the REPS percentage requirement. The Public Staff stated that a 
utility should be allowed to recover such costs, if it can show that they were reasonable 
and incurred prudently and in good faith. Forfeiture of prudently incurred costs would 
not be a good sanction for violation of the REPS, because the closer the utility comes to 
meeting the requirements, the larger the forfeiture will be. The Public Staff proposed 
inserting the following sentence at the end of Rule R8-67(c)(16) to address this issue: 

An electric public utility shall be permitted to recover its costs incurred to 
comply with G.S. 62 133.7(b), (d), (e) and (f) even if the Commission finds 
that it has not met these requirements, to the extent that the costs were 
reasonable and were incurred prudently and in good faith for the purpose 
of complying with these requirements. 

The Commission again finds good cause to reject proposals to define penalties 
for noncompliance. As the Public Staff stated, the electric power suppliers are expected 
to comply with this statute as they would any other. Similarly, the Commission finds that 
the Public Staff's proposed addition is unnecessary. Cost recovery will be determined in 
annual proceedings, with each electric public utility having the burden of proof with 
respect to its costs. However, as the Commission has previously stated, costs 
reasonably and prudently incurred in an effort to comply with the REPS requirement 
should generally be deemed recoverable in rates. 
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ISSUE 48. REPS rider to include a true-up 

The REPS rider is authorized by G.S. 62-133.7(h)(4), which provides that an 
electric power supplier "shall be allowed to recover the incremental costs incurred to 
comply ... and fund research ...." The Commission's October 26, 2007 Order offered 
two alternatives for the REPS rider: Alternative 1 of proposed Rule R8-67(c) provided 
for a rider with a true-up; Alternative 2 provided for recovery of incremental costs 
actually incurred during a historical 12-month test period with no true-up. The Order 
requested comments on whether a true-up is permitted or appropriate. 

Duke, Progress and Dominion strongly supported an REPS rider with a true-up. 
CUCA and NCFB also supported a rider with a true-up. The Public Staff, ED, SACE and 
SELC initially supported a historical rider with no true-up, but they changed positions in 
their reply comments to support a true-up rider. The Attorney General, CIGFUR, 
NCSEA, and Wal-Mart opposed an REPS true-up. 

Those who opposed a true-up cited the language in G.S. 62-133.7(h) providing 
for recovery of "costs incurred," and they argued that this means costs which the utility 
has already become liable for, Le^ historical costs. They also cited State ex rel. Utilities 
Comm'n v. Thornburg. 84 N.C.App. 482, rev, denied. 320 N.C. 517 (1987), in which the 
Court of Appeals held that the fuel statute (before it was amended to include a true-up) 
did not authorize true-ups and that the Commission had exceeded its authority by 
implementing a true-up in a fuel charge adjustment case. The opponents read 
Thornburg as requiring specific statutory language before a true-up is permissible, and 
there is no such specific language in G.S. 62-133.7. 

Those who supported a true-up argued that the opponents of such a mechanism 
are reading too much into the word "incurred" and that this word was not intended as a 
temporal limitation. They argued that the Commission has broad authority to establish 
provisional rates with true-ups, even without any specific enabling language, and they 
cited examples such as the Nantahala PPA, the Piedmont CUT, the gas utilities' 
curtailment tracking rates, Duke's DSM deferred account, and the refunds associated 
with the Tax Reform Act of 1986. They also cited G.S. 62-133.7(^(5), which provides 
for adoption of rules "to allow for timely recovery" of all reasonable and prudent REPS 
costs, and argued that prospective recovery with a true-up avoids delay and is "timely." 
Finally, they argued that prospective cost recovery with a true-up will encourage the 
utilities to comply with the REPS mandate more enthusiastically and will further the 
goals of Senate Bill 3 more effectively. 

In general, the Commission has approved a provisional or formula rate with a true-
up when authorized by statute or in situations involving significant cost items that are 
uncertain and subject to rapid fluctuation beyond the utility's control. There is broad, 
though not universal, support for an REPS true-up among the parties. The Commission 
believes that the costs that will be subject to the proposed REPS rider are uncertain in 
amount, difficult to predict, and may be subject to fluctuations. Such costs are therefore 
appropriate for a provisional or formula rate. In addition, approval of a rider with a true-up 
will provide for "timely" recovery of costs, as authorized by G.S. 62-133.7(h)(5). Thus, the 
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Commission concludes that approval of an REPS rider with a true-up is appropriate as a 
legally-permissible formula rate of the type allowed pursuant to the Commission's authority 
under the general ratemaking provisions of Chapter 62 and under G.S. 62-133.7(h)(5). 

The Commission will adopt an REPS rider with a true-up based upon Alternative 1 
of proposed Rule R8-67(c) from the Commission's October 26, 2007 Order. The Public 
Staff proposed minor edits to Alternative 1, but the Commission does not believe that 
they are substantive and has not adopted these changes. Progress proposed that 
Alternative 1 be reworded to allow for an REPS rider based upon "projected costs." The 
Commission has retained the original wording on this point, but does not intend thereby 
to restrict either the evidence that it will consider or its flexibility to fashion a prospective 
rider as appropriate. At the annual hearings to determine the REPS rider, the 
Commission will receive and consider all relevant evidence that will help to determine 
an appropriate rider amount, including evidence of projected costs. 

ISSUE 49. Cost allocation 

In its initial comments, Progress presented three alternative proposals for 
language to be included in the cost recovery provisions, Le., subsection (c) of proposed 
Rule R8-67. In two of the three alternative proposals, Progress included provisions that 
would require that the costs to be recovered through the REPS rider be allocated 
among customer classes based upon the single coincident peak methodology. 

In its reply comments, CIGFUR supported Progress's proposed allocation 
methodology, stating that such an approach was reasonable and consistent with the 
provisions of G.S. 62-133.2(a2)(2). 

In its reply comments, CUCA noted that it believed that the clarification offered by 
Progress with regard to the explicit adoption of a single coincident peak demand 
allocation methodology in Rule R8-67(c) was necessary and appropriate, but only to the 
extent that the Commission determines that no feasible means exist to charge actual 
costs to specific classes of customers. 

In their reply comments, ED, SACE and SELC stated that they believed that the 
Commission should determine appropriate cost allocation methods in connection with 
its consideration of utility filings for rate riders and that a substantive rule governing the 
allocation methodology would be premature. 

Nucor, in its reply comments, agreed that the single coincident peak 
methodology is an appropriate methodology for allocating REPS costs among customer 
classes. However, Nucor proposed that Progress's language be modified to state that 
costs will be allocated based on firm peak demand. According to Nucor, very often, 
interruptible (i.e.. non-firm) load is not on the system at times of peak demand. Nucor 
further commented that, in fact, the value of interruptible load is that it can be curtailed 
at times of peak demand and that it was an important form of demand response, which 
was encouraged by Senate Bill 3. Finally, Nucor noted that not taking interruptible load 
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into account when allocating REPS costs would be a reasonable and effective way to 
encourage interruptible load. 

The Public Staff, in its reply comments, responded that "complex issues such as 
cost allocation are most appropriately addressed in a general rate case proceeding, not 
in a rulemaking proceeding." Moreover, the Public Staff stated that Progress currently 
uses the summer-winter peak and average allocation methodology. 

Generally speaking, with respect to electric public utilities, cost allocations are 
typically used, among other things, to apportion joint and/or common costs among (a) a 
utility's regulated and non-regulated operations; (b) its various regulatory jurisdictions; 
and (c) its various jurisdictional customer classes, including sub-groupings, Le,., among 
the utility's various rate schedules within each customer class. They may also be used 
in apportioning costs among members of a controlled group of companies operating 
under the control of a common parent. 

With respect to a utility's regulated operations, cost allocations are integral to the 
development and establishment of just and reasonable rates. In particular, they are 
widely used in the performance of cost of service studies. 

The primary objective of a cost of service study is to identify the cost of providing 
service to each customer class, as well as to individual rate schedules within each 
class, based on load and service characteristics. Stated alternatively, the basic goal of a 
cost of service study is to identify the cost of providing service to the various classes of 
cost causers, i ^ , to the various categories of customers receiving such service. The 
identification of costs in this manner invariably involves a myriad of cost allocations. 
Both the single coincident peak allocation methodology and the summer-winter peak 
and average allocation methodology have been used by the Commission in determining 
the cost of providing service by customer class, and by rate schedule within each 
customer class, in various proceedings in the past. However, in general, there is no one 
universally accepted methodology upon which all reasonably informed persons can 
agree to be the most appropriate approach for use in each and every instance. 

In fact, cost allocation, for purposes of public utility ratemaking, is an exceedingly 
complex issue. It also has very significant consequences, as the methodology adopted 
for use by the Commission directly impacts the level of rates to be charged by the utility 
for the provision of service to customers within each customer class, including the 
allocation methodology's effect on the overall level of costs to be recovered from all 
customers on a jurisdictional basis. Given the high level of complexity and the gravity of 
the Commission's ultimate decision, the Commission is of the opinion that issues 
involving cost allocation, including the issue at hand, are most appropriately addressed 
and resolved on a case-by-case basis in the context of full evidentiary proceedings. 
Indeed, without the benefit of the evidence obtained in such proceedings, it would be 
extremely difficult, if not virtually impossible, for the Commission to appropriately resolve 
controversies of this nature. Simply stated, the Commission is of the opinion that the 
record in this rulemaking proceeding does not contain the information and data needed 
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by the Commission to allow it to reach a fully informed, well reasoned decision with 
respect to the present issue. 

The Commission, therefore, concludes that it should not include a requirement in 
the provisions of this Rule that would mandate the use of any particular cost allocation 
methodology. 

ISSUE 50. Exclusion of certain costs from quarterly ES-1 Reports and annual 
cost of service filings 

Rule R8-67(c) discusses cost recovery through an annual rider of the reasonable 
incremental costs prudently incurred to comply with the requirements of 
G.S. 62-133.7(b), (d), (e) and (f). 

In its initial comments, Progress submitted that the impacts of the REPS rider 
and the REPS EMF rider should not be included in Earnings Surveillance Reporting 
(ES-1 Reports) and Annual Cost of Service Filings since such reports are designed to 
report on base rates. 

In its reply comments, the Public Staff disagreed with Progress's proposal, 
stating that, for reporting purposes, the ES-1 Reports and the Annual Cost of Service 
Filings should reflect actual per book amounts that correspond to the utilities' financial 
statements and FERC Form 1 reports for ease of review and appropriate accounting of 
earnings per customer class as well as earnings for particular jurisdictions. According to 
the Public Staff, if the REPS costs as well as the REPS-related revenues were excluded 
from such reports, said filings would not provide all the cost of service information 
needed to review allocation factors, all costs per customer class, revenues per 
customer class and rates per customer class. Further, the Public Staff pointed out that 
the Commission has already stated in Docket No. E-2, Sub 837, regarding changes to 
the allocation of costs for services provided by Progress Energy Service Company, that 
actual operating experience is appropriate for ES-1 reporting. Finally, the Public Staff 
suggested that a utility could provide footnotes in its ES-1 Reports and Annual Cost of 
Service Filings which show the removal of the impacts of the REPS rider and the REPS 
EMF rider rather than completely excluding such information from the reports. The 
Public Staff noted that Duke currently provides such a footnote in its ES-1 Report 
describing the impact of weather normalization on its reported earnings. 

In its reply comments, CIGFUR contended that Progress did not provide 
sufficient explanation or justification for its proposal to exclude the impact of the REPS 
from its ES-1 Reports or Annual Cost of Service Filings; consequently, such treatment 
did not appear warranted. 

The Commission agrees with the Public Staff and concludes that Rule R8-67(c)(4) 
and (6) should not include the additional language requested by Progress. 
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ISSUE 51. Recovering the costs of RECs in the REPS rider 

Proposed Rule R8-67(c)(1) speaks to this issue indirectly by establishing a 
process for reviewing REPS compliance costs prior to their recovery via an annual rider. 

NCSEA stated that G.S. 62-133.7(h) allows electric power suppliers to recover 
the incremental costs incurred to purchase RECs to comply with the REPS requirement. 
Electric public utilities should be able to recover costs incurred to purchase RECs that 
have been retired toward compliance. Purchased RECs that are not retired for 
compliance in a designated year, or which have expired or have been sold as excess, 
should not be eligible for cost recovery. 

The Public Staff asserted that the entire cost of the REC should be treated as 
incremental cost and recovered through the REPS rider. The Public Staff proposed 
language to make this clear: "The cost of a renewable energy certificate, to the extent 
that it is reasonable and prudently incurred, is an incremental cost and has no avoided 
cost component." 

The Commission finds good cause to include in Rule R8-67(c)(2) the Public 
Staff's proposed language, which the Public Staff proposed for inclusion in the definition 
of "incremental costs." 

ISSUE 52. Timing of cost recovery 

Proposed R8-67(c)(10) states: 

The costs associated with the electric power supplied by a new renewable 
energy facility that are carried over to a future period may be recovered in 
the year such costs are incurred if the electric public utility's total annual 
incremental costs incurred in that year do not exceed the per-account 
annual charges provided in G.S. 62-133.7(h)(4). Such costs not recovered 
in the year incurred may be recovered in any subsequent year up to the 
year of retirement of the associated renewable energy certificates as long 
as total costs charged in such future year are below the annual cap for 
that year. 

CIGFUR argued that the statute does not provide for the carry-over of costs, 
Similarly, CUCA argued that carrying over excessive charges from year to year is 
plainly inconsistent with the spirit and intent of the annual caps imposed by Senate Bill 3 
and creates inter-generational inequities. 

Progress, Duke and Dominion asserted that Rule R8-67 should make explicit that 
REPS credits and associated RECs do not expire, that they may be carried forward for 
use in compliance in future years, and that costs may similarly be carried forward for 
recovery in future years. They argued that the utility has no control over the amount of 
energy it will receive on its system from renewable resources under contract because 
solar and wind are not dispatchable, In its initial comments, Progress proposed that 
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Rule R8-67 be amended to clarify that the cost associated with REPS aedits that are 
carried over to a future period may be recovered in the test year in which the costs are 
incurred if the cost caps are not exceeded. 

The Public Staff argued that electric power suppliers should be allowed to bank 
REPS credits to a certain extent, but not indefinitely. Some carry-over of incremental 
costs from one year to the next should be allowed, but it should be limited. The normal 
practice should be for incremental costs to be included in the REPS rider test period for 
the same year the associated REPS credits are used for compliance. Utilities might 
need to purchase renewable energy so far in advance of 2012, however, that they have 
no opportunity to use the REPS credits for compliance in earlier years. In that event, 
they should be permitted to include the incremental costs, less the revenues received 
from the sale of the RECs associated with the REPS credits, in the rider test period in 
the same year they are incurred. The Public Staff proposed these amendments: 

In the event an electric public utility incurs reasonable and prudent 
incremental costs for REPS Credits to comply with G.S. 62-133.7(b), (d), 
(e), and (f) in a calendar year, and those costs (together with other 
incremental costs for such year) exceed the revenues the electric public 
utility is permitted to recover from its customers pursuant to 
G.S. 62-133.7(h)(4) in such calendar year, the electric utility shall be 
permitted to carry those costs over. The costs associated with the electric 
power supplied by a new renewable energy facility that are carried over to 
a future year may be recovered through the rider proceeding in such 
future year if the electric public utility's total annual incremental costs 
incurred in that year do not exceed the per-account annual charges 
provided in G.S. 62-133.7(h)(4). Such costs not recovered in the year 
incurred may be recovered in either of the next two years as long as total 
costs charged in that year are below the annual cap for that year, but shall 
not be recovered in any subsequent year. 

G.S. 62-133.7(h)(5) states that: 

The Commission shall adopt rules to establish a procedure for the annual 
assessment of the per-account charges set out in this subsection to an 
electric public utility's customers to allow for timely recovery of all 
reasonable and prudent costs of compliance with the requirements of 
subsections (b), (c), (d), (e), and (f) of this section and to fund research as 
provided in subdivision (1) of this subsection. 

G.S. 62-133.7(h)(4) allows an electric power supplier to recover incremental costs 
beginning in 2008. The intent of Rule R8-67(b)(10) was to allow an electric public utility 
to recover, subject to true-up, the costs associated with REPS compliance during the 
year in which the cost was expected to be incurred or in any subsequent year up until 
the time the REC was claimed for REPS compliance, subject to the cost cap in 
G.S. 62-133.7(h)(4). For example, if an electric public utility purchases renewable 
energy and associated RECs in 2008 for compliance in 2012, the utility may seek to 
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recover the incremental cost associated with that energy in any year between 2008 and 
2012. If, however, the incremental cost associated with that energy would cause the 
utility to exceed the cost cap in any year and the REC was not necessary for REPS 
compliance in that year, both the REC and the incremental cost could be "carried over" 
to the next year. Costs may not be carried over beyond the year for which the 
associated REC is claimed for REPS compliance. Incremental costs that exceed the 
cost cap in the year in which the associated REC is claimed for REPS compliance may 
not be recovered. 

Senate Bill 3 establishes new, multi-faceted obligations. Electric power suppliers 
must secure an ever-increasing amount of their customers' electricity via renewable 
energy and efficiency, with set-asides for solar, poultry and swine resources. They are 
to accomplish this result via a rigid schedule of time lines and price caps. The 
Commission concludes that, to assure success, electric power suppliers must have 
some flexibility in timing the acquisition, use for compliance (retirement) and cost 
recovery for these resources. 

With regard to cost recovery for an electric public utility, therefore, the 
Commission concludes that R8-67(c)(10) should be clarified such that, if the utility 
carries RECs forward into the next year, it has the option of recovering the costs in the 
year they were incurred or in the year the associated RECs are used for compliance, 
unless any such recovery would go beyond the cost caps established by Senate Bill 3. 
However, the Commission is concerned that a utility could recover the costs associated 
with a REC and "bank" it for compliance indefinitely, thereby creating an inter-
generational mismatch between the customers who paid for the REC and the customers 
who benefit. Therefore, the Commission concludes that a specific REC should be used 
for compliance (retired) within seven years of the year in which its costs are recovered 
from customers. If the electric public utility does not retire a REC within seven years of 
cost recovery, it shall refund the associated costs to customers with accrued interest. 

ISSUE 53. Requirement for long-term contracts 

G.S. 62-133.7(d) provides: 

The terms of any contract entered into between an electric power supplier 
and a new solar electric facility or new metered solar thermal energy 
facility shall be of sufficient length to stimulate development of solar 
energy. 

As proposed, R8-67(d)(1) states: 

The terms of any contract entered into between an electric power supplier 
and a new solar electric facility or new metered solar thermal energy 
facility shall be of sufficient length to stimulate development of solar 
energy. 
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The Public Staff proposed amendments that would require contracts between 
electric power suppliers and solar or solar thermal facilities to be at least 15 years long if 
desired by the renewable energy facility. Without this requirement, solar operators and 
electric power suppliers will litigate the issue of whether the contract term the supplier 
has offered is long enough. The Public Staff stated that the Commission held in its last 
avoided cost order, Docket No. E-100, Sub 100, that the State's electric utilities should 
offer contracts of up to 15 years to solar QFs, which many have found to be helpful in 
obtaining financing. 

CPV argued that, while the statute only contains language relating to solar power 
facilities, the existence of the statute itself provides reasonable grounds for the 
Commission to place a similar requirement on contracts between an electric power 
supplier and any new renewable energy facility. Absent such a requirement, suppliers 
are free to offer contracts with terms that are patently too short to permit the financing of 
renewable energy facilities in a cost-effective manner. Such behavior could discourage 
the development of renewable energy facilities, and lead to a failure of the program. At 
a minimum, wind projects with a ten year tax credit and corresponding tax investment 
need contracts of at least ten years to provide the certainty needed by investors. 

Similarly, NCSEA urged the Commission to encourage regulated utilities to enter 
into long-term RECs contracts for all renewable energy resources or, at a minimum, 
those established through a set-aside. NCSEA supported CPV's recommendation that 
contract terms with any new renewable energy facility should be of sufficient length to 
stimulate development of renewable energy. A long-term contract often enables a 
renewable energy generator to deliver RECs and electricity to a regulated utility for 
REPS compliance at a lower cost than a short-term contract. This happens because 
non-capital project costs are significantly affected by the terms of the REC purchase 
contract. As a result, long-term RECs contracts between regulated utilities and 
renewable energy generators can have a dampening effect on the aggregate 
compliance cost of a state renewable energy mandate while still delivering the same 
amount of reliable, renewable electricity to the grid. Several states have acknowledged 
the significant cost savings to ratepayers of explicitly requiring long-term contracts in 
law or in rules. For example, Maryland and Delaware both require 15-year contracts for 
the purchase of solar RECs, and Colorado requires a 20-year contract term. NCSEA 
recommended that the Commission modify proposed Rule R8-67(d)C1) to establish a 
15-year or greater contract duration requirement. 

In their reply comments, ED, SACE and SELC supported both the Public Staffs 
and NCSEA's proposals. 

SunEdison and Solar Alliance also recommended 15-year contracts for solar 
facilities, citing similar requirements in Maryland. Contracts of this length are adequate 
to capture the majority of the RECs value stream and reduce the risk premium paid by 
ratepayers for shorter contracts. 

Small Hydro noted that many hydro operators have existing contracts for the sale 
of electric power to the interconnected electric utility. The existing power purchase 
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agreements between those hydro operators and the electric utilities relate only to the 
purchase of electric power, and do not include the RECs. To facilitate the initial REC 
transactions between existing renewable generators and electric power suppliers, Small 
Hydro stated that the electric power suppliers should offer contracts which match the 
terms of their existing energy contracts, le^, the expiration date of the REC contracts 
would be co-extensive with the expiration date of the existing power purchase 
agreements. In addition, all renewable electric generators should have the choice of 
long-term contracts for REPS Credits and RECs in order to provide revenue certainty 
and fund the development of their facilities. Small Hydro proposed that electric power 
suppliers be required to offer REPS Credit and REC contract terms which match the 
contract terms offered to Qualifying Facilities and small power producers. 

Duke, Progress and Dominion opposed mandatory contract duration terms. 
Mandated, long-term contracts for renewable energy generation could lead to imprudent 
financial terms and undermine long-term compliance with the requirements of Senate 
Bill 3. With unproven entrants and constantly evolving technology, long-term contracts 
subject utilities, ratepayers and the public to significant risk. Senate Bill 3 has already 
made the economic policy decision to create a market for renewable energy by setting 
compliance levels. The Commission should not go further than the General Assembly in 
creating demand for renewable resources. 

Electricities and NCEMC also opposed the Public Staffs proposal, arguing that it 
would eliminate needed flexibility in contract negotiations and unnecessarily interfere 
with the contracting parties' ability to negotiate at arms length. They asserted that the 
market will dictate the appropriate terms and conditions. 

The Commission finds good cause to reject proposals that would require electric 
power suppliers to enter into long-term contracts with any renewable energy facility or 
that would dictate specific contract duration provisions. Such a requirement would limit 
the electric power suppliers in their negotiations for renewable energy. However, a 
decision by an electric power supplier not to enter into long-term contracts will not be 
allowed as an excuse for failing to meet the REPS requirement if sufficient resources 
are otherwise available. 

ISSUE 54. Relief from solar default 

As a proviso to the requirement for contracts "of sufficient length" with solar 
facilities, G.S. 62-133.7(d) requires the Commission to 

develop a procedure to determine if an electric power supplier is in 
compliance [with the solar set-aside] if a new solar electric facility or a new 
metered solar thermal energy facility fails to meet the terms of its contract 
with the electric power supplier. 

As proposed, the rules do not explicitly address this issue. 
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The Public Staff proposed the addition of the following as Rule R8-67(d)(3): 

The failure of a new solar electric facility or new metered solar thermal 
energy facility to meet the terms of its contract with an electric power 
supplier shall not relieve the electric power supplier of its obligations under 
G.S. 62-133.7(d), unless the electric power supplier petitions the 
Commission for, and is granted, full or partial relief from such obligation. 
Relief shall not be granted to an electric public utility except in 
extraordinary circumstances. 

The Public Staff argued that a contractual default by a solar operator should not 
ordinarily relieve an electric power supplier from its obligations under the REPS. A utility 
should turn to a backup supplier or purchase power on the open market in the event of 
a default on the part of a supplier. If the utility cannot find a new supplier in time, it can 
purchase solar RECs on the market. 

Electricities and NCEMC opposed the Public Staff's proposal, arguing that the 
solar resource market is new and emerging and may not be as reliable as the mature 
power supply market, with which electric power suppliers have extensive experience. 
The market for solar RECs has not yet developed and may never develop to the extent 
necessary to impose such a burden on electric power suppliers. Nothing in the rules 
should require electric power suppliers to engage in redundant solar purchases. An 
electric power supplier should only have to indicate in its annual compliance report if a 
default occurred and the resulting effect on its ability to satisfy the solar REPS 
requirement. So long as the electric power supplier includes reasonable and customary 
contract provisions to protect itself from default, it should not be penalized in the event 
default occurs. 

The Commission finds good cause not to adopt the Public Staff's proposal. 
G.S. 62-133.7 only requires the Commission to develop a "procedure" for determining 
compliance. The procedure for determining compliance adopted in the rules is through 
the review of an electric power supplier's REPS compliance report. An electric power 
supplier may petition the Commission to modify or delay the provisions of 
G.S, 62-133.7(d) and Rule R8-67(c)C5). The Commission concludes that no further 
language is necessary in the rules to address this issue. 

ISSUE 55. Aggregation or brokering of RECs 

Small Hydro took the position that aggregation and brokering will make the North 
Carolina renewables market more efficient. Aggregators can serve a significant need for 
renewable generators by reducing the transaction cost of getting RECs to market. This 
is important for small generators, whose transaction costs are high relative to the value 
of the RECs the generator might have to offer. An aggregator should be allowed to buy 
RECs from generators for resale to electric power suppliers, and aggregators and 
brokers should be allowed to market RECs to electric power suppliers. Further, where 
an aggregator is qualified and registered with the Commission to do so, it should be 
allowed to issue, trade, track and retire REPS credits and RECs. 
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Nothing in the proposed rules is intended to prevent a generator from selling its 
RECs to an aggregator or broker. It is up to an electric power supplier to decide whether 
to purchase RECs from an aggregator or broker for REPS compliance. 

The Commission concludes it is not necessary for the Commission to amend the 
proposed rules to encourage aggregation or brokering of RECs. The Commission finds 
that aggregators and brokers may serve a useful role in North Carolina. That role is not 
one of issuing or retiring RECs, but of facilitating the sale of RECs to electric power 
suppliers. 

ISSUE 56. Existing power purchase agreements 

In its reply comments, Small Hydro first asserted that existing power purchase 
agreements relate only to the purchase of electric power and do not include RECs. 
Electric power suppliers should offer REC contracts that match the terms of their 
existing energy contracts - La, the expiration date of the REC contracts would be 
coextensive with the expiration date of the existing power purchase agreements. 
Electric power suppliers should be required to offer REPS Credit and REC contract 
terms which match the contract terms offered to QFs and small power producers. 
Electric power suppliers should be required to offer renewable generators the option of 
selling a bundled energy and REPS credit contract, or an energy only contract and a 
separate REC contract. 

SunEdison proposed that all power contracts entered into after the effective date 
of these rules should clearly specify the entity that owns the RECs associated with the 
energy generated by the facility. 

In its recent avoided cost dockets, the Commission has found and concluded that 
a power purchase agreement does not transfer ownership of the environmental 
attributes associated with the purchased energy unless otherwise specifically stated in 
the contract. In its Order issued December 19, 2007, in Docket E-100, Sub 106, 
establishing standard rates and terms for avoided cost contracts with qualifying 
facilities, the Commission reaffirmed its decision in Docket E-100, Sub 100 that "the 
sale of power by QFs at avoided cost rates does not convey the renewable energy 
credits (RECs) or green tags associated with such generation." The Commission 
concludes that there is no reason for the Commission to disrupt the equities in existing 
contracts by requiring renegotiation. However, if an electric power supplier needs the 
RECs associated with power that it is already purchasing, it can re-negotiate those 
contracts as necessary. Electric power suppliers are not obligated to purchase any and 
all RECs that are offered for sale. This would include RECs associated with power that 
is already the subject of a power purchase agreement. However, electric power 
suppliers are obligated to comply with Senate Bill 3, and the Commission expects them 
to enter into new or amended contracts as necessary in order to comply. The 
Commission concludes that, since it will focus on overall compliance with Senate Bill 3, 
it is not necessary for the Commission to prescribe the terms and timing of contracts 
electric power suppliers enter into with QFs and small power producers beyond what is 
already required by law and regulation. 
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ISSUE 57. Restrict fossil fuel use in renewable energy facilities 

In his reply comments, the Attorney General recommended that the Commission 
clarify the extent to which fossil fuels can be used by renewable energy facilities. 
Neither Senate Bill 3 nor the proposed rules address this issue. 

The Attorney General noted that the proposed rules do not define the various 
renewable energy resources. Since the use of fossil fuels in renewable energy facilities 
for start-up or stabilization purposes is not specifically authorized in the rules, the 
Attorney General argued that a renewable energy facility may not use them unless an 
exception is approved by the Commission. The Attorney General noted that the FERC 
rules for qualifying small power production facilities explicitly limit the use of fossil fuels 
to certain purposes and cap the allowed percentage of fossil fuel use. See 
18 C.F.R. 292.204. 

The Commission notes that the purpose of the REPS and the rules implementing 
Senate Bill 3 are fundamentally different from the FERC rules implementing PURPA. In 
establishing rules to implement PURPA, the FERC was required to set a limit on fossil 
fuel use for qualifying facilities (QF) whose primary energy source is a renewable 
resource. Under Senate Bill 3, a renewable energy facility is not required to qualify as a 
QF under PURPA. In other words, a facility's QF status is independent of its entitlement 
to RECs for the renewable energy it produces. However, RECs may be earned only for 
that portion of a facility's energy output that is derived from a renewable energy 
resource. 

The Commission, therefore, finds good cause to add a provision to Rule R8-67 to 
clarify that RECs earned by a facility that uses both renewable and nonrenewable 
energy resources shall be determined by the percentage of the facility's output resulting 
from a renewable energy resource. 

ISSUE 58. Metering of thermal energy 

Proposed Rule R8-67(e)(4) addresses how to measure the waste heat that is 
recovered for useful thermal applications in combined heat and power (CHP) systems, 
and how to measure the thermal output of solar thermal facilities. 

The Attorney General suggested two changes to the proposed rule. First, the rule 
should measure the thermal energy that is employed for useful purposes. The rule as 
currently proposed would measure the thermal energy from a CHP system or solar 
thermal facility by metering the thermal energy produced. Thus, as the rule now reads, a 
facility might be credited with all thermal energy produced, although not all thermal 
energy is recoverable and used for useful purposes. The second change suggested by 
the Attorney General concerns the requirement that the thermal energy be "metered." 
Metering what energy is used where in a facility (particularly measuring the lower grade 
thermal applications) may be difficult and overly costly. G.S. 62-133.7(a)(8) does not 
require that the thermal energy be metered. Instead, the measurable thermal output of 
the facility might be determined by assessing the amount of thermal energy that is 

81 



recovered and used in the design and operation of the system or facility. Monitoring the 
correctness of that measurement may be challenging, but the use of such an approach 
would be more accurate than simply metering the total thermal energy available for 
thermal applications. To address these two points, the Attorney General suggested the 
inclusion of the following modified language in Rule R8-67(e)(4): 

Thermal energy produced by a combined heat and power system or solar 
thermal energy facility shall be the thermal energy recovered and used for 
useful purposes other than electric power production. The useful thermal 
energy may be measured by meter, or if that is not practicable, by other 
means that show what measurable amount of useful thermal energy the 
system or facility is designed and operated to produce and use. 
Renewable energy certificates shall be earned based on one kilowatt-hour 
for every 3,413 of British thermal units (Btus) of thermal energy produced. 

The Public Staff supported the Attorney General's proposal. The Public Staff 
incorporated the changes into its proposed rule with minor modifications to which it 
stated the Attorney General had agreed. 

The Commission finds good cause to adopt the Attorney General's proposal as 
modified by the Public Staff, with the exception that, as indicated by earlier commenters 
and available scientific literature, one kilowatt-hour is equal to approximately 3,412 Btus. 

ISSUE 59. Metering of other renewable energy facilities 

Proposed Rule R8-67(e)(1) requires that power generated by a renewable facility 
be measured by a meter supplied and read by an electric power supplier. 

CIGFUR argued that this may not be the most practical approach in all situations, 
particularly when sales are to be made in more than one jurisdiction. CIGFUR 
recommended revising this subsection to require a meter mutually satisfactory to buyer 
and seller, 

Wal-Mart argued that Rule R8-67(e)(3) would impose a 1 MW capacity limit on 
renewable energy facilities interconnected behind the utility meter at a customer's 
location. Facilities larger than 1 MW would not receive renewable energy certificates 
unless measured by an electric meter supplied by and read by the electric utility 
pursuant to subsection (e)(1). Wal-Mart argued that Senate Bill 3 imposes no such 
limitations, nor are they necessary. G.S. 62-133.7(0(4) requires the Commission to 
adopt rules for interconnecting renewable energy facilities with a capacity of up to 10 
MW. The 1 MW limitation of subparagraph (e)(3) appears to be arbitrary and 
unsupported by the language of SB 3. Furthermore, the requirement that renewable 
energy facilities larger than 1 MW must be measured by an electric meter supplied by 
and read by the electric utility does not appear to be supported by the language of SB 3. 
In addition, as proposed, subparagraph (e)(3) would require only ANSI-certified electric 
meters. Wal-Mart suggested that the rule be broadened to allow the use of non-ANSI-
certified meters, provided that they meet the accuracy requirements of the 
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Commission's rules. Wal-Mart argued that the Commission's existing rules do not 
require ANSI-certified meters. Further, the proposed subsection (e)(3) requires the 
owner of customer-supplied meters to comply with the meter testing requirements of 
Rule R8-13. This requirement should provide adequate protection for utilities and other 
customers. 

The Public Staff opposed CIGFUR's proposal to allow metering of renewable 
energy by any method agreeable to the buyer and seller. There is a need for a standard 
metering method to ensure that the Public Staff and Commission can adequately audit 
claimed REPS Credits and the associated costs in connection with an REPS 
compliance proceeding or rider proceeding. 

The Public Staff also disagreed with Wal-Mart's proposal to amend 
Rule R8-67(e) to allow a renewable energy facility with a nameplate capacity of up to 
10 MW to interconnect behind the utility meter, install its own meter and self-report the 
meter data. In addressing proposals for self-reporting, the Commission must balance 
the reduced administrative burden resulting from self-reporting against the risk of 
inaccurate self-reporting. It is up to the Commission to draw a line separating facilities 
that will be allowed to self-report from those that will not, and the Public Staff believes 
that the Commission has appropriately drawn the line at a 1 MW rather than a 10 MW 
nameplate capacity. The Public Staff also disagreed with Wal-Mart's proposal that 
renewable energy facilities interconnecting behind the utility meter be relieved of the 
obligation to use an ANSI-certified meter. The Public Staff and Commission should not 
have to bear the burden of familiarizing themselves with meters that are neither ANSI-
certified nor purchased by a utility under Commission supervision, determining whether 
these non-certified meters are accurate, and addressing any problems that arise as a 
result of meter inaccuracy. 

The Commission finds good cause not to adopt CIGFUR's and Wal-Mart's 
proposals to amend Rule R8-67(e). In drafting the proposed rules for comment, the 
Commission reviewed and incorporated best practices from other jurisdictions with 
respect to this issue and as suggested by several commenters. After reviewing the 
record, the Commission continues to believe that requiring metering of the type 
suggested in the proposed rule is appropriate. 

RULES R6-95 & R8-68 

ISSUE 60. Definition of least cost mix 

ED, SACE and SELC first noted in their comments that the Commission's 
proposed rules do not adhere to G.S. 62-133.8(b), which states: 

Each electric power supplier shall implement demand-side management 
and energy efficiency measures to establish the least cost mix of demand 
reduction and generation measures that meet the electricity needs of its 
customers. 

83 



They urged the Commission to define least cost mix as 

that combination of demand-side initiatives (DSM and EE) and generation 
resources which minimizes the present value of the revenue requirements 
of the electric power supplier plus the incremental costs incurred by 
customers to participate in DSM and EE initiatives. 

This definition, they argued, corresponds to the total resource cost (TRC) test. In the 
alternative, they recommended that the Commission define least cost mix as that 
combination of DSM and generation resources that minimizes the present value of the 
revenue requirements of the electric power supplier. Since the cost and performance 
characteristics of DSM and generation resources fluctuate, ED, SACE and SELC also 
recommended a regular process whereby the electric power suppliers assess these 
options to define least cost mix. ED, SACE and SELC indicated that past IRPs failed to 
require the electric power suppliers to regularly identify the achievable cost-effective 
DSM and EE. 

The Public Staff did not support the incorporation of either definition of least cost 
into the Commission's rules at this time. The proposed rules provide that the electric 
power suppliers will submit a great deal of information regarding their analysis of DSM 
and EE programs and measures for the Commission's consideration. In addition, the 
new IRP rules require the electric power suppliers to submit additional information 
regarding their analysis of DSM and EE programs as incorporated into their planning 
and forecasting processes. Both these proposed rules and the new IRP rule should 
leave the Commission and other interested parties better informed on how electric 
power suppliers analyze and evaluate DSM and EE measures and programs. Additional 
rules are not necessary at this time. 

In their joint reply comments, Duke, Progress and Dominion also argued that this 
proposal is incorrect and should be rejected in light of the Commission's approval of 
revised IRP rules on July 11, 2007. These revised rules require: 

Alternate Supply-Side Energy Resources. As a part of its integrated 
resource planning process, each utility shall assess on an on-going basis 
the potential benefits of reasonably available alternative supply-side 
energy resource options. 

Demand-Side Management. As a part of its integrated resource planning 
process, each utility shall assess on an on-going basis programs to 
promote demand side management, including costs, benefits, risks, 
uncertainties, reliability, and customer acceptance where appropriate. 

Evaluation of Resource Options. As a part of its integrated resource 
planning process, each utility shall consider and compare a 
comprehensive set of potential resource options, including both demand-
side and supply-side options, to determine an integrated resource plan 
that offers the least cost combination (on a long-term basis) of reliable 
resource options for meeting the anticipated needs of its system. 
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Further, Rules R8-60(i)(6) and (7) require extensive reporting on the results of 
the utility's assessment of demand side management and alternative supply-side 
energy resources. Duke, Progress and Dominion asserted that there is no basis for ED, 
SACE and SELC's recommendation, and it should be rejected. 

The Commission agrees with the Public Staff and the utilities that additional rules 
on this issue are not necessary. The Commission expects the utilities' IRP filings, 
including REPS compliance plans pursuant to Rule R8-67(b), to fully consider DSM and 
EE options and to explain the reasons that a utility chose to either include or decline to 
include specific programs in its resource plan. 

ISSUE 61. "Combined heat and power system" in the definition of "energy 
efficiency measure" 

Proposed Rules R8-67(a)(4) and R8-68(b)(4) both define "energy efficiency 
measures." They include language that restricts the circumstances under which a 
combined heat and power (CHP) system using nonrenewable fuels can qualify as an 
EE measure. 

The Public Staff proposed language to prevent the "gaming" of the REPS by 
CHP systems using nonrenewable fuels. Senate Bill 3 allows an electric utility to meet 
some of its REPS obligations with EE measures. CHP systems using nonrenewable 
fuels are included in the definition of "energy efficiency measures." The Public Staff 
contended that, without restrictive language, an electric power supplier could build a 
large cogeneration plant using nonrenewable fuels on an industrial customer's 
premises, use some of the steam produced at the plant to heat the industrial customer's 
facilities, and then use the power produced by the CHP system to meet the EE 
component of the electric utility's REPS requirement. The Public Staff supported 
language in proposed Rules R8-67(a) and R8-68(b) that purportedly closes off what it 
characterizes as this "gaming" opportunity by stating that, to qualify as an "energy 
efficiency measure," a CHP system that uses nonrenewable resources would have to 
produce electricity or useful, measurable thermal or mechanical energy for the retail 
customer's use that results in less energy being used at the retail customer's facility. In 
proposing changes to the rule, the Public Staff used language that differed from the 
language of G.S. 62-133.7(a)(1). A phrase in the statute that reads "at a retail electric 
customer's facility" was changed to "for the retail customer's use" in the Public Staffs 
proposed rule. The Public Staff also proposed to transfer the definition of "energy 
efficiency measure" from Rule R8-68(b)(4) to Rule R8-67(a)(4) and to cross-reference it 
in Rule R8-68(b)(4). 

CHPA supported the Public Staffs proposal. 

The Attorney General stated that if a utility seeks approval of an EE program 
pursuant to proposed Rule R8-68 involving a CHP system that uses fossil fuels, the 
Commission should determine what EE standard applies. The Attorney General also 
stated that the Commission may find it necessary to review the design of such facilities 
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to determine what produces the "waste heat" that is used in the CHP system to produce 
electricity or useful measurable thermal or mechanical energy. 

No other party opposed the Public Staffs proposed definition of a CHP system to 
qualify as an EE measure. 

On a careful reading of the law, the Commission does not agree with the Public 
Staff that there is a danger of gaming resulting from reliance on CHP systems. 
G.S. 62-133.7(b)(2)c explicitly states that, to meet its REPS obligations, an electric 
public utility may "[r]educe energy consumption through the implementation of an 
energy efficiency measure." Therefore, as an EE measure for REPS compliance, the 
electric public utility must "reduce energy consumption." The use of some measure of 
waste heat recovery in a CHP system would not allow all of the power generated by that 
system to qualify for REPS compliance unless the power were generated through the 
use of a renewable energy resource. The only benefit that can be claimed in the EE part 
of REPS is energy actually saved. 

While the Commission is not convinced that the Public Staffs CHP language is 
necessary, it concludes that the Public Staffs language should be adopted, with a 
modification. The phrase in proposed Rule R8-67(a)(4)(i) that states "for the retail 
customer's use" should be revised to conform to the statutory reference to "at a retail 
electric customer's facility." The Commission also agrees that the definition of "energy 
efficiency measure" should be defined in Rule R8-67(a) and referenced in R8-68(b). 

With regard to the Attorney General's suggestions, the Gommtssion concludes 
that it should not attempt to determine energy efficiency standards for CHP systems. As 
stated with regard to fossil fuel use for renewable energy facilities, energy efficiency 
standards are only applicable in determining whether a CHP system meets the 
requirements of a QF under PURPA. A CHP system's status as a QF is independent of 
its entitlement to RECs under Senate Bill 3. The Commission further concludes that, 
while examination of a CHP's design to determine what produces "waste heat" may be 
worthwhile, such inquiry should be pursued on a case-by-case basis when a facility 
registers under Rule R8-66. 

ISSUE 62. Use of incentive programs for utility load-building 

Proposed Rule R8-68(b)(4) defines "energy efficiency measure" as a change that 
results in less use of energy. 

Several parties argued that the definition of "energy efficiency measure" should 
include the use of non-electric fuels such as natural gas and that EE measures should 
be evaluated on a total cycle basis. PSNC argued that Senate Bill 3 prohibits an EE 
measure which results in building electric demand. ED, SACE, SELC, Piedmont and 
PSNC requested that the definition of "energy efficiency measure" be revised to 
explicitly include measures that save electricity by installing technologies that use non
electric fuels to perform the same function more efficiently. They asked that this 
sentence be added to the definition in Rule R8-68(b)(4): "'Energy efficiency measure' 
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includes technologies that use non-electric fuels in lieu of technologies that use 
electricity, to perform the same function." 

Chapel Hill advocated the creation of a single "Energy Efficiency Opportunity 
Fund" to decide how funds can best be spent, perhaps to be managed by the State 
Energy Office. Piedmont endorsed Chapel Hill's idea and further argued that programs 
should be evaluated on a total fuel efficiency basis ( i ^ , source-to-site efficiency plus 
appliance efficiency). 

The electric utilities generally responded that the same arguments were 
considered in a series of dockets, including Docket No. M-100, Sub 124, which 
produced the current incentive program rule, R1-38, and the Commission did not accept 
them then. 

The Public Staff stated that the resolution of these issues is beyond the scope of 
this rulemaking. Senate Bill 3 pertained solely to electric power suppliers and not to 
natural gas suppliers. The Commission has previously considered destructive 
competition in incentive programs in the rulemaking leading to the adoption of 
Rule R1-38. The Public Staff attempted to preserve as much of the rationale behind 
Rule R1-38 as possible in this rulemaking. The Public Staff did acknowledge that it may 
be productive to revisit this question in the future. 

Historically, the Commission's role has been to prevent the unfair use of 
participation incentives to build market share by any utility - gas or electric. Arguably, 
Senate Bill 3 emphasizes the reduction of electric demand. It is clear that both gas and 
electric utilities see the new statute as potentially enabling them to build market share; 
however, the statute that forbade destructive competition has not been repealed. 

While there may be some merit to the argument that Senate Bill 3 was intended 
to reduce electric demand, that issue was not fully developed in this electric rulemaking. 
In addition, the questions of the impact of incentives on inter-fuel competition and total-
cycle fuel efficiency are beyond the scope of this rulemaking. Therefore, while the 
Commission acknowledges the Public Staffs assertion that it may be productive to 
revisit these issues in the future, the Commission finds good cause to reject proposals 
to mandate the consideration of other fuels, to create a single efficiency fund and to 
consider efficiency on a total-cycle basis on the basis that they are beyond the scope of 
this rulemaking. 

ISSUE 63. Definition of "net lost revenues" 

Proposed Rule R8-68(b)(5) defines "net lost revenues" as follows: 

"Net lost revenues" means the revenue losses, net of avoided costs, 
incurred by the electric public utility as the result of a new demand-side 
management or energy efficiency measure. Net lost revenues shall also 
be net of any increases in revenues resulting from any activity that 
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increases customer demand or energy consumption, whether or not that 
activity has been approved pursuant to this Rule R8-68. 

Progress, in its initial comments, proposed that the definition for "net lost 
revenues" in Rule R8-68(b)(5) should be modified as follows: 

"Net lost revenues" means the non-fuel and fuel related revenue lossesT 

net of avoidod costs, incurred experienced by the electric public utility as 
the result of a new demand-side management or energy efficiency 
measure. Net lost revenues shall also bo not of minus any increases in 
revenues resulting from any activity bv the electric public utility that 
increases causes a customer to increase demand or energy consumption, 
whether or not that activity has been approved pursuant to this 
Rule R8-68. 

Progress stated that its revisions more clearly reflect the intent of this section, which is 
to offset lost revenues by revenues the utility realizes from programs that cause 
customers to increase their use of electricity and to reflect that a utility is not allowed to 
recover lost revenues associated with costs that the utility avoids due to the DSM and 
EE program(s). 

Duke, in its initial comments, recommended that the definition of "net lost 
revenues" be changed as follows: 

"Net lost revenues" means the total revenue losses experienced, net of 
avoidod costs, inourrod by the electric public utility as a result of a new 
demand side management or energy efficiency measure, minus. Net lost 
revonuos shall also be net of any increases in revenues resulting from 
specific programs or any activity activities bv the electric public utility that 
causes customers to that increases cuotomer demand or energy 
consumption, whether or not that the program or activity has been 
approved pursuant to this Rule R8-68. 

Duke remarked that this change is necessary to clarify the intent of this section, which is 
to offset lost revenues by revenues that the utility realizes from programs that cause 
customers to increase their use of electricity. Further, Duke commented that it is 
necessary to delete the language regarding subtracting avoided costs from lost revenue 
because it incorrectly assumes that avoided costs actually result in cash to the utility. 
Duke asserted that it does not. Duke explained that avoided cost is a future concept that 
represents money the utility does not spend, not money it collects. Additionally, Duke 
contended that, to the extent an electric public utility applies for a recovery mechanism 
based upon cost, the EE and DSM recovery rule adopted by the Commission should 
recognize that net lost revenues are a cost incurred by the utility, rather than an 
incentive. 

ED, SACE and SELC, in their initial comments, stated that as identified in 
subsection (b)(5), net lost revenue calculations must take account of any revenue 
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increases flowing from utility activities that increase electricity consumption (and thus 
revenues). According to ED, SACE and SELC, this is an appropriate offset. 

Wal-Mart, in its initial comments, observed that the definition of "net lost 
revenues," as proposed in the October 26, 2007 Order, could allow electric utilities to 
recover for lost revenues having nothing to do with DSM and EE measures and that 
was certainly not the intent of Senate Bill 3. Consequently, Wal-Mart proposed that the 
definition of "net lost revenues" in Rule R8-68(b)(5) be modified as follows: 

"Net lost revenues" means the revenue losses, net of avoided costs, 
directly incurred by the electric public utility as the result of a new 
demand-side management or an energy efficiency measure that would not 
have been made except for said utility efforts. "Net lost revenues" does not 
mean any other loss in revenues including, but not limited to. losses 
resulting from individual customer actions, weather variations, general 
economic conditions, force majeure events, or any other revenue losses 
that are not the direct result of a new demand-side management or energy 
efficiency measure. Net lost revenues shall also be net of any increases in 
revenues resulting from any activity that increases customer demand or 
energy consumption, whether or not that activity has been approved 
pursuant to this Rule R8-68. 

The Public Staff, in its initial comments, suggested that the definition of "net lost 
revenues" should be clarified to mean the revenue losses, net of marginal costs avoided 
at the time of the lost kilowatt-hour sale(s) or, in the case of purchased power, in the 
applicable billing period. Therefore, the Public Staff proposed that the definition for "net 
lost revenues" in Rule R8-68(b)(5) be modified as follows: 

"Net lost revenues" means the revenue losses, net of marginal costs 
avoided at the time of the lost kilowatt-hour salefs). or in the case of 
purchased power, in the applicable billing period, costs, incurred by the 
electric public utility as the result of a new demand-side management or 
energy efficiency measure. Net lost revenues shall also be net of any 
increases in revenues resulting from any activity that increases customer 
demand or energy consumption, whether or not that activity has been 
approved pursuant to this Rule R8-68. 

ED, SACE and SELC, in their reply comments, agreed that the Public Staffs 
proposed modifications make the definition of "net lost revenues" more precise; 
however, they suggested that the Public Staffs new phrase "at the time of" might more 
precisely be rendered by "as a result of." Conversely, ED, SACE and SELC stated that 
they do not believe that the rewrite of this same definition, as suggested by Progress, 
succeeds because it may eliminate the essential step of deducting utility cost savings 
due to sales losses. According to ED, SACE and SELC, without this deduction, as 
reflected in the Public Staffs proposed language, lost revenues would not necessarily 
be "net." 
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Electricities, in its reply comments, opposed the Public Staffs proposed 
modification to the definition of "net lost revenues" and stated that it does not 
understand what the Public Staff means by marginal costs avoided. Electricities 
supported the initial comments of Duke regarding Duke's modification to the definition of 
"net lost revenues." 

Duke, Dominion and Progress jointly filed reply comments stating that, in 
considering the proposed EE and DSM rules, the Commission should recognize that as 
energy savings increase, electricity sales will diminish (as will generation additions). 
Thus, Duke, Dominion and Progress took the position that it is important that the 
regulatory models mitigate or neutralize the financial consequences resulting from the 
successful implementation of EE programs that reduce energy. Duke, Dominion and 
Progress remarked that the Commission's proposed Rules R8-68 and R8-69 do so by 
providing recovery of "net lost revenues." However, to properly address the impact of 
energy savings on utility revenues, Duke, Dominion and Progress asserted that the 
definition of net lost revenues must be appropriate. 

Duke, Dominion and Progress stated that the definition of "net lost revenues" 
proposed by Duke and Progress is the most accurate and clear definition, whereas, 
other proposed definitions attempt to introduce the concept of the utility's avoided cost. 
However, Duke, Dominion and Progress remarked that the costs that a utility avoids are 
predominantly fuel costs. Duke, Dominion and Progress opined that, if a fuel cost is not 
incurred, then it is not reflected in the utility's fuel cost recovery rider and there is no 
reason to address this issue in the definition of "net loss revenues" if the definition is 
based upon lost non-fuel revenues, as proposed by Duke and Progress. 

CIGFUR, in its reply comments, agreed with the Public Staffs proposal to revise 
the definition of "net lost revenues." CIGFUR stated that the Public Staff's definition 
appears to add clarity, whereas the proposal by Progress appears to increase potential 
lost revenues. 

CPV, in its reply comments, addressed the issue of how it thought the calculation 
of avoided costs under proposed Rule R8-67 should be performed and, within that 
discussion, CPV mentioned the Public Staff's proposed change in the definition of "net 
lost revenues." CPV observed that in the definition of "net lost revenues" the Public Staff 
proposes the use of "marginal costs avoided at the time of the lost kilowatt-hour sale(s), 
or in the case of purchased power, in the applicable billing period." CPV opined that the 
degree of complexity involved in calculating the marginal cost of a kilowatt-hour not sold 
does not appear to be so great as to prevent the use of real time marginal avoided costs 
or billing period avoided costs to calculate incentive payments due to utilities. 

Nucor, in its reply comments, stated that the Commission should reject the 
proposal of Progress to modify Rule R8-68(b)(5) to remove the reference to net avoided 
costs. Nucor asserted that, in measuring net lost revenue, the Commission must take 
into account the utility's avoided costs, or the utility is likely to be substantially 
overcompensated for its lost revenues. 
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Nucor stated that the Commission's proposed Rule R8-68(b)(5) defines "net lost 
revenues" as "the revenue losses, net of avoided costs, incurred by the electric public 
utility as the result of a new demand-side management or energy efficiency measure." 
Nucor observed that, under the Commission's proposed Rule R8-69(c)(1), a public 
utility may apply for recovery of net lost revenues related to new DSM or EE measures 
in its annual rider proceeding, and the utility bears the burden of proof, as to the amount 
of net lost revenues and the reasonableness and prudence of the inclusion of a 
particular amount of net lost revenues in the rider, In regard to the Commission's 
proposed Rule R8-69(c)(2), Nucor stated that, under that subsection, an electric public 
utility shall not be permitted to earn a return on net lost revenues unless the 
Commission approves an annual rider that provides for recovery of an integrated 
amount of recoverable costs and net lost revenues. 

Nucor explained that Progress has proposed to eliminate proposed 
RuleR8-69(c) in its entirety and to modify proposed Rule R8-69(b)(1) to require the 
Commission to allow utilities to recover net lost revenues. Nucor opined that Progress 
has revised the rules to make approval of the recovery of net lost revenues mandatory 
rather than discretionary. In addition, Nucor stated that recovery of a return on net lost 
revenues would be mandatory under Progress's proposed changes, rather than 
discretionary under Rule R8-69(c). 

Nucor requested that the Commission reject Progress's proposed changes. 
Nucor pointed out that Progress assumes utilities are entitled to recover net lost 
revenues as a result of DSM and EE. However, Nucor asserted that it is part of the 
regulatory compact that utilities should keep their costs as low as reasonably possible. 
Also, Nucor observed that, from a customer's perspective, these net lost revenues are 
actually savings brought about by the actions of customers, such as altering their 
electricity consumption patterns or installing more energy efficient equipment. Thus, 
Nucor maintained that it should not be a "given" that a utility is allowed to recover net 
lost revenues (not to mention a return on such net lost revenues). Instead, Nucor 
contended that the Commission should consider how net lost revenues ought to be 
treated on a case-by-case basis to ensure that both utilities and their customers are 
treated fairly. 

Further, Nucor observed that, unlike Progress's proposed revisions, the 
Commission's proposed Rule R8-69(c), as currently drafted, provides for a balanced 
approach to net lost revenues by allowing utilities to request cost recovery for net lost 
revenues, including a return on net lost revenues, but leaving it up to the Commission to 
decide whether and how to allow recovery of net lost revenues through the utility's DSM 
and EE rider. Nucor explained that, under the Commission's approach, the utility will 
bear the burden of proof to show the reasonableness and prudence of the inclusion of 
net lost revenues in the amount to be recovered through the rider, and the Commission 
and all parties will have the opportunity to challenge the inclusion of net lost revenues in 
the utility's annual DSM and EE proceeding. Nucor maintained that this will allow the 
Commission to balance the interests of the utilities and the customers with respect to 
the recovery of net lost revenues. 
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PSNC, in its reply comments, stated that Duke is interpreting "net lost revenues" 
under the existing regulatory paradigm, which does not comply with the requirements of 
Senate Bill 3. PSNC contended that, under the new statutory provisions, electric power 
providers may not file under R8-68 and R8-69 for Commission approval of and cost 
recovery for incentives which increase electric demand. Thus, PSNC asserted that 
Duke's interpretation assumes the inclusion of load building measures that are not 
permissible under the new statutory provisions. 

The Attorney General, in his reply comments concerning Rules R8-68 and 
R8-69, observed that the Commission may allow utilities to recover an amount in the 
annual rider for net lost revenues experienced by utilities in order to encourage DSM 
and EE programs, but net lost revenues are incentives, not costs. 

The Attorney General stated that Duke's position is that the Commission's rules 
governing a utility's recovery of costs associated with DSM and EE programs should 
treat net lost revenues as a cost incurred by the utility rather than as an incentive. The 
Attorney General pointed out that Duke contends that, under Senate Bill 3, "costs" shall 
be recoverable unless they are found by the Commission to have been unreasonably 
and imprudently incurred, and Progress agreed with Duke. While the Attorney General 
does not oppose provisions in the proposed rules that allow utilities to apply for recovery 
of net lost revenues when particular new DSM or EE programs are proposed, the 
Attorney General believes that net lost revenues are not costs; instead, they are 
incentives, with the appropriateness of allowing their recovery in the annual rider being 
a matter that is left to the Commission's discretion. If the proposed rules suggest 
otherwise, the Attorney General remarked that they should be clarified on this point. 

The Attorney General observed that Senate Bill 3 states, in language codified at 
G.S. 62-133.8(d), that the Commission shall, upon petition, approve a rider for recovery 
of reasonable and prudent costs and, in determining the amount of the rider, may 
approve incentives for utilities to pursue new DSM and EE measures. G.S. 62-133.8(d) 
also states that recoverable costs "include, but are not limited to, all capital costs, 
including cost of capital and depreciation expenses, administrative costs, 
implementation costs, incentive payments to program participants and operating costs." 

The Attorney General also observed that the term "net lost revenues" is not 
mentioned in the statute as a recoverable cost and is not an expense or investment item 
comparable to those that are mentioned. The Attorney General argued that net lost 
revenues are better characterized as missed sales opportunities associated with DSM 
and EE programs that may discourage utilities from undertaking ambitious measures to 
promote EE and other DSM options. The Attorney General reasoned that, by allowing 
recovery of net lost revenues in conjunction with particular EE programs, the utility 
would be allowed to take back some of the benefit of energy savings that are brought 
about by the utility's measures as an incentive to promote wise rather than wasteful use 
of energy. The Attorney General explained that, likewise, if net lost revenues occur in 
conjunction with DSM programs, there might be a justification for allowing their recovery 
to encourage development of DSM programs. 
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Next, the Attorney General asserted that the treatment of net lost revenues as 
incentives rather than costs is consistent with what the Commission has done 
historically. The Attorney General explained that the history of DSM programs that have 
been funded in the past was discussed in the Order Approving Integrated Resource 
Plans and Reguiring Additional Information in Future Reports, issued August 31, 2006, 
in the 2005 IRP Proceeding, Docket No. E-100, Sub 103, which drew mainly from 
testimony presented by former Commissioner Dr. Julius Wright on behalf of Duke, 
Progress and Dominion. According to the Attorney General, Dr. Wright characterized 
the recovery of lost sales revenues as a type of incentive mechanism that has been 
allowed by the Commission. (Direct Testimony of Julius A. Wright, Ph.D. filed 
June 5, 2006 at Page 22.) The Attorney General also noted that Dr. Wright described 
the DSM funding mechanism proposed in a stipulation in Duke's 1991 rate case in 
Docket No. E-2, Sub 487, which allowed Duke to seek deferral of net lost revenues 
associated with particular programs for recovery in its next rate case. 

Further, the Attorney General stated that the notion that utilities are entitled to 
"lost revenues" as costs has the potential to add increments to rates that are unjustified 
and overly burdensome. The Attorney Genera! suggested that the Commission should 
consider the impact if utilities had been found to be entitled to hypothetical "lost 
revenues" for providing peak shaving DSM programs and time-of-use rates over the 
past decades. The Attorney General observed that the utilities have avoided 
construction of peaking plants by encouraging customers to shift load to off-peak times 
without any reduction in energy consumption. The Attorney General noted that such 
measures have encouraged the efficient use of facilities and that consumers might pay 
significantly higher rates if utilities had been found to be entitled to recovery for "lost 
revenues" resulting from the adoption of such measures. The Attorney General 
explained that, if utilities seek recovery of an increment in the annua! rider for "net lost 
revenues" associated with new peak shaving programs pursuant to G.S. 62-133.8(d), 
the justification for that incentive should be considered by the Commission when the 
program is proposed. The Attorney General asserted that the utilities are not entitled to 
such recovery pursuant to Senate Bill 3. 

Moreover, the Attorney General observed that no one contends that there is a 
need for utilities to recover net lost revenues in the annual rider because consumption is 
expected to decline so much and so quickly that utilities will not otherwise have an 
opportunity to recover their revenue requirement. The Attorney General pointed out that, 
while decreased sales that result from EE programs could reduce gross revenues, the 
decrease can be expected to be offset fully or in part by continued growth trends in 
customer count and per customer usage in North Carolina. Moreover, the Attorney 
General remarked that, if a utility anticipates that EE and DSM programs combined with 
other developments affecting cost of service will cause an under-recovery of revenues, 
it can file a rate case. 

The Attorney General suggested that the impact of new DSM and EE programs 
and measures on revenues can be expected to be short term, given that any longer 
term reduction in consumption brought about by such programs will be taken into 
account when costs are spread over fewer kilowatt-hours in subsequent rate cases. To 
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the extent that consumption is reduced through utility programs, the Attorney General 
noted that most savings would eventually be achieved through other means; and gains 
in EE would likely have a useful life (ag^, energy star appliances wear out eventually, 
and caulking must be redone over time). 

Furthermore, the Attorney Genera! acknowledged that defining and quantifying 
net lost revenues will not be a straightforward determination and may be contentious. 
The Attorney General noted that it is not clear from the definition of "net lost revenues" 
how much a utility will be allowed to reflect in the annual rider and for how long. For 
example, the Attorney General queried that, if an EE program results in savings of 
10,000 kilowatt-hours in one year because 100 customers caulk their windows and add 
insulation three years sooner than they would have without the utility program, would 
the associated net lost revenues be counted for all three years and recovered over 
three years? The Attorney General also queried how much of the savings would be 
attributed to the utility program and how much to the customer if the program splits the 
cost of efficiency improvements by providing a 25% rebate? 

Additionally, the Attorney General observed that it is also unclear from the 
definition of net lost revenues what costs must be netted out to determine the 
recoverable amount. However, the Attorney General agreed with the Public Staff that 
two sorts of netting out should occur to avoid over-recovery by utilities for net lost 
revenues. The Attorney General explained that, first, any costs that are avoided by the 
utility as a result of missed sales of kilowatt-hours related to utility programs, such as 
reduced marginal fuel costs and uncollectible expenses, would produce a windfall if the 
utility were allowed to recover lost revenues without netting out such avoided expenses; 
and second, increases in consumption encouraged by utility programs, such as a 
customer's switch from a natural gas furnace or water heater to a high efficiency electric 
heat pump or water heater, should be reflected as an offset. 

For the foregoing reasons, the Attorney General recommended that the proposed 
rules allow the recovery of net lost revenues as an incentive, but not as a cost. The 
Attorney General suggested that the rules should be clarified to characterize net lost 
revenues as a type of incentive that may be recovered pursuant to G.S. 62-133.8(d)(2), 
assuming that recovery is found to be appropriate. The Attorney General stated that the 
utility should have the burden of proof on the amount of "net lost revenues," with respect 
to the public interest issue, and with respect to the reasonableness and prudence of 
including net lost revenues in the rider. The Attorney General suggested modifications 
to make these points clearer in proposed Rules R8-68(c)(2)(iii)(c), R8-68(c)(vi), 
R8-69(c)(1), R8-69(d), and R8-69(g)(1 )(iv).6 

In referring to proposed Rule R8-68(c)(2)(iii)(c), the Attorney General actually appears to be 
referring to proposed Rule R8-68(c)(3)finfb) in the October 26, 2007 Order or Rule R8-68(c)(3)(ii)(c) in 
Appendix A of the Public Staff's November 14, 2007 initial comments. Similarly, in refetting to proposed 
Rule R8-68(c)(vi), the Attorney General actually appears to be referring to R8-68(c)f3Uvi) in the 
Commission's October 26, 2007 Order. 
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The Public Staff, in its reply comments, noted that both Duke and Progress 
proposed to revise the definition of "net lost revenues" to essentially read as follows: 

"Net lost revenues" means the total revenue losses experienced by the 
electric public utility as a result of a new demand side management or 
energy efficiency measure, minus any increases in revenues resulting 
from specific programs or activities by the electric public utility that causes 
customers to increase demand or energy consumption, whether or not 
that activity has been approved pursuant to this Rule R8-68. 

The Public Staff argued that its proposed definition for net lost revenues is appropriate, 
as follows: 

"Net lost revenues" means the revenue losses, net of marginal costs 
avoided at the time of the lost kilowatt-hour sale(s), or in the case of 
purchased power, in the applicable billing period, incurred by the electric 
public utility as the result of a new demand-side management or energy 
efficiency measure. Net lost revenues shall also be net of any increases in 
revenues resulting from any activity that increases customer demand or 
energy consumption, whether or not that activity has been approved 
pursuant to this Rule R8-68. 

The Public Staff stated that it is not disputing that the utility should be allowed to recover 
net lost revenues, provided that the utility demonstrates the amount, as well as the 
reasonableness and prudence, of the inclusion of such an amount in the rider. The 
Public Staff agreed that net lost revenues are not a utility incentive by definition. 
However, the Public Staff also stated that it does not believe that recovery of net lost 
revenues is automatic. The Public Staff maintained that its proposed definition of "net 
lost revenues" is reasonable and appropriate. 

For the reasons generally given by the Attorney General, the Commission 
concludes that net lost revenues are not a cost but, instead, a type of utility incentive 
that may be recovered in an annual rider pursuant to G.S. 62-133.8 (d)(2), assuming 
that recovery is found to be appropriate by the Commission. The Commission believes 
that it is clearly appropriate for the Commission to retain the discretion to determine the 
appropriate level of net lost revenues that may be recovered in an annual rider. The 
Attorney General did not propose any clarification in the proposed definition of net lost 
revenues. However, the Commission is of the opinion that the definition should be 
modified" to include, in part, certain changes proposed by the Public Staff, Progress, and 
Duke. 

Regarding the Public Staff's proposed modification to the first sentence of the 
definition, the Commission agrees with its proposal to change the phrase "net of 
avoided costs" such that the definition of "net lost revenues" would mean the revenue 
losses, "net of marginal costs avoided at the time of the lost kilowatt-hour sale(s), or In 
the case of purchased power, in the applicable billing period". Regarding Progress and 
Duke's proposed modification in the second sentence, only as it relates to a clarification 
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of the phrase "any activity that increases customer demand or energy consumption", the 
Commission concludes that this phrase should be changed to refer to "any activity by 
the electric public utility that causes a customer to increase demand or energy 
consumption". The Commission is of the opinion that these modifications more clearly 
and appropriately describe what should be netted out in developing the amount of net 
lost revenues that may be recoverable. 

Accordingly, the Commission finds that the definition of "net lost revenues", which 
should be adopted for inclusion in Rule R8-68(b)(5), is as follows: 

"Net lost revenues" means the revenue losses, net of marginal costs 
avoided at the time of the lost kilowatt-hour sale(s), or in the case of 
purchased power, in the applicable billing period, incurred by the electric 
public utility as the result of a new demand-side management or energy 
efficiency measure. Net lost revenues shall also be net of any increases in 
revenues resulting from any activity by the electric public utility that causes 
a customer to increase demand or energy consumption, whether or not 
that activity has been approved pursuant to this Rule R8-68. 

ISSUE 64. Definition of "participation incentive" 

Rule R8-68(b)(7) provides the definition of "participation incentive." 

Dominion observed that the definition of "participation incentive" in 
Rule R8-68(b)(7) did not include studies on energy usage. Dominion considers a follow-
up report from an audit program to be a participation incentive. 

The Public Staff expressed concern that "studies on energy usage" is an overly 
broad term that could encompass mere customer surveys on energy usage as well as 
predominantly promotional or comparative materials that also contain a "study" 
component. The Public Staff maintained that costs for such activities should not be 
recoverable through the annual rider because they do not constitute a DSM or EE 
measure as defined in G.S. 62-133.8. However, the Public Staff pointed out that the 
type of follow-up from an audit that Dominion cites as an example of an energy study 
could be tailored to further specific new EE or DSM activities. If so, the Public Staff 
would not oppose the recovery of costs associated with such programs in the rider. The 
Public Staff proposed the following addition to Rule R8-68(b)C7): 

Studies on energy usage are not "participation incentives" unless they 
result from an audit of energy usage by a customer or customers and are 
designed to result in new energy efficiency or demand-side management 
measures. Energy usage studies that are promotional shall not be 
considered participation incentives. The burden of showing that an energy 
usage study should be considered a participation incentive is on the 
electric power supplier. 
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The Commission acknowledges that some types of studies or audits may qualify 
as a participation incentive. Specific decisions would need to be made on a 
case-by-case basis. Therefore, the Commission concludes that the sentence, 
"'Participation incentive1 does not include studies on energy usage," should be removed 
from Rule R8-68-(b)(7). 

ISSUE 65. Costs and benefits provision 

Rule R8-68(c)(2)(iii) discusses the "costs and benefits" subsection of the filing 
requirements. 

In their comments, ED, SACE and SELC stated that "costs" should be listed in 
more detail in subsection (c)(2)(iii)(a). In order to focus subsection (a) more fully on 
costs, the terms "benefit" and "benefits" should be removed. As used in proposed 
subsection (c)(2)(iii), "benefit" has the same meaning as "consideration." Therefore, if it 
is used, the term "benefit" should be used in subsection (b) only. The resulting 
paragraph proposed by ED, SACE and SELC would read: 

(iii) Costs and Benefits - The electric public utility or electric 
membership corporation shall provide the following information on the 
costs and benefits of each proposed measure or program: (a) the 
estimated total and per unit cost of the measure or program to the electric 
public utility or electric membership corporation, reported by type of cost 
(e.g.. capital cost expenditures, administrative costs, operating costs, and 
participation incentives, including rebates and direct payments, and 
advertising) and the planned accounting treatment for those costs, (b) the 
type, amount, and reason for any participation incentives and other 
consideration and to whom these benefits will be offered, including 
schedules listing participation incentives or other consideration to be 
offered, and (c) service limitations or conditions planned to be imposed on 
customers who do not participate in the measure. 

The Public Staff did not object to a fuller listing of the types of costs involved and 
proposed a revision to the proposed rule in its reply comments. The Public Staff's 
revision adds the following wording to subsection (a) after type of benefit and 
expenditure: "capital cost expenditures, administrative costs, operating costs." The 
Public Staff argued that no other changes to this section are necessary. 
Rule R8-68(a)(7) defines "participation incentives" to be the same as "consideration" 
(with the exception of studies on energy usage), not benefits, for purposes of program 
approval. The rule does not define "benefit." The Public Staff asserted that the rule 
refers to the "benefit" that a customer may derive as a result of an EE measure. For 
example, the deferral of the building of a base load plant is a benefit that customers 
may derive from an EE or DSM measure. Benefits, therefore, can be broader than the 
"participation incentives" that a participant receives to participate in a program. 
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The Commission finds good cause to accept the Public Staff's additional 
clarifying language and reject the additional wording of ED, SACE and SELC for the 
reasons advanced by the Public Staff. 

ISSUE 66. Cost-effectiveness tests 

Rule R8-68(c)(2)(iv) describes the cost-effectiveness evaluation portion of the 
filing requirements. 

ED, SACE and SELC suggested that care should be taken in applying the TRC 
test to comprehensively identify the avoided cost benefits of EE and DSM. Specifically, 
avoided cost benefits that may also be external to the utility system but are real should 
be identified and accounted for, an approach sometimes called the "societal" variant of 
the TRC test. ED, SACE and SELC argued for adding the following sentence at the end 
of (c)(2)(iv): 

In applying the TRC test, consideration should be given to quantifying, to 
the extent feasible, avoided resource benefits that lie outside the electric 
utility system, such as collateral reductions in non-electric energy use, 
water resources, or environmental impacts. 

The Public Staff asserted that, by requiring consideration "to the extent feasible," 
this sentence tends to conflict with the preceding requirement that cost effectiveness 
evaluations be based on direct and quantifiable costs and benefits. Therefore, the 
Public Staff did not support the addition of this sentence to Rule R8-68(c)(2)(iv). 

The Commission agrees with the Public Staff that the additional language 
requested by ED, SACE and SELC should not be inserted in the Rule. These types of 
issues may be argued in specific incentive program proceedings, if warranted. 

According to the Attorney General, proposed Rule R8-68(c)(2)(iv) states that the 
utilities must, at a minimum, use the Total Resource Cost (TRC) test and Ratepayer 
Impact Measure (RIM) test to evaluate the cost-effectiveness of EE programs. However, 
the proposed rule does not specify how the tests should be used, such as whether the 
results of the various tests should be given equal weight or whether an EE program's 
failure to pass a particular test eliminates it from consideration. 

The Attorney General maintained that there is no consistency in the manner in 
which North Carolina's electric utilities assess the cost-effectiveness of EE measures. 
This lack of consistency makes it difficult for consumers and other analysts to 
understand why utilities choose certain EE programs and reject others. Yet, the more 
that consumers understand EE program choices and have confidence that they are 
made on some rational basis, the more consumers will support EE programs. The 
Attorney General argued that, given the heightened importance of EE under Senate 
Bill 3, the Commission should correct this lack of consistency in the selection and 
implementation of EE measures. 
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The Attorney General further observed that the Commission has accepted use of 
the RIM test in past proceedings, but has not expressly approved the RIM test, or any 
other cost-benefit test, as the best means to measure cost-effectiveness. The 
Commission should provide specific direction on which tests to use and how to use 
them. In doing so, it should be guided by three fundamental principles. First, the tests 
should be uniform and applied consistently by all companies. Second, the tests should 
measure the relevant factors, which are the costs and benefits of the particular program. 
Third, to the extent that a test allocates costs and benefits among customer classes, it 
should include full recognition of the benefits received by all customer classes. 

In conclusion, the Attorney General explained that, to establish guidelines for use 
of the various tests, the Commission may need more information than can be provided 
in comments and reply comments. If so, the Attorney General would welcome the 
opportunity to participate in a collaborative workshop or evidentiary hearing concerning 
these issues. 

Nucor agreed with the Attorney General that guidelines concerning how the tests 
should be used are necessary. No one test listed in Rule R8-68(c)(2)(iv) tells the whole 
story. The rule should also be clear that the Commission will consider other facts and 
circumstances in determining the cost effectiveness of a DSM or EE measure instead of 
focusing only on the results of the various tests. Nucor stated that, in addition to 
establishing guidelines as the Attorney General suggests, the Commission should also 
modify Rule R8-68(c)(2)(iv) by adding the following language at the end of the rule: "The 
Commission will consider the results of these tests, in addition to all facts and 
circumstances regarding a particular incentive program, in determining the cost-
effectiveness of the incentive program." 

The Public Staff did not support a revision to the proposed Rule R8-68(c)(2)(iv). 
Additional information, as well as increased experience with the cost-effectiveness tests 
will undoubtedly assist the Commission in its upcoming review of DSM and EE 
programs. The Public Staff further notes that the IRP plans will contain information 
regarding the electric utility's "overall assessment of existing and potential demand-side 
management programs, including a descriptive summary of each analysis performed or 
used by the utility in the assessment." These overall assessments should provide the 
Commission and the parties with further information concerning the application of the 
cost-effectiveness tests. Therefore, the Public Staff took the position that a revision to 
Rule R8-68 regarding application of the tests is unnecessary at this time. 

The Public Staff agreed with Nucor's position that the Commission should 
exercise its own judgment in reviewing the cost-effectiveness of the programs, but did 
not believe that such language needs to be included in the rules for the Commission to 
do so. The totality of the information required for approval of a DSM or EE program 
shows that the Commission will consider a great deal of information in addition to simply 
the results of cost-effectiveness tests in determining whether to approve a DSM or EE 
program. 
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For the reasons noted by the Public Staff, the Commission concludes that no 
additional language or guidelines should be added to Rule R8-68(c)(2)(iv) at this time. 
The Commission continues to uphold its traditional position on this issue, which is that 
utilities are obligated to consider the results of multiple cost-effectiveness tests and that 
any needed cost-effectiveness determinations will be based on the totality of the 
relevant circumstances. 

ISSUE 67. Spending on communications materials 

Rule R8-68(c)(2)(v) discusses cost information for communications materials 
related to each proposed measure or program. 

Dominion stated that it will use market research to evaluate DSM programs and 
to prepare load forecasts for its IRP model. It would like clarification that 
"communication materials" for which recovery will be permitted includes, but is not 
limited to, market research, advertising, direct mail, bill inserts, and surveys by mail or 
phone. 

The Commission concludes that the issue of what specific communications-
related costs are recoverable under the DSM/EE rider is not appropriately addressed in 
this rulemaking proceeding but rather in the context of a request for approval of a 
specific EE measure or DSM/EE rider, Therefore the Commission finds it appropriate to 
retain the original wording of subsection (c)(2)(v). 

ISSUE 68. Add guidelines as appendix to Chapter 8 of Commission's rules 

Proposed Rule R8-68(c)(2)(vi) references the Revised Guidelines for Resolution 
of Issues Regarding Incentive Programs issued by Commission Order on March 27, 
1996, in Docket No. E-100, Sub 71. 

In its reply comments, the Public Staff stated that it had learned through 
discussions with the parties that it would eliminate some confusion if the "Revised 
Guidelines Regarding Incentive Programs" referred to in Rule R8-68(c)(2)(vi) are 
attached as an Appendix to Chapter 8 for the parties' convenience. The Public Staff had 
no objection to this proposal. It requested that the Commission attach the Revised 
Guidelines Regarding Incentive Programs as an Appendix to Chapter 8 of the 
Commission's rules. 

In their joint reply comments, Duke, Progress and Dominion similarly stated that, 
if proposed Rule R8-68(c)(2)(vi) is going to require compliance with the Incentive 
Program Guidelines, the utilities believed that they should be published and attached to 
the Rule itself. They argued that the best way to ensure compliance with the law is to 
ensure it is clearly presented for all to read. 

The Commission concludes that it would be beneficial, in light of the State's 
renewed emphasis on energy efficiency, to include the Guidelines in Chapter 8 of the 
Commission's rules for ease of reference by all parties and to revise 

100 



Rule R8-68(c)(2)(vi) accordingly. The Commission further finds good cause to revise the 
Guidelines consistent with the other rules adopted herein. 

The Commission's March 27, 1996 Order was, in fact, issued in both Docket 
Nos. E-100, Sub 71 and M-100, Sub 124, and the Guidelines were made applicable to 
both electric and to natural gas utilities. The Commission, therefore, finds it appropriate 
to also add a reference to the Guidelines and the Appendix to Chapter 8 in Rule R6-95. 

ISSUE 69. Approval of "modif ied" DSM or EE programs and two additional 
subparagraphs 

Rule R8-68(c)(3) describes additional filing requirements relating to an 
application for approval of a DSM or EE program. 

In Rule R8-68(c)(3), the Public Staff argued that an electric public utility filing for 
approval of new DSM or EE programs should also file for approval of "modified" DSM or 
EE programs. While only "new" programs qualify for cost-recovery pursuant to 
G.S. 62-133.8, the Public Staff maintained that it would be helpful to review proposals to 
modify programs to determine the degree of modification. 

Additionally, the Public Staff requested the addition of subparagraphs k. and I. to 
Rule R8-68(c)(3)(i) to reflect some best practices approved by the North American 
Energy Standards Board (NAESB) with regard to measurement and verification. 

The Commission finds good cause to accept the Public Staff's proposed 
additions. In addition, the Commission concludes that the words "or modified" should be 
added to section (c)(1 )(i) for consistency. 

ISSUE 70. Clear demonstration of customer class costs 

Rule R8-68(c)(3) discusses additional filing requirements associated with an 
application for approval of a DSM or EE program. 

CUCA argued that the "additional filing requirements" need to include information 
about customer class-specific costs and benefits to allow the parties to assess the 
utility's compliance with G.S. 62-133.8(e). In its reply comments, CIGFUR offered 
support for CUCA's proposal. 

NCFB also asserted that the application should require a clear demonstration of 
the costs and benefits for each customer class. G.S. 62-133.8(e) allows cost 
assignment only to the affected class or classes of customers. "Customer class" should 
be clearly defined either by Commission rule or by the utility. Agricultural customers are 
spread throughout the traditionally defined customer classes (i.e.. residential, 
commercial, industrial). Without a clear definition of "customer class," agricultural 
customers cannot accurately assess whether they directly benefit from a specific DSM 
or EE program. 
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The Public Staff did not support either of the above recommendations. Proposed 
Rule R8-68(c)(3) already provides that, with regard to costs and benefits, the electric 
utility filing for approval of a DSM or EE program shall additionally show "how [it] 
proposes to allocate the costs and benefits of the measure among the customer classes 
and the jurisdictions it serves." It requires the electric utilities to provide a great deal of 
information in applying for approval of new DSM and EE programs and measures. The 
Public Staff maintained that the required information is sufficient to comply with 
G.S. 62-133.8. Moreover, the proposed rule allows the Commission to determine these 
issues on a case-by-case basis. It appears difficult to craft an overarching rule that will 
satisfy all parties and apply in all cases. 

While the Commission understands the concerns of CUCA and NCFB on this 
issue of customer class-specific costs and benefits, it will not add additional wording to 
the Rule at this time. If the filings do not contain enough specific information, the parties, 
as well as the Commission, can request additional information relating to customer 
class-specific costs and benefits. 

ISSUE 71. Documenting net environmental emissions impacts 

Rule R8-68(c)(3)(i) describes additional filing requirements relating to an 
application for approval of a DSM or EE program. 

ED, SACE and SELC asked that the rules require the documenting of net 
environmental emissions impacts and, in support of that request, noted that carbon 
emissions may at some near point have a monetary cost. The Public Staff responded 
that amendment of the rules is appropriate if that occurs, but is not necessary at this 
point. 

The Commission finds good cause to conclude that the rules do not need to 
address the issue of net environmental emission impacts at this time. The Commission 
finds that the goals of Senate Bill 3 can best be fulfilled by focusing on the development 
of renewable energy technologies and energy efficiency within the cost constraints set 
out by the statute. 

ISSUE 72. Additional fil ing requirement to include information on costs 
incurred or expected to be incurred 

Rule R8-68(c)(3)(ii) sets forth filing requirements, specifically with regard to costs 
and benefits, relating to an application for approval of a DSM or EE program. 

In its initial comments, the Public Staff stated that it proposed to add language to 
Rule R8-68(c)(3)(ii) requiring a utility to include in its application information regarding 
"any costs incurred or expected to be incurred in adopting and implementing a measure 
or program to be considered for recovery through the annual rider under G.S. 62-133.8." 
The Public Staff stated that this language was proposed "[i]n recognition that the electric 
public utilities may incur costs for a program prior to its approval by the Commission." 
This amendment would allow a utility to describe any costs it had previously incurred in 
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adopting and implementing the program that it planned to seek to recover under 
RuleR8-69 and G.S. 62-133.8. The Public Staff stated that it understood that the 
electric public utilities potentially may want to begin to defer costs prior to Commission 
approval of a measure or program. 

In their reply comments, ED, SACE and SELC noted that both the Public Staff 
and Progress recognized that some EE and DSM program development costs may be 
incurred prior to program approval. In its new R8-68(c)(3)(ii)a, the Public Staff only 
proposed that utilities may identify such costs. By contrast, Progress would add broad 
language to Rule R8-69(b)(4) to permit deferred accounting for both specific program 
development costs and very general EE and DSM activity costs. ED, SACE and SELC 
stated that it is important that utilities not be discouraged from developing robust and 
well-founded EE and DSM program proposals to submit to the Commission for potential 
approval. For this reason, they cautiously supported Progress's proposal here, provided 
that it can be limited to costs that are directly linked to programs that are subsequently 
approved. 

The Commission concludes that the additional information sought by the Public 
Staff will be helpful and that it should be included in Rule R8-68(c)(3)(ii). 

ISSUE 73. Filing requirement to describe costs and benefits, including net lost 
revenues 

Proposed Rule R8-68(c)(3)(ii) concerns the "Costs and Benefits" an electric 
public utility shall describe in its application. The Attorney General, in his reply 
comments, recommended that Rule R8-68(c)(3)(ii)Cb)7 be modified as follows: 

estimated utility incentives, e.g.. estimated net lost revenues by 
appropriate capacity, energy and measure unit metric and in the 
aggregate by year; 

No other party explicitly commented on this issue. 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)(5), wherein it concluded that net 
lost revenues are a type of utility incentive that may be recovered in an annual rider, if 
appropriate, the Commission concludes that proposed Rule R8-68(c)(3)(ii)(b) should be 
deleted rather than modified as proposed by the Attorney General. However, the 
Commission finds good cause to incorporate the substance of the Attorney General's 

7 The Attorney General, in his reply comments, referenced this rule as R8-68(c)(2)(iii)(c); 
however, the Attorney General appears to be actually referring to proposed Rule R8-68(c)(3)(ii)(b) in the 
October 26, 2007 Order or Rule R8-68(c)(3)(ii)(c) in the Public Staff's Appendix A attached to its initial 
comments filed November 14. 2007. 
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proposal in Rule R8-68(c)(3)(vi), which concerns additional filing requirements regarding 
requested utility incentives that must be provided by an electric public utility filing for 
approval of a new or modified DSM or EE measure. The Commission, therefore, finds 
that proposed Rule R8-68(c)(3)(vi) should be modified to include as a new last sentence 
the following: 

If the electric public utility proposes recovery of net lost revenues, it shall 
describe estimated net lost revenues by appropriate capacity, energy and 
measure unit metric and in the aggregate by year. 

ISSUE 74. Requirement for all models for measuring and charging for efficiency 
to be routinely verified and audited 

Proposed R8-68(c)(3)(iii) states in part: 

The electric public utility shall be responsible for the measurement and 
verification of energy and peak demand savings and may use the services 
of an independent third party for such purposes. If the electric public utility 
plans to utilize an independent third-party for purposes of measurement 
and verification, an identification of the third-party and all of the costs of 
that third-party should be included. The costs of implementing the 
measurement and verification process may be considered as operating 
costs. 

NCWARN noted that R8-68(c)(3)(iii) entrusts the utility companies with 
responsibility for devising models to measure and charge for efficiency. It argued that 
the proposed rule does not require the companies' calculations to be verified or audited 
by independent third parties. At least initially, the Commission should carefully scrutinize 
all models and have them routinely verified and audited. 

The Commission concludes that it is reasonable to expect that the Public Staff 
and other parties will review the effectiveness of utilities' methodologies for measuring 
and verifying energy and demand savings. The Commission finds that the rules do not 
need to direct how the necessary review should be conducted. 

ISSUE 75. Measurement and verification for utility incentives; third party audits 

Rule R8-68(c)(3)(iii) and (vi) describe measurement and verification procedures 
for new DSM and EE measures. 

In NC WARN's comments, it noted that the Commission entrusts the utility 
companies with responsibility for devising models to measure and charge for efficiency. 
It does not require the utility companies' calculations to be verified or audited by 
independent parties, but rather assumes that other parties will work from the utility 
companies' models in order to reach a decision. As the Commission stated elsewhere, 
the rules can be amended, but at least initially as the programs develop, the 
Commission should carefully scrutinize all models and have them routinely verified and 
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audited. NC WARN's underlying concern is that the energy efficiency models may be 
similar to the "black box" models used in the IRP proceedings that may be subject to 
manipulation to achieve various outcomes. 

ED, SACE and SELC responded that measurement and verification (M&V) of the 
effects of EE and DSM are important, as appropriately recognized by proposed 
R8-68(c)(3)(iii). They argued that if a utility wishes to file and receive approval for an 
incentive in addition to its costs, the importance of M&V increases further. Specifically, 
they suggest that, when a utility files for an incentive, the Public Staff should retain an 
independent third party to either establish the results of EE or DSM for the utility or to 
independently assess the utility's claimed results. This requirement could be included in 
Rule R8-68 or R8-69. If included in R8-68(c)(3)(vi), it could read as follows: 

(vi) Utility Incentives - When seeking approval of new demand-side 
management and energy efficiency measures, the electric public utility 
shall indicate whether it will seek to recover any utility incentives in 
addition to its costs. If the electric public utility proposes recovery of utility 
incentives related to the proposed new demand-side management or 
energy efficiency measure, it is required to describe the incentives it 
desires to recover and describe how its measurement and verification plan 
will demonstrate the results achieved by the proposed measure.. If the 
electric public utility proposes recovery of utility incentives, its 
measurement and verification plan must include provision for the Public 
Staff to procure independent third party measurement and verification 
services, at the expense of the electric public utility, in lieu of or in addition 
to measurement and verification the utility proposes to conduct itself. 

The Public Staff wholeheartedly supported the suggestion that it have the 
authority to procure independent third-party M&V services. Nevertheless, it did not read 
the proposed rules to preclude its retention of an independent third party, and it took the 
position that the Commission and the parties involved could better address this question 
on a case-by-case basis. The Public Staff, therefore, supported the retention of a third 
party to assist in the evaluation of program measurement and verification, but does not 
support the proposed addition to Rule R8-68(c)(3)(vi). 

The Commission concludes that this issue should be addressed on a case-by-
case basis and that no change should be made to the rules. The Public Staff already 
has authority under G.S. 62-15(h) to hire expert assistance and to have the affected 
electric public utility pay the costs. 

ISSUE 76. Description of utility incentives to include net lost revenues 

Progress, in its initial comments, proposed that the additional filing requirements 
relating to utility incentives, Rule R8-68(c)(3)(vi), should be modified as follows: 

Utility Incentives. — When seeking approval of new demand-side 
management and energy efficiency measures, the electric public utility 
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shall indicate whether it will seek to recover any utility incentives in 
addition to its costs and net lost revenues. If the electric public utility 
proposes recovery of utility incentives related to the proposed new 
demand-side management or energy efficiency measure, it is encouraged, 
but not required, to describe the incentives it desires to recover and 
describe how its measurement and verification reporting plan will 
demonstrate the results achieved by the proposed measure. 

Progress stated that the net lost revenues are not considered an incentive. 

The Attorney General, in his reply comments, recommended that 
Rule R8-68(c)(3)(vi) be modified as follows; 

Utility Incentives. - When seeking approval of new demand-side 
management and energy efficiency measures, the electric public utility 
shall indicate whether it will seek to recover any utility incentives in 
addition to its costs. If the electric public utility proposes recovery of utility 
incentives related to the proposed new demand-side management or 
energy efficiency measure, it is encouraged, but not required, to shall 
describe the incentives it desires to recover and describe how its 
measurement and verification reporting plan will demonstrate the results 
achieved by the proposed measure. 

The Public Staff, in its reply comments, noted that Progress also argued that "net 
lost revenues" should be added to Rule R8-68(c)(3)Cvi) because that section discusses 
what a utility may recover in addition to utility incentives, and net lost revenues are not a 
utility incentive. The Public Staff agrees that net lost revenues are not a utility incentive 
by definition. However, the Public Staff stated that it does not believe that recovery of 
net lost revenues is automatic. Nevertheless, the Public Staff observed that the purpose 
of this subsection is not to define what a utility may recover, but instead to require the 
utility to indicate whether it will subsequently seek recovery of utility incentives, 
Therefore, the Public Staff stated that it would agree that Rule R8-68(c)(3)(vi) could be 
modified to read in pertinent part: 

Utility Incentives. - When seeking approval of new demand-side 
management and energy efficiency measures, the electric public utility 
shall indicate whether it will seek to recover any utility incentives in 
addition to its costs and, if appropriate, net lost revenues. 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)(5), in which it concluded that 
net lost revenues are a type of utility incentive that may be recovered in an annual rider, 
if appropriate, the Commission rejects Progress's and the Public Staff's proposed 
modifications. The Commission agrees with the Attorney General's proposed 
recommendation to the effect that, if the electric public utility proposes recovery of utility 
incentives related to a proposed new DSM or EE measure, it shall describe the 
incentives it desires to recover. Furthermore, as discussed previously, the Commission 
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has also found that an additional sentence should be added to this rule requiring the 
utility to describe estimated net lost revenues by appropriate capacity, energy and 
measure unit metric and in the aggregate by year. Accordingly, the Commission finds 
that Rule R8-68(c)(3)(vi) should be modified such that it is worded, in its entirety, as 
follows: 

Utility Incentives. — When seeking approval of new demand-side 
management and energy efficiency measures, the electric public utility 
shall indicate whether it will seek to recover any utility incentives, 
including, if appropriate, net lost revenues, in addition to its costs. If the 
electric public utility proposes recovery of utility incentives related to the 
proposed new demand-side management or energy efficiency measure, it 
shall describe the utility incentives it desires to recover and describe how 
its measurement and verification reporting plan will demonstrate the 
results achieved by the proposed measure. If the electric public utility 
proposes recovery of net lost revenues, it shall describe estimated net lost 
revenues by appropriate capacity, energy and measure unit metric and in 
the aggregate by year. 

ISSUE 77. Filing of alternative DSM or EE programs 

Rule R8-68(d) describes the procedure for filing DSM and EE measures and 
programs for approval. 

The Public Staff proposed to revise R8-68(d) to allow for a broader scope of 
involvement by interested parties in the approval process for DSM and EE measures 
and programs. Under the Public Staff's proposal, if an electric public utility submits a 
DSM or EE program or measure for approval, any person may file an alternative DSM 
or EE program or measure or an evaluation of the electric public utility's proposed DSM 
or EE measure in addition to a protest pursuant to Commission Rule R1-6. In this 
respect, this proposed rule is similar to the IRP rule, Rule R8-60, which allows 
intervenors to file their own IRPs in response to the electric utilities' IRPs. 

ED, SACE and SELC replied that, all else being equal, broader involvement of 
interested parties in EE and DSM approval processes should strengthen the 
effectiveness of the measures and programs ultimately approved and implemented. 
Therefore, they supported the Public Staff's proposal. 

The purpose of a proceeding pursuant to Rule R8-68 is to determine whether to 
approve a specific DSM or EE measure or program proposed by the utility. Participation 
by other parties in this proceeding should be limited to whether or not the Commission 
should approve the proposed program. A party may offer comments or objections to the 
DSM or EE measure or program proposed by the utility for approval. In addition, a party 
may suggest the adoption of a different DSM or EE measure or program as a reason for 
the Commission to decide not to approve the utility's proposal. A proceeding pursuant to 
Rule R8-68 is not, however, the proper forum for a party to request that the Commission 
require the utility to implement a DSM or EE measure or program other than the one 
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proposed by the utility. A party may argue during consideration the utility's IRP plan that 
it should consider the adoption of additional DSM or EE measures or programs. In 
addition, a person may initiate a complaint proceeding to request the Commission to 
require a utility to adopt a specific DSM or EE measure or program. The Commission, 
therefore, concludes that Rule R8-68 should not be revised to include the language 
proposed by the Public Staff. 

ISSUE 78. Serving copies of filings 

Rule R8-68(d)(1) discusses the procedure for serving copies of filings. 

Progress contended that serving copies of all filings for DSM and EE program or 
measure approval on any party requesting service is burdensome and unnecessary 
because any interested party can easily monitor the Commission's web site for filings of 
interest. The Public Staff opposed removal of this requirement from Rule R8-68(d). This 
requirement is essentially taken from Rule R1-38. To reduce the amount of paper used 
by the utility to meet the service requirement, however, the Public Staff proposed that 
Rule R8-68(d) provide that the utility may serve parties electronically if possible. 

NC WARN, in its comments, noted that the requirement that any interested 
person can sign up to receive notice and copies of the utility companies' petitions for 
approval of energy efficiency programs, without the requirement of being an intervenor 
or even a participant in any Commission proceeding, will assist in promoting energy 
efficiency measures. 

The Commission concludes that it is appropriate to add the Public Staffs 
language to (d)(1), as follows: "If a party consents, the electric public utility or electric 
membership corporation may serve it with electronic copies of all filings." The 
Commission does not, however, believe that the requirement that filings for approval of 
DSM and EE programs be served on interested parties should be eliminated, since the 
retention of this requirement will facilitate public involvement in the program review 
process. 

ISSUE 79. Cost recovery for new measures 

Rule R8-68(f) discusses the costs that shall be considered for recovery through 
the annual rider described in Rule R8-69. 

Progress proposed that Rule R8-68(f) be revised as follows: 

Except for those costs found by the Commission to be unreasonably and 
imprudently incurred, the costs of new demand-side management or 
energy efficiency measures approved by application of this rule shall be 
recovered through the annua! rider described in G.S. 62-133.8 and 
Rule R8-69. 

Duke also requested the inclusion of this same revised language. 
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The Public Staff asserted that Progress's proposal requires the Commission to 
approve cost recovery when approving a DSM or EE program. Rule R8-69 provides 
adequate opportunity for approval of the recovery of costs. Rule R8-68(f) is only 
intended to allow the Commission to identify, if appropriate, any costs that obviously 
could not be considered for recovery under Rule R8-69 and G.S. 62-133.8. The Public 
Staff agreed, however, that the first sentence of this subsection can be clarified as 
follows: 

Except for those costs found by the Commission to be unreasonable or 
imprudently incurred, the costs of new demand-side management or 
energy efficiency measures approved by application of this rule shall be 
considered for recovery through the annual rider described in G.S. 133.8 
and Rule R8-69. 

The Commission finds good cause to revise Rule R8-68(f) to include the Public 
Staff's clarification concerning this issue. 

ISSUE 80. Administrative flexibility 

ED, SACE and SELC filed comments seeking to expand the flexibility of utilities 
to pursue cost-effective EE programs without the burden of following a Commission 
approval process. ED, SACE and SELC suggested that the following language be 
added to Rules R8-68 and R6-95: 

Administrative Flexibility - Each electric public utility shall describe the 
amount and type of flexibility that it proposes to have with respect to 
making incremental modifications to the technologies promoted, customer 
incentives used, and budget expended within its proposed energy 
efficiency programs, without explicit Commission authorization being 
required. 

Duke noted that proposed Rule R8-68 adds additional filing requirements to what 
was already an onerous approval process under Rule R1-38. To foster broad, effective 
energy EE and DSM programs, Duke argued that the approval process should be 
nimble and should allow utilities the flexibility to make adjustments to programs 
throughout the year as needed to optimize results for both customers and the Company. 
Such flexibility is crucial to the success of the undertaking, particularly in the case of 
innovative marketing approaches such as that proposed by Duke and in view of the 
need to make timely and responsive changes as the utility gains experience working 
with customers in the energy efficiency arena. 

According to Duke, Senate Bill 3 requires the Commission to implement rules 
that encourage investment in EE and DSM. By narrowly defining the options for 
program recovery, the Commission's proposed rules gut the intent of the statute. The 
approach for EE and DSM approval and recovery proposed by Duke provides flexibility 
for utilities to develop, and the Commission to consider, innovative and creative 
approaches to EE and DSM in order to achieve meaningful results. 
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While the Public Staff did not seek to impair the flexibility of the utilities to 
appropriately create and expand energy efficiency programs, it did not agree that 
Rule R8-68 needs to be amended as described above. Energy efficiency programs 
comprise a component of REPS compliance and are eligible for comprehensive cost 
recovery under Senate Bill 3. For those reasons, the Public Staff believes that the 
Commission ought to maintain the oversight that the proposed Commission rules 
currently provide. If a utility had a program for which it specifically sought the additional 
flexibility described above, it could request a deviation from the Commission's rules 
pursuant to Rule R1-30.8 The Public Staff maintained, however, that it is more prudent at 
this time, with so much untested, for the Commission to allow such flexibility in special 
cases only and not across the board. 

Proposed Rule R6-95 is simply intended to be a re-codification of existing 
RuleRl-38 tailored specifically to natural gas utilities. Senate Bill 3 did not modify 
existing law with respect to incentive programs for such utilities, and it is not within the 
scope of this rulemaking proceeding to modify the incentive program rules applicable to 
natural gas utilities. 

The Commission agrees with the Public Staff and concludes that additional rule 
changes to address this issue are unnecessary. 

RULE R8-69 

ISSUE 81. DSM/EE rider to include a true-up 

The DSM/EE rider is authorized by G.S. 62-133.8(d), which provides that the 
Commission shall "approve an annual rider to the electric public utility's rates to recover 
all reasonable and prudent costs incurred for adoption and implementation of new [DSM 
and EE] measures." The DSM/EE rider proposed in Rule R8-69(b) as set forth in the 
Commission's October 26, 2007 Order would operate on a historical basis with no true-
up. 

Duke, Progress and Dominion supported a DSM/EE rider with a true-up. The 
Public Staff, ED, SACE and SELC initially supported a historical rider with no true-up, 
but they changed positions in their reply comments to support a true-up rider. The 
Attorney General and Wal-Mart opposed a DSM/EE true-up. 

The arguments made by the parties are similar to the arguments concerning the 
REPS rider as summarized above. Those who opposed a true-up cited the language in 
G.S. 62-133.8(d) providing for recovery of "costs incurred" and argued that this phrase 
means historical costs. They also cited State ex rel. Utilities Comm'n v. Thornburg. 84 
N.C. App. 482, rev, denied. 320 N.C. 517 (1987), which they read as requiring specific 

Rule R1-30 provides that "the Commission may permit deviation from these rules insofar as it 
finds compliance therewith to be impossible or impracticable" in special cases. 
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statutory language before a true-up is permissible. There is no such specific language in 
G.S. 62-133.8. 

Those who supported a true-up argued that true-up opponents are reading too 
much into the word "incurred" and that the Commission has broad authority to establish 
provisional rates with true-ups, even without any specific enabling language. They 
argued that G.S. 62-133.8(d) gives the Commission wide latitude in fashioning cost 
recovery for DSM and EE, including incentives. Finally, they argued that prospective 
cost recovery with a true-up will encourage the utilities to comply with the new 
legislation more enthusiastically. 

As discussed above, the Commission has generally approved a provisional or 
formula rate with a true-up when authorized by statute or in situations involving 
significant cost items that are uncertain and subject to rapid fluctuation for reasons 
beyond the utility's control. There is broad support for a true-up among the parties in 
this docket. In addition, in the recent Duke general rate case, the Commission relied 
upon its general ratemaking authority and the "reward" language of G.S. 62-2(a)(3a) to 
approve an adjustable rider, the Existing DSM Program Rider, which will true-up on an 
annual basis the costs associated with Duke's existing DSM programs. Order Approving 
Stipulation and Deciding Non-Settled Issues, issued December 20, 2007, in Docket No. 
E-7, Sub 828 et al. The Commission concludes that it will adopt a DSM/EE rider with a 
true-up. The Commission believes that the costs associated with the programs eligible 
for collection through the proposed DSM/EE rider will be uncertain in amount and 
subject to unpredictable fluctuations and that they are, therefore, of the type that may be 
appropriately recovered using a provisional or formula rate with a true-up. In addition, a 
DSM/EE rider with a true-up can serve as a "reward," as authorized by G.S. 62-2(a)(3a). 
Thus, approval of a DSM/EE rider with a true-up is appropriate as a legally-permissible 
formula rate of the type allowed pursuant to the Commission's authority under the 
general ratemaking provisions of Chapter 62 of the General Statutes and as a "reward" 
under G.S. 62-2(a)(3a). 

Proposed Rule R8-69(b) as set out in the Commission's October 26, 2007 Order 
had no true-up; however, the Public Staff proposed a version of Rule R8-69(b) that 
included a DSM/EE rider with a true-up in its reply comments. The Commission has re
worded some provisions of this Public Staff proposal in the interest of greater 
consistency with other provisions of Rule R8-69 and with the language of the rules 
dealing with the REPS and fuel charge adjustment riders. The Commission will consider 
all evidence that will assist it in setting the DSM/EE rider, including evidence of 
prospective expenses and projections. The Commission notes that projections and true-
ups may need to operate differently when programs involve utility incentives, including 
net lost revenues, and the Rule therefore allows for whatever ratemaking treatment the 
Commission finds appropriate as to utility incentives. 

ISSUE 82. Reference to net lost revenues in definition of "Annual Rider" 

Progress, in its initial comments, proposed that the definition of "Annual Rider" in 
Rule R8-69(a)(2) should be modified as follows; 
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"Annua! Rider" means a charge or rate established by the Commission 
annually pursuant to G.S. 62-133.8(d) to allow the electric public utility to 
recover all reasonable and prudent costs incurred in adopting and 
implementing new demand-side management and energy efficiency 
measures after August 20, 2007, as well as, if appropriate, net lost 
revenues and, if appropriate, electric utility incentives. 

Progress asserted that the net lost revenues are a cost incurred by the utility and that 
the utility should be entitled to recover them. 

The Public Staff, in its reply comments, noted that Progress requested that net 
lost revenues be referred to as a utility cost in Rule R8-69. The Public Staff observed 
that while G.S. 62-133.8 does not define all "recoverable costs", it nevertheless does 
not expressly refer to "net lost revenues." The Public Staff did not dispute that a utility 
may recover "net lost revenues." However, the Public Staff believes that an electric 
utility must demonstrate the appropriateness of "net lost revenue" recovery through the 
procedure provided for in the proposed rules. Therefore, the Public Staff was opposed 
to the changes that Progress proposed to Rule R8-69 that seemed to require recovery 
of net lost revenues without requiring the proposed showing that the Public Staff 
believed the utility should have to make. The Public Staff suggested one minor edit to 
Rule R8-69(a)(2). The Public Staff proposed that the word Rider be changed to lower 
case - "Annual Rrider". 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)(5), wherein it concluded that net 
lost revenues are a type of utility incentive that may be recovered in an annual rider, if 
appropriate, the Commission rejects Progress's proposed modifications to 
Rule R8-69(a)(2). However, the Commission concludes that the proposed rule should 
be modified to clarify that utility incentives may include net lost revenues, so that the 
text after the date of August 20, 2007, should be changed to "as well as, if appropriate, 
utility incentives, including net lost revenues." Further, the Commission accepts the 
Public Staff's proposed change to replace the uppercase 'R' in the word Rider with a 
lowercase Y.' 

ISSUE 83. Recovery of costs to include net lost revenues 

Progress, in its initial comments, proposed that Rule R8-69(b)(1), concerning 
recovery of costs, should be modified, in part, as follows: 

The costs recovorablo in each year's annual rider shall allow an electric 
public utility to recover its demand side management and energy 
efficiency consist of the actual oxponsos costs incurrod. net lost revenues 
and any permitted incentive bv the electric public utility during an historical 
12-month period for adopting and implementing new demand-side 
management and energy efficiency measures approved pursuant to 
Rule R8-68, and found by the Commission to be reasonable and prudent. 
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With respect to its proposed changes in the first sentence, Progress commented that 
"costs" is a defined term in Rule R8-68 and this sentence appears to redefine it. 

Nucor, in its reply comments, stated that the Commission should reject 
Progress's proposal to modify proposed Rule R8-69(b)(1) to require the Commission to 
allow utilities to recover net lost revenues. Nucor opined that Progress has revised the 
rules to make approval of the recovery of net lost revenues mandatory rather than 
discretionary. 

The Public Staff, in its reply comments, stated that it was opposed to Progress's 
revisions to Rule R8-69(b)(1). The Public Staff pointed out that Progress requested that 
net lost revenues be referred to as a utility cost. The Public Staff observed that, while 
G.S. 62-133.8 does not define all "recoverable costs", it nevertheless does not 
expressly mention "net lost revenues." The Public Staff acknowledged that a utility may 
recover net lost revenues; on the other hand, the Public Staff maintained that an electric 
utility must demonstrate the appropriateness of the recovery of net lost revenues 
through the procedure provided for in the proposed rules. The Public Staff was opposed 
to the changes that Progress proposed to Rule R8-69 that tend to require recovery of 
net lost revenues without the proposed showing by the utility. 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)(5), in which it concluded that 
net lost revenues are a type of utility incentive that may be recovered in an annual rider, 
if appropriate, the Commission rejects Progress's proposed modifications relating to net 
lost revenues. 

ISSUE 84. Cost allocation under DSM/EE rider 

In its suggested revisions to proposed Rule R8-69(b)(1), Progress proposed, in 
pertinent part, the following modifications: 

Those expenses costs approved for recovery shall be recovered solely 
from retail customers and shall be allocated to the North Carolina retail 
jurisdiction consistent with retail system benefits provided by the new 
demand-side management and energy efficiency measures and shall be 
assigned to customer classes based upon the one-hour peak coincident 
peak methodology in accordance with G.S. 62-133.8(e) and (f). [Endnote 
omitted.] 

In the endnote omitted above, Progress stated that its proposed allocation 
"methodology most accurately assigns costs based upon cost causation, thus sending 
the correct price signals to the customer. The jurisdictional allocation contemplated by 
this section is understood to be retail only, for example - North Carolina retail, South 
Carolina retail, given that these programs are solely designed for retail customers." 

NCFB, in its initial comments, noted that the costs of DSM and EE measures 
should be assigned only to the class of customers that directly benefit from the 
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programs and, in particular, that agricultural customers should only be responsible for 
such costs that directly benefit them. 

In their reply comments, as noted elsewhere herein, ED, SACE and SELC have 
indicated that they believe that the Commission should determine appropriate cost 
allocation methods in connection with its consideration of utility filings for rate riders and 
that the adoption of a substantive rule governing the allocation methodology would be 
premature. Furthermore, ED, SACE and SELC commented that they were of the 
opinion that the coincident peak method may not be appropriate for the recovery of the 
costs of EE measures and programs which save energy and/or which may contribute to 
the deferral of the need to construct baseload generation capacity. 

In its reply comments, Nucor noted that it supported using a single coincident 
peak methodology to allocate DSM and energy efficiency costs. However, Nucor 
proposed that Progress's language be modified to state that DSM and energy efficiency 
costs under the rider will be allocated based on firm peak demand. Additionally, Nucor 
argued that DSM and energy efficiency costs should not be allocated to interruptible 
load. 

In its reply comments, the Public Staff stated as follows: 

The Public Staff further opposes [Progress's] proposed revisions 
regarding cost allocation. The Public Staff believes that DSM and EE 
measures have a value beyond the one-hour peak, and that the 
Commission should decide cost allocation as it initially proposed. While 
[Senate Bill 3] gives the Commission the authority to allocate the costs, it 
did not prescribe this particular method. 

The Commission initially proposed the following language with respect to cost 
allocation: 

Those expenses approved for recovery shall be allocated to the North 
Carolina retail jurisdiction consistent with the system benefits provided by 
the new demand-side management and energy efficiency measures and 
shall be assigned to customer classes in accordance with 
G.S. 62-133.8(e) and (f). 

As explained elsewhere herein, issues involving cost allocation are complex. 
Additionally, the manner in which such issues are ultimately resolved has important 
consequences. The appropriate resolution of cost allocation issues almost always 
requires evidentiary proceedings. The present issue is no exception to that general rule. 
Indeed, the Commission is of the opinion that the record in this rulemaking proceeding 
is plainly inadequate to allow the Commission to make an informed decision. 

Therefore, based upon the foregoing logic and the entire record of this 
proceeding, the Commission finds and concludes that it should not include a 
requirement in the provisions of this Rule that would mandate the use of a particular 
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cost allocation methodology and/or require that the costs at issue here be recovered 
solely from retail customers. 

ISSUE 85. Implementation date for DSM and EE measures to be eligible for cost 
recovery under the DSM/EE rider 

Section 16 of Senate Bill 3 states: "The provisions of Section 4 apply only to 
costs that are incurred on and after the date that this act becomes law." Section 4(a) of 
Senate Bill 3 adds a new Section 62-133.8, entitled "cost recovery for demand-side 
management and energy efficiency measures," which allows utilities to petition the 
Commission to recover costs incurred "for adoption and implementation of new 
demand-side management and new energy efficiency measures." G.S. 62-133.8(a) 
states, among other things, that: 

As used in this section, "new," used in connection with demand-side 
management or energy efficiency measure, means a demand-side 
management or energy efficiency measure that is adopted and 
implemented on or after 1 January 2007, including subsequent changes 
and modifications. 

Progress proposed to clarify proposed R8-69(b)(3) by stating that any costs 
related to DSM or EE measures "implemented prior to January 1, 2007, are ineligible for 
recovery through the annual rider." Under its proposal, costs incurred after that date 
would be eligible for recovery. 

The Public Staff opposed Progress's proposed amendment, pointing out that only 
costs incurred after August 20, 2007, the date Senate Bill 3 became law, are eligible. In 
addition, the Public Staff argued that the cost recovery provisions apply only to "new" 
DSM and EE measures, "which means that the programs were 'adopted and 
implemented on or after 1 January 2007.'" It stated that "a program or measure that is 
not truly 'new' is not eligible for cost recovery." 

The Public Staff stated that DSM and EE costs incurred after the legislation's 
effective date (August 20, 2007) are eligible for recovery by means of the rider if they 
are associated with a new measure or program, Le ,̂ one adopted and implemented 
after January 1, 2007. 

The Commission agrees with the Public Staff and concludes that Rule R8-69 
should not be revised to include Progress's proposed language. 

ISSUE 86. Adjust the DSM/EE rider regarding deferral of costs 

As proposed, R8-69(b)(4) would allow an electric public utility to: 

implement deferral accounting for costs considered for recovery through 
the annual rider. At the time the Commission approves a new demand-
side management or energy efficiency measure under Rule R8-68, the 
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electric public utility may begin deferring the costs of adopting and 
implementing the measure. The balance in the deferral account, net of 
deferred income taxes, may accrue a return at the net-of-tax rate of return 
approved in the electric public utility's most recent general rate 
proceeding. This return is not subject to compounding. However, deferral 
accounting of costs shall not affect the Commission's authority under this 
rule to determine whether the deferred costs may be recovered. 

Progress and Duke urged the Commission to adopt a rule that would allow for 
the deferral of costs that the electric utility believes to be reasonable and prudent prior 
to Commission approval of the measure or program. The utilities stated that the 
proposed rule restricts deferral of DSM and EE program costs until the programs are 
approved by the Commission. They argued that reasonable and prudent costs incurred 
prior to Commission approval should be eligible for deferral in order to encourage DSM 
and EE investments. They suggested the inclusion of a provision that would allow 
electric public utilities to defer costs incurred prior to Commission approval of a measure 
or program, such as program development costs, and costs incurred related to general 
DSM and EE activities such as studies, assessments, general promotion, and 
administration. 

The Public Staff asserted that the utilities' proposed language was vague and 
overly broad and did not agree to it. Nevertheless, the Public Staff was persuaded that a 
"ramp-up" period prior to seeking Commission approval of a new DSM or EE program 
may be necessary to promote the utilities' adoption and implementation of such 
programs. For this reason, the Public Staff proposed that an electric public utility be 
allowed to begin deferring costs associated with adopting and implementing new DSM 
or EE measures six months prior to the filing of its application for approval. The Public 
Staff's proposal would specifically exclude administrative costs, general costs, or other 
costs not directly related to the new DSM or EE measure. According to the Public Staff's 
reply comments, Progress opposes the six-month period for the deferral of Yamp up" 
costs, preferring instead an indeterminate time period for deferral. 

In its initial comments, the Public Staff proposed to clarify proposed R8-69(b)(4) 
regarding recovery of income taxes, as follows: 

The balance in the deferral account, net of deferred income taxes, may 
accrue a return at the net-of-tax rate of return approved in the electric 
public utility's most recent general rate proceeding. The return so 
calculated will be adjusted in any rider calculation to reflect necessary 
recoveries of income taxes. This return is not subject to compounding. 

The Commission concludes that the Public Staff's proposal to allow electric 
public utilities to use deferral accounting for certain expenses incurred six months prior 
to filing a related program application is reasonable. The Commission agrees with the 
Public Staff, Progress and Duke that utilities will need to expend resources in order to 
develop effective DSM and EE programs before they seek Commission approval of 
those programs, in order to encourage utilities to develop effective DSM and EE 
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programs, the Commission will allow them to defer certain costs (as described by the 
Public Staff) incurred six months prior to seeking program approval. However, the 
Commission believes it is possible that a robust efficiency program will require 
development costs over a period of time longer than six months. Therefore, while the 
Commission generally believes that six months prior to a request for program approval 
is an appropriate program development cost deferral period, the Commission will 
consider longer deferral periods in extraordinary cases. The Commission concludes that 
such flexibility is necessary in order to facilitate the development of robust and effective 
energy efficiency initiatives. 

To encourage electric public utilities to pursue energy efficiency resources, the 
Commission concludes that it is appropriate to allow them to earn a return on the 
deferral balance, as originally proposed by the Commission. Similarly, the Commission 
concludes that it is appropriate to clarify that a return accrued at a net-of-tax rate on a 
deferral account will be adjusted in the rider calculation to reflect the necessary 
recovery of income taxes, as proposed by the Public Staff in its initial comments. 

ISSUE 87. Net lost revenues provisions in Rule R8-69(c) 

Progress, in its initial comments, stated that net lost revenues are costs that the 
utility should be entitled to recover.Therefore, Progress urged that proposed 
Rules R8-69(c)(1) and (2), which provide as follows, be stricken: 

(c) Net Lost Revenues. 
(1) In the annual rider proceeding, an electric public utility may 

apply for recovery of net lost revenues related to new demand-side 
management or energy efficiency measures previously approved under 
Rule R8-68. The burden of proof as to the amount of net lost revenues 
and the reasonableness and prudence of their inclusion in the rider shall 
be on the electric public utility. 

(2) An electric public utility shall not be permitted to implement 
deferral accounting or accrual of a return on net lost revenues unless the 
Commission approves an annual rider that provides for recovery of an 
integrated amount of recoverable costs and net lost revenues. In that 
instance, the Commission shall determine the extent to which deferral 
accounting and the accrual of a return will be allowed. 

Nucor, in its reply comments, asserted that the Commission should retain 
proposed Rules R8-69(c)(1) and (2), which address the recovery of net lost revenues by 
electric power suppliers. Nucor observed that, under the Commission's proposed 
Rule R8-69(c)(1), a public utility may_apply for recovery of net lost revenues related to 
new DSM or EE measures in an annual rider proceeding, and the utility bears the 
burden of proof as to the amount of net lost revenues and the reasonableness and 
prudence of inclusion of such amounts in the rider. In regard to the Commission's 
proposed Rule R8-69(c)(2)1 Nucor stated that that subsection further provides that an 
electric public utility shall not be permitted to earn a return on net lost revenues unless 
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the Commission approves an annual rider that provides for recovery of an integrated 
amount of recoverable costs and net lost revenues. Nucor opined that recovery of a 
return on net lost revenues would be mandatory under Progress's proposed changes, 
rather than discretionary, as is the case under proposed Rule R8-69(c). Nucor 
requested that the Commission reject Progress's proposed changes. 

Nucor further asserted that the Commission should consider how net lost 
revenues ought to be treated on a case-by-case basis to ensure that both utilities and 
their customers are treated fairly. Nucor observed that, unlike Progress's proposed 
revisions, the Commission's proposed Rule R8-69(c)T as currently drafted, provides for 
a balanced approach to the recovery of net lost revenues by allowing utilities to request 
cost recovery for such amounts, including a return on net lost revenues, but leaving it up 
to the Commission to decide whether to allow recovery of net lost revenues through the 
utility's DSM and EE rider and how such recovery should occur. 

As discussed previously, the Attorney General, in his reply comments, 
recommended that the proposed rules allow for the recovery of net lost revenues as an 
incentive, but not as a cost. The Attorney General suggested that certain rules should 
be clarified to characterize net lost revenues as a type of incentive that may be 
recovered pursuant to G.S. 62-133.8(d)(2), assuming that recovery is found to be 
appropriate. The Attorney General stated that the utility should have the burden of proof 
as to the amount of net lost revenue recovery and the extent to which including net lost 
revenues in the rider is reasonable, prudent, and in the public interest. Therefore, the 
Attorney General suggested that proposed Rule R8-69(c)(1) be modified as follows: 

In the annual rider proceeding, an electric public utility may apply for 
recovery of net lost revenues related to new demand-side management or 
energy efficiency measures previously approved under Rule R8-68 to the 
extent net lost revenues were identified as an incentive in its application 
for approval of the measure. The burden of proof as to the 
appropriateness of allowing recovery of net lost revenues, the amount of 
net lost revenues,, and the reasonableness and prudence of their inclusion 
in the rider shall be on the electric public utility. 

As previously indicated, the Public Staff, in its reply comments, noted that 
Progress requested that net lost revenues be referred to as a utility cost in Rule R8-69. 
The Public Staff observed that, while G.S. 62-133.8 does not define all "recoverable 
costs", it nevertheless does not expressly include "net lost revenues." The Public Staff 
does not dispute that a utility may recover net lost revenues through the rider 
mechanism, but it does believe that an electric utility must demonstrate the 
appropriateness of their recovery through the procedure provided for in the proposed 
rules. Therefore, the Public Staff was opposed to Progress's proposed elimination of 
RulesR8-69(c)(1)and(2). 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)(5), wherein it concluded that net 
lost revenues are a type of utility incentive that may be recovered in an annual rider, if 
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appropriate, the Commission concludes that proposed Rules R8-69(c)(1) and (2) should 
be deleted and that the first sentence of proposed Rule R8-69(d)(1), concerning utility 
incentives, should be modified to include the following underlined text: 

With respect to a new demand-side management or energy efficiency 
measure previously approved under Rule R8-68, the electric public utility 
may, in its annual filing, apply for recovery of any utility incentive^ 
including, if appropriate, net lost revenues, identified in its application for 
approval of the measure. 

ISSUE 88. Recovery of net lost revenues on an aggregate basis 

ED, SACE and SELC, in their initial comments, noted that proposed R8-69(c) 
addresses the net lost revenues issue only by providing a framework for a specific net 
lost revenues adjustment mechanism that could be incorporated into the rate rider. ED, 
SACE and SELC stated that, if the Commission decides to issue the rule incorporating 
this approach, then they would offer the following specific comments. ED, SACE and 
SELC observed that proposed Rule R8-69(c) and the related parts of Rule R8-69(g) 
describe what they believe to be necessary requirements for documentation concerning 
net lost revenues, should a utility seek to identify and recover them. 

ED, SACE and SELC stated that, as identified in subsection (b)(5) of Rule R8-68, 
net lost revenues calculations must take account of any revenue increases flowing from 
utility activities that increase electricity consumption (and thus revenues). According to 
ED, SACE and SELC, this is an appropriate offset. ED, SACE and SELC maintained 
that there is another offset which, although already implicit in the concept of net lost 
revenues, might be made explicit. ED, SACE and SELC contended that a new EE or 
DSM program may, in whole or in part, decrease consumption during time periods when 
the utility's operating costs are higher than its revenue based on current retail rates. ED, 
SACE and SELC believe that to the extent this occurs, it increases net revenues. ED, 
SACE and SELC asserted that Rule R8-69, as currently drafted, does not preclude a 
utility from seeking net lost revenues recovery for some measures, while excluding 
other measures that provide net gained revenues from the proposed rate adjustment 
mechanism. In order to preclude such proposals, ED, SACE and SELC suggested that 
the following provision be added to R8-69(c); 

(3) If an electric utility applies for net lost revenue recovery for EE or DSM 
programs, it must apply for such recovery on an aggregate basis including 
all EE and DSM programs. 

No other party commented on this issue. 

As provided for in proposed Rule R8-69(d)(2), when requesting inclusion of a 
utility incentive in the annual rider, the electric public utility bears the burden of proving 
that its calculations of those incentives and justifying their inclusion in the annual rider. 
Consequently, the Commission concludes that it is unnecessary to include the 
additional subsection (3) proposed by ED, SACE and SELC. 
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ISSUE 89. Measurement and verification of net lost revenues 

ED, SACE and SELC, in their initial comments, stated that there is also an 
argument for fully independent measurement and verification (M&V) for any net lost 
revenue mechanism. ED, SACE and SELC observed that it is difficult to identify the net 
effect of EE on utility sales because judgment is needed to estimate what energy 
efficiency gains might have been made in the absence of the utility's efforts and to 
subtract such "naturally occurring" efficiency from the results attributed to the utility's 
efforts. ED, SACE and SELC suggested that the same independent M&V that was 
suggested for instances where the utility seeks incentives for itself may also be 
appropriate when net lost revenues are sought. ED, SACE and SELC suggested that 
this path would tend to make net lost revenue recovery proceedings less contentious 
than they might possibly become. ED, SACE and SELC suggested that the following 
provision be added to R8-69(c): 

(4) If the electric public utility proposes recovery of net lost revenues, its 
measurement and verification plan must include provision for the Public 
Staff to procure independent third party measurement and verification 
services to demonstrate the net revenue impacts, at the expense of the 
electric public utility, in lieu of or in addition to measurement and 
verification the utility proposes to conduct itself. 

The Attorney General, in his reply comments, stated that it is appropriate to 
involve an independent third party to review measurements of the savings achieved by 
efficiency programs, particularly where incentives are sought, given the potential cost to 
customers of such programs and the utility's interest in the amount of savings 
determined to have been achieved. However, the Attorney General did not comment on 
ED, SACE and SELC's proposed addition. 

The Public Staff, in its reply comments, observed that ED, SACE and SELC have 
suggested that an independent expert would be helpful for purposes of measuring and 
verifying the utilities' claimed net lost revenues. For the reasons discussed elsewhere 
regarding the use of independent third-party services in Rule R8-68(c)(3)(vi), the Public 
Staff agreed that such assistance should be retained, if necessary. However, the Public 
Staff stated that it did not believe that the rules should expressly provide for the 
retention of such assistance. Instead, the Public Staff recommended that the retention 
and scope of an expert's assistance should be determined on a case-by-case basis. 

Consistent with the Commission's prior discussion and conclusions concerning 
the similar proposal advanced by ED, SACE and SELC concerning Rule R8-68(c)(3)(vi), 
the Commission concludes that it is unnecessary to include the additional subsection (4) 
proposed by ED, SACE and SELC. The Commission believes it is best to address this 
matter on a case-by-case basis. Furthermore, the Public Staff already has authority 
under G.S. 62-15(h) to hire expert assistance and have the affected utility pay the costs. 
The Commission, therefore, rejects ED, SACE and SELC's proposed addition. 
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ISSUE 90. Deferral accounting for incentives 

As proposed, Rule R8-69(d)(4) states: 

An electric public utility shall not be permitted to implement deferral 
accounting or the accrual of a return for incentives unless the Commission 
approves an annual rider that provides for recovery of an integrated 
amount of costs and incentives. In that instance, the Commission shall 
determine the extent to which deferral accounting and the accrual of a 
return will be allowed. 

Progress proposed to eliminate the entire provision, but provided no explanation 
for its position. 

The Commission finds good cause to retain proposed Rule R8-69(d)(4) to 
prevent deferral accounting or the accrual of a return for incentives unless specifically 
approved by the Commission. 

ISSUE 91. Margin decoupling to encourage utility EE programs 

ED, SACE and SELC recognized that EE programs can depress utility revenues 
and earnings. They stated that, under the net revenue cap approach, a utility's rates are 
adjusted periodically to account for changing conditions over time. In this way, a utility's 
net revenues are "decoupled" from its sales levels, so there will be no lost (or gained) 
revenues from EE or DSM. They suggested that revenue decoupling mechanisms are 
relatively simple and straightforward. 

ED, SACE and SELC recognized that the Commission has already said that it 
will address decoupling in another proceeding. However, they suggested that the 
proposed rules acknowledge the utilities' option to put decoupling proposals before the 
Commission through the inclusion of a paragraph such as the following in 
RuleR8-69(c): 

(5) As an alternative to proposing to calculate net lost revenues as 
described in R8-69(c)(1} - R8-69(c)(4), an electric utility that is proposing 
new EE or DSM for approval may also petition the Commission to 
convene a proceeding to consider a proposal for general rate decoupling. 

Piedmont agreed with ED, SACE and SELC that decoupling is a beneficial and 
neutral mechanism that has the effect of removing a disincentive to utility participation in 
programs designed to reduce usage of the utility's product. Piedmont did not agree with 
ED, SACE and SELC that a decoupling mechanism obviates the need for cost recovery 
of utility sponsored efficiency programs. Since those costs accrue to the sole benefit of 
customers and are, at least with respect to new or expanded programs, incremental in 
nature to the costs built into utility rates which are protected by a decoupling 
mechanism, an additional cost recovery mechanism is necessary. 
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The Public Staff stated that the Commission will issue a separate order 
concerning section 4(c) of Senate Bill 3, which encompasses decoupling. Therefore, the 
Public Staff opposed the addition of any decoupling provision to the rules at this time as 
premature. 

The Commission agrees with the Public Staff and concludes that Rule R8-69 
should not be revised to include the language proposed by ED, SACE and SELC. 

ISSUE 92. Conformity of DSM/EE riders with Rule R8-55 and fuel charge 
adjustment proceeding 

As with Rule R8-55 and the fuel charge adjustment, the utilities proposed 
changes to the DSM/EE rider provisions of Rule R8-69 with regard to (1) interest on 
under-collections, (2) procedural dates for the utilities and other parties, and (3) the 
period during which the EMF rider may be updated. 

The Commission finds good cause to continue, to the extent practicable, to 
employ the same procedures with regard to the DSM/EE rider as with the fuel charge 
adjustment rider. Therefore, for the same reasons stated with regard to the fuel charge 
adjustment rider, the Commission finds good cause to (1) deny the utilities' proposal to 
recover interest on under-collections, (2) require utility and intervenor filings on the 
same schedule as required under Rule R8-55, and (3) allow the utilities to incorporate 
experienced over- or under-recoveries "up to thirty (30) days prior to the date of the 
hearing." 

ISSUE 93. Subsection heading for Rule R8-69(d) 

As discussed previously regarding Rule R8-68, the Attorney General, in his reply 
comments, recommended that the proposed rules should allow for the recovery of net 
lost revenues as an incentive, but not as a cost. The Attorney General suggested that 
certain rules should be clarified to characterize net lost revenues as a type of incentive 
that may be recovered pursuant to G.S. 62-133.8(d)(2), assuming that recovery is found 
to be appropriate. The Attorney General stated that the utilities should have the burden 
of proof with respect to the amount of net lost revenues associated with a particular 
program and with respect to the issue of whether including net lost revenues in the rider 
was reasonable, prudent and in the public interest. Therefore, the Attorney General 
suggested that the heading in Rule R8-69(d) be modified to read: "Other Utility 
Incentives." 

The Public Staff, in its reply comments, proposed that the heading be modified to 
read: "Electric Utility Incentives." 

Consistent with the Commission's prior discussion and conclusions regarding 
proposed Rule R8-69(c), which the Commission has eliminated, and the Commission's 
inclusion of additional language in Rule R8-69(d)(1) recognizing that the electric public 
utility may, in its annual filing, apply for recovery of utility incentives, including net lost 
revenues, the Commission rejects both the Attorney General's and the Public Staff's 
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proposals to change the heading description of Rule R8-69(d) to "Other Utility 
Incentives" or to "Electric Utility Incentives", respectively. Thus, the Commission finds 
that the heading for Rule R8-69(d) should simply be "Utility Incentives." 

ISSUE 94. Prospective recovery of incentives in the DSM/EE rider 

Proposed R8-69(d)(2) provides: 

When requesting inclusion of a utility incentive in the annual rider, the 
electric public utility bears the burden of proving its calculations of those 
incentives and the justification for including them in the annual rider, either 
through its measurement and verification reporting plan or through other 
relevant evidence. 

In originally proposing this provision, the Public Staff stated: 

Finally, the Public Staff's proposal incorporates a process by which the 
utilities may recover the incentives provided for in G.S. 62-133.8(d)(2)a.-
c, but the Public Staff believes that the Commission may reward an 
electric utility only after it has made a clear showing that the new demand-
side management or energy efficiency measure has actually achieved a 
quantifiable result. 

Duke commented that, although the language on its face does not appear to 
prohibit the payment of incentives based upon projections of kilowatt and kilowatt-hour 
savings with a true-up based upon the results of a measurement and verification plan, 
the Public Staff suggested that this language would prohibit such a mechanism. Duke 
asserted that, if the Public Staff's interpretation of this language is adopted, the Rule 
would discourage utilities from developing EE and DSM models premised upon results-
based incentives. The traditional methods of cost recovery promoted by the proposed 
rules simply do not suffice to encourage major advancements in energy efficiency and 
will continue to produce the same ineffective results obtained using such methods in the 
past - especially if they require utilities to wait for prolonged periods to receive the 
incentives promised by Senate Bill 3. 

Duke argued that, under its proposed Save-a-Watt model, it is not seeking 
recovery for program costs or lost revenues, but rather is proposing to price EE and 
DSM at 90% of the cost of the generation avoided by efficiency savings. Duke is 
proposing to only get paid for the results produced, rather than the dollars spent. Under 
the Public Staff's interpretation, while Duke would spend money to implement programs, 
it would not receive any compensation for its EE investments until results are measured 
and verified, which may not occur until 12-36 months after the investments are made. 
Duke supported measuring and verifying results and has proposed third-party 
verification of results so that the annual rider can be trued up. The utility must have 
timely compensation to make the necessary investments. By delaying compensation, 
the Commission would create a disincentive for EE investments and preclude certain 
types of recovery models from being proposed. 
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As stated previously, the rules implementing Section 4 of Senate Bill 3 are not 
intended to limit recovery for DSM and EE costs for which cost recovery is permitted 
under the statute. The statute gives the Commission a great deal of latitude in the range 
of incentives it can approve and in determining the timing of any recovery. However, the 
Commission does not believe that the language proposed in subsection (d)(2) would 
preclude Duke from arguing in favor of the prospective recovery of incentives described 
in G.S. 62-133.8(d)(2) or a party with a contrary view from arguing a different position. 

In proposing revisions to Rule R8-69 to incorporate a DSM/EE rider with a true-
up, the Public Staff proposed to only allow an electric public utility to apply for recovery 
of net lost revenues or utility incentives "through the DSM/EE EMF" rider. To clarify that 
Rule R8-69 is not intended to preclude prospective recovery of utility incentives, 
including net lost revenues, the Commission concludes that Rule R8-69 should not be 
revised to include the language proposed by the Public Staff. Lastly, the Commission 
concludes that proposed Rule R8-69(d)(1) should be revised to include language 
indicating that the Commission shall determine the appropriate ratemaking treatment for 
recovery of utility incentives, including net lost revenues. The burden will be on the utility 
to propose a workable and legally permissible true-up methodology in its DSM/EE rider 
request. 

ISSUE 95, Presumption against incentives for DSM/EE measures that pass 
ratepayer impact measure (RIM) test 

Proposed Rule R8-69(d)(3) is worded as follows: 

A demand-side management or energy efficiency measure that passes 
the Ratepayer Impact Measure cost-effectiveness test is presumed not to 
require the inclusion of incentives associated with that measure in the 
annua! rider. 

Dominion, in its initial comments, urged the Commission to delete proposed 
Rule R8-69(d)(3). Dominion asserted that this provision appears inconsistent with 
Senate Bill 3 and could have unintended consequences because certain incentives may 
no longer be available for what may be an effective program. 

Likewise, Progress, in its initial comments, requested that proposed 
Rule R8-69(d)(3) be deleted. Progress asserted that such proposed rule is inconsistent 
with the intent of Senate Bill 3; creates a disincentive for utilities to propose cost-
effective DSM and EE programs; and creates a perverse incentive for utilities to earn 
incentives for DSM and EE programs that raise rates for consumers, but denies utility 
incentives for programs that cause rates to be lower than they would otherwise be. 

Similarly, Duke urged the Commission to delete proposed Rule R8-69(d)(3). In its 
initial comments, Duke remarked that neither the Public Staff nor the Commission 
provided any explanation for the creation of an irrebuttable presumption that programs 
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that pass the RIM test cannot qualify for incentives.9 Duke also observed that the 
proposed rule does not define what constitutes passing the RIM test. Duke opined that, 
although a positive RIM test result may indicate that a program will result in cost 
savings, it does not show the period over which such savings will be experienced. Duke 
stated that, invariably, such cost savings occur over time while the Company incurs 
costs upfront in connection with the implementation of the program. Duke explained that 
customers enjoy the benefits, through future rates, of the cost avoidance resulting from 
a program that passes the RIM test. On the other hand, according to Duke, the 
shareholders are harmed financially if the program reduces future earnings below the 
level of earnings that would otherwise result from building new generation. Therefore, 
Duke maintained that, under such circumstances, incentives are necessary to 
encourage the utility to invest in such a program. Accordingly, Duke asserted that 
proposed Rule R8-69(d)(3) provides a disincentive to the implementation of programs 
that provide rate benefits for all customers. Thus, Duke argued that there is no rational 
basis for providing incentives for programs that increase costs to customers while 
penalizing the utility for developing and implementing programs that reduce costs for all 
customers. 

Further, Duke argued that this proposed rule appears to be in conflict with the 
provisions of Senate Bill 3. In particular, Duke noted that G.S. 62-133.8(c) requires the 
electric utility to "submit cost-effective demand-side management and energy efficiency 
options that require incentives to the Commission for approval." Duke maintained that 
this statutory language contemplates a case-by-case consideration of the need for 
incentives, whereas proposed Rule R8-69(d)(3) forecloses such consideration if the 
program passes the RIM test, in addition, Duke argued that, because there is no 
rational connection between passing the RIM test and the need for or appropriateness 
of incentives, creating an irrebuttable presumption by rule, especially without an 
evidentiary record, raises serious due process concerns under both the federal and 
North Carolina constitutions. 

Moreover, Duke commented that it has proposed an innovative regulatory 
approach to EE and DSM in Docket No. E-7, Sub 831 (Save-a-Watt Docket) that is 
premised not on the recovery of costs and lost revenues, but on the payment of a utility 
incentive in the form of a percentage of the avoided cost of new generation. Duke noted 
that the Commission has yet to address the merits of its proposal. Duke asserted that, if 
the Commission implements recovery rules that prohibit the recovery of incentives for 
certain EE and DSM programs, the Commission will have prejudged the merits of 
Duke's proposal without the benefit of an evidentiary hearing and will have effectively 

9 
Duke supported the Commission's prior conclusions that no single cost evaluation test is 

determinative in evaluating whether an EE or DSM program is cost-effective. Duke represented that it 
supports the industry best practice, which involves the use of a combination of cost-effectiveness tests, 
including the Utility Cost Test (UCT), the Total Resource Cost Test (TRC), and the RIM Test for screening 
EE measures. In addition, Duke stated that the Participant Test is used to ensure that a particular a 
program makes economic sense for the individual consumer. Duke believes that the results from all of 
these tests should be reviewed and considered in deciding whether a program should be implemented. 
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foreclosed the opportunity for a fair consideration of this approach. If that is the 
Commission's intent in this docket, Duke requests the opportunity to be heard through 
an oral argument and to present testimony in support of its proposal. Duke opined that 
such action would contradict both the spirit and letter of Senate Bill 3. 

In their initial comments, ED, SACE and SELC observed that, in the proposed 
subsections of Rule R8-69(d), Utility Incentives, the Commission leaves open the issue 
of an appropriate incentive structure; the utilities are provided the opportunity to submit 
incentive proposals of their own design in conjunction with filings for new EE or DSM 
measures. ED, SACE and SELC also remarked that proposed Rule R8-69(d)(3), which 
states that measures that pass the RIM test are presumed not to require utility 
incentives, is a needed and important provision. 

The Public Staff, in its initial comments, suggested that Rule R8-69(d)(3), stating 
that a DSM or EE measure that passes the RIM test is presumed not to require 
incentives associated with that measure or program, should be removed. However, the 
Public Staff explained that, while it believes that such a presumption would generally be 
true, it nevertheless believes that the Commission should determine utility incentives on 
a case-by-case basis rather than adopt a substantive rule of universal applicability. 
Consequently, the Public Staff recommended that proposed Rule R8-69(d)(3) should be 
eliminated. 

In their reply comments, ED, SACE and SELC acknowledged that the Public 
Staff proposed in its initial comments that Rule R8-69(d)(3), which provides that DSM or 
EE measures that pass the RIM test are presumed not to require incentives, should be 
eliminated. ED, SACE and SELC pointed out that the Public Staff, like ED, SACE and 
SELC, believes it is generally true that incentives are not appropriate for such 
measures, but the Public Staff has suggested that the matter be addressed in the 
context of Commission consideration of specific utility filings and not in the rules. 

ED, SACE and SELC remarked that many DSM measures and programs will 
pass the RIM test, while many EE measures will not. They explained that EE measures 
require distinctive and innovative marketing activities by utilities and that such measures 
have the potential to erode utility profits in a way that DSM measures do not. Further, 
ED, SACE and SELC stated that consideration of incentives for EE measures is 
appropriate; however, DSM measures are already being offered by utilities and 
incentives are generally not appropriate for such programs. ED, SACE and SELC 
observed that, since EE measures will often fail the RIM test while DSM measures will 
generally pass, the RIM test language that the Public Staff would now drop 
appropriately recognizes the significant differences between EE and DSM in terms of 
their impacts on and their challenges to utilities. ED, SACE and SELC suggested that 
the RIM test language in the rules as currently proposed be retained, noting that it 
establishes a reasonable presumption but not an irrebuttable one, 

The Public Staff offered no additional comments on this issue in its reply 
comments. The Public Staff did include an Appendix A, attached thereto, which 
incorporated all the changes proposed by other parties that the Public Staff supported, 
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and it removed certain changes originally proposed by the Public Staff to which other 
parties persuasively objected. In Appendix A, the Public Staff maintained its position 
that proposed Rule R8-69(d)(3) should be removed. 

In the jointly filed reply comments of Duke, Dominion and Progress, the utilities 
stated that they agreed with the Public Staff's recommendation to remove the provision 
in proposed Rule R8-69(d)(3) that would preclude incentives for EE and DSM programs 
that pass the RIM test. 

The Commission believes that if Rule R8-69(d)(3) is adopted, as proposed, it 
could discourage the implementation of some beneficial EE and DSM programs and 
that such a result would be contrary to the intent behind Senate Bill 3. Pursuant to 
G.S. 62-133.8(b), the utilities are required to use DSM and EE measures and supply-
side resources to establish the least-cost mix of demand reduction and generation 
measures. According to G.S. 62-133.8(d), the utilities are allowed incentives for 
implementing such measures. Consequently, the Commission agrees with Duke that 
passing the RIM test should not necessarily preclude a utility from obtaining incentives. 
Accordingly, the Commission concludes that it would be inappropriate to adopt 
Rule R8-69(d)(3), which would effectively foreclose the consideration of utility incentives 
for programs that pass the RIM test. Therefore, proposed Rule R8-69(d)(3) should not 
be adopted. 

In addition, as stated previously, Duke has asserted that if the Commission 
implements recovery rules that prohibit the recovery of incentives for certain EE and 
DSM programs, the Commission will have prejudged the merits of Duke's Save-a-Watt 
proposal without the benefit of an evidentiary hearing and will have effectively 
foreclosed the opportunity for a fair consideration of its proposed approach. By Order 
issued August 31, 2007, in Docket Nos. E-7, Subs 828, 829 and 831, and Docket No. 
E-100, Sub 112, the Commission stated that it 

will hear and decide the merits of Duke's Save-a-Watt application after 
completion of the Senate Bill 3 rulemaking which is presently underway in 
Docket No. E-100, Sub 113 .... The Chairman will, by further Order, 
schedule the Save-a-Watt Plan for hearing at an appropriate time in 2008. 

The Commission has not and would not prejudge Duke's Save-a-Watt proposal in this 
proceeding to adopt rules implementing Senate Bill 3. 

ISSUE 96. Threshold required for commercial customer opt-out 

G.S. 62-133.8(f) allows industrial customers and "commercial customers with 
significant annual usage at a threshold level to be established by the Commission" to 
opt out of electric power supplier's new DSM and EE measures. Proposed 
Rule R8-69(a)(4) defines "large commercial customer" as any commercial customer that 
has an annual energy usage of not less than 1,000,000 kWh. 
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The electric power suppliers argued that the proposed energy usage standard 
adopted in subsection (a)(4) is much too low. Duke, Progress, Dominion and NCEMC 
suggested that annual energy usage of 3,000,000 kWh is more appropriate, while 
Electricities maintained that "significant" usage should be in excess of 5,000,000 kWh 
per year. The electric suppliers argued that the lower the threshold, the larger the 
number of customers that can out opt and the greater the burden placed on the 
remaining body of customers. 

ED, SACE and SELC argued that, to facilitate the development of EE programs 
which may yield the highest feasible level of electricity savings for North Carolina, the 
Commission should set a very high, but unspecified, threshold usage level. 

Wal-Mart, on the other hand, believed that the proposed threshold of 1,000,000 
kWh is appropriate and should not be changed. In the alternative, however, Wal-Mart 
asserted that the Commission should allow large commercial users to aggregate their 
statewide usage if the Commission is convinced that the threshold should be raised 
from the current proposal. 

The Public Staff stated that, while it shares the concerns expressed by the 
electric power suppliers that the level proposed is too low, it would not recommend 
amending the proposed energy usage standards. 

After fully reviewing the contentions of the parties, the Commission is not 
persuaded that a higher threshold should be adopted and will maintain the annua! 
usage threshold at which a large commercial customer can opt out of utility-sponsored 
DSM or EE programs at 1,000,000 kWh. Pursuant to G.S. 62-133.8(f), a large 
commercial customer may only opt out if the customer notifies its electric power supplier 
that the customer, at its own expense, has implemented at any time in the past or will 
implement alternative DSM and EE measures in accordance with stated, quantified 
goals. 

ISSUE 97. Showing required for customer opt-out 

Senate Bill 3 provides that certain customers may opt out of their utility's new 
DSM or EE programs when, at their own expense, they have implemented their own 
DSM or EE measures or will implement their own DSM or EE programs in accordance 
with stated, quantified goals. Rule R8-69(e)(1), which provides, in part, as follows, does 
not impose any requirements that a customer must satisfy in order to opt out of new 
utility-sponsored DSM or EE programs: 

Pursuant to G.S. 62-133.8(f), any industrial customer or a large industrial 
customer may notify its electric power supplier that it has implemented or, 
in accordance with stated, quantifiable goals, will implement alternative 
demand-side management or energy efficiency measures. 

(n its initial and reply comments, Duke argued that any customer choosing to opt 
out must be able to demonstrate to its electric power supplier that the alternative EE 
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and DSM measures it has implemented or has definitive plans to implement at its own 
expense are substantially equivalent to those offered by the electric power supplier. 
Otherwise, according to Duke, such customers will be able to avoid paying their share 
of deferred generation costs without having made a comparable investment to that 
made by participating customers. 

ED, SACE and SELC supported the concept embodied in Duke's proposal. They 
further proposed that any customer electing to opt out be required to provide detailed 
descriptions of measures evaluated and measures implemented or planned, together 
with quantified results and projections. 

Wal-Mart, Nucor, CUCA and CIGFUR opposed Duke's proposal. CIGFUR and 
CUCA further argued that ED, SACE and SELC's proposed detailed description 
requirement goes beyond the letter and intent of the statute, G.S. 62-133.8(f), which 
only requires notice to the supplier that programs have or will be implemented and that 
the customer elects to opt out. Further, the General Assembly adopted a complaint 
procedure as the method for challenging the validity of opt-out notices, and the proposal 
runs the risk of requiring the disclosure of company proprietary data. 

In its supplemental filing, Progress stated that it agreed with CUCA and CIGFUR 
that Senate Bill 3 grants to industrial customers the right to opt out of all DSM and/or 
energy efficiency programs offered by their electric power supplier provided such 
industrial customers implement alternate DSM and/or energy efficiency programs on 
their own. Senate Bill 3 does not include a requirement that such alternate DSM and/or 
energy efficiency programs be equivalent to those offered by the electric supplier. 

The Commission concludes that Rule R8-69 should not be revised to include 
either Duke's proposal to require a "substantially equivalent" test in order for customers 
to opt out of DSM and EE programs or ED, SACE and SELC's proposal that customers 
desiring to opt out be required to provide detailed descriptions of measures evaluated 
and measures implemented or planned together with quantified results and projections 
of the impact of the measures. Senate Bill 3, in general, and 0.8.62-133.8(0, in 
particular, do not contain any requirement that DSM or EE programs implemented by 
the customer or DSM or EE programs proposed to be implemented by the customer 
must be substantially equivalent to the programs or measures being supplied by the 
electric power supplier. Nor does Senate Bill 3 require customers desiring to opt out to 
provide detailed descriptions of measures evaluated and measures implemented or 
planned together with quantified results and projections of the impact of the measures. 
All that is required of a program used as the basis for a customer's decision to opt out is 
that: (1) the program have been implemented in the past or (2) that it be proposed to be 
implemented in the future in accordance with stated, quantified goals. 
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ISSUE 98. Ability of customer that opts out to opt back in 

Proposed Rule R8-69(e)(3) provides as follows: 

(3) Any customer that opts out but subsequently elects to participate in 
a new demand-side management or energy efficiency measure loses the 
right to be exempt from payment of the rider for the life of the measure. 
Within 30 days of the customer's election, the electric public utility shall 
notify the Commission of an industrial or large commercial customer that 
elects to participate in a new measure after having initially notified the 
electric public utility that it declined to participate. 

In its initial and reply comments, Nucor commented that the proposed 
Rule R8-69(e)(3) creates a disincentive for industrial and large commercial customers to 
develop alternative DSM and EE measures because it locks an industrial or large 
commercial customer into.the electric power supplier's DSM and EE programs once it 
elects to participate in such programs. To remove this disincentive, Nucor proposed that 
Rule R8-69(e)(3) should be amended to allow an industrial or large commercial 
customer to opt back into, Le^ participate in such programs, after it has previously 
elected to opt out of participation provided that the customer would lose "the right to be 
exempt from payment of the rider unless and until the customer notifies its electric 
power supplier that it has implemented or will implement alternative demand-side 
management and energy efficiency measures in accordance with 0.5.62-133.8(0." 
Nucor's proposal would thus allow a customer to unilaterally opt into and opt out of 
utility-sponsored programs provided the customer gives notice to the utility without any 
regard to the effect of such decision on the utility and its remaining customers. 

Electricities' comments opposed allowing large commercial and industrial 
customers to opt out and opt back into utility-sponsored DSM and EE programs and, 
instead, proposed that an industrial customer that opts out of new DSM or EE measures 
forfeit the right to participate in any such measures thereafter. Electricities argued that 
municipalities need to know for planning purposes which industrial customers will 
participate in DSM and EE measures. For that reason, Electricities also recommended 
that the Commission add a January 1, 2010, date certain requirement for an industrial 
customer or large commercial customer to notify the electric power supplier that it is 
opting out. 

Senate Bill 3, as enacted, only specifies that industrial and some commercial 
customers may opt out of participating in new DSM or EE programs. It does not 
specifically address Nucor's proposed "opt in/opt out again" language, which would 
allow multiple opt-in/opt-outs by customers. Despite the lack of specificity, the Public 
Staff asserted that a customer should be allowed to participate in any new DSM or EE 
program even if it has previously opted out of such measures. In the Public Staff's 
opinion, if a customer chooses to opt back into, or chooses to participate in, a new DSM 
or EE program or measure that it finds beneficial, it should not only receive the benefit 
of the program or measure, it should also bear the cost. In that situation, where the 
customer chooses to opt back into a new DSM or EE program or measure, the Public 
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Staff argued that the customer should then have the cost of the new DSM and EE 
measures or programs under G.S. 62-133.8 assigned to it and should be required to 
participate in the rider for the remaining life of the measure or program that it has opted 
into. 

The Commission agrees with the recommendation that allows industrial and 
large commercial customers that have opted out of utility-sponsored DSM and EE 
programs to subsequently opt back into such programs as a matter of fairness and 
equity. In the Commission's opinion, the proposal would accomplish the statutory 
mandate of allowing industrial and large commercial customers to opt out of financial 
responsibility for new DSM or EE programs if they choose to implement alternative 
programs at their own expense. At the same time, the customer's decision to opt out 
should not preclude an industrial or large commercial customer from, at a later date, 
taking advantage of an electric power supplier's new DSM or EE programs which may 
be beneficial to the customer. In instances in which a customer chooses to opt back into 
the electric power supplier's measure or program, it should receive not only the benefit 
of the program or measure for the life of the program or measure but also the financial 
responsibility for the DSM/EE rider for the life of the measure or program. Allowing this 
limited "opt-out/opt-in" option would appear to be fair and beneficial both to the electric 
power supplier and the customer. 

By adopting this recommendation, the Commission rejects Nucor's proposal that 
customer that chooses to opt back into a program or measure to assume financial 
responsibility for its decision only until the customer "notifies its electric power supplier 
that it has implemented or will implement alternative demand-side management and 
energy efficiency measures in accordance with G.S. 62-133.8(f)." If the Nucor 
recommendation were adopted, it would undercut the electric power suppliers' ability to 
advance DSM and EE measures or programs by allowing industrial or large commercial 
customers to self-direct the costs and benefits of DSM and EE programs. Electric power 
suppliers would thus be deprived of the ability to control the administration, cost and 
electric distribution system effects of the programs they implement. In addition, allowing 
such customers to self-direct the costs and benefits and to opt into and out of electric 
supplier DSM and EE programs on a short-term basis would unfairly dilute participation 
in such programs and shift the cost burden of such programs to the electric power 
suppliers and other retail customers. 

The Commission firmly believes that electric power suppliers should be able to 
plan EE and DSM programs with some degree of certainty about the identity of the 
participants in those programs or measures. Requiring industrials or large commercial 
customers to opt out of such programs by a date certain as suggested by Electricities 
would be beneficial. Although the requirement of a date certain for opting out would be 
beneficial for electric power suppliers' planning purposes, imposing such a requirement 
on an industrial or large commercial customer is inconsistent with the permissive 
language allowing customers to "opt out" that appears in G.S. 62-133.8(f). Thus, rather 
than include a date certain in the rules, the better alternative would be for the electric 
power suppliers and their industrial and large commercial customers to work out 
notification provisions among themselves as recommended by the Public Staff. 
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In its comments, CUCA requested a clearer definition of the "life of the measure" 
and questioned whether "life of the measure" meant that an industrial or commercial 
customer could opt into the rider for the life of a 20-year measure or program or for only 
five years of the life of a specific piece of equipment associated with the measure or 
program. Similarly, CIGFUR requested that "remaining" be inserted before "life" to 
clarify the meaning of the "life of the measure." In response to those requests, the 
Public Staff revised the rule to accommodate the requests of CUCA and CIGFUR for 
clarification of "life of the measure." After reviewing the revisions to the rules proposed 
by the Public Staff and the comments of CUCA and CIGFUR, the Commission believes 
that much confusion regarding this provision of the rule is caused by the inherent 
imprecision in the phrase "life of the measure." In the Commission's opinion, the 
solution proposed by CUCA and CIGFUR and adopted by the Public Staff in its revision 
of this rule modifying the phrase by inserting "remaining" before the phrase "life of the 
measure or program" does not resolve and in fact compounds the confusion 
engendered by the use of the phrase because the phrase is capable of differing 
interpretations by the electric power suppliers, the industrial and large commercial 
customers, and other members of the rate-paying public. This confusion can only be 
eliminated completely by the adoption of a uniform definition of the phrase in these rules 
in proposed Rule R8-69(e)(3). As a result, the Commission has adopted a definition of 
"life of the measure" which focuses on a Commission-approved capitalization period 
associated with each program that is intended to provide future benefits. 

Finally, the Commission's consideration of the lack of clarity in the "life of the 
measure" phrase also forced the Commission to focus its attention on an issue which 
was not raised by the parties and, as a result, not addressed by our resolution of this 
issue. That is, the Commission was required to determine whether it was fair and 
equitable to compel an industrial or large commercial customer that elects to opt back 
into a utility sponsored DSM or EE measure which has few, if any, costs to be 
capitalized for cost recovery purposes to participate in the annual rider for a minimum 
number of years before being allowed to again opt out of utility sponsored DSM or EE 
programs or measures. In the end, the Commission concluded that fairness and equity 
demanded that an industrial or a large commercial customer that chooses to opt back 
into a utility sponsored DSM or EE measure should commit to participate in utility 
sponsored programs for a minimum of five years or the life of the measure, whichever is 
longer. 

In accordance with the preceding discussion, the Commission concludes that 
proposed Rules R8-69(e)(3) and R8-68(c)(3)(!i) should be revised to reflect the 
definition of the "life of the measure" and the minimum participation requirement 
described above. The Commission, therefore, finds good cause to amend 
Rule R8-69(e)(3) to read as follows: 

(3) Any customer that opts out but subsequently elects to participate in 
a new demand-side management or energy efficiency measure or 
program loses the right to be exempt from payment of the rider for five 
years or the life of the measure or program, whichever is longer. For the 
purposes of this subsection, "life of the measure or program" means the 
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capitalization period approved bv the Commission to allow the utility to 
recover all costs or those portions of the costs associated with a program 
or measure to the extent that those costs are intended to produce future 
benefits as provided in GS. 62-133.8fdK1). Within 30 days of the 
customer's election, the electric public utility shall notify the Commission of 
an industrial or large commercial customer that elects to participate in a 
new measure after having initially notified the electric public utility that it 
declined to participate. 

The Commission further finds good cause to add a new subdivision to 
Rule R8-68(c)(3)(ii), as follows: 

the capitalization period to allow the utility to recover all costs or those 
portions of the costs associated with a new program or measure to the 
extent that those costs are intended to produce future benefits as provided 
inGS. 62-133.8(d)(1). 

ISSUE 99. Ability of customer to opt out of the cost of demand response 
programs 

Demand response programs are programs under which customers reduce load 
in response to a request by the utility or through direct control by the utility. Duke 
contended that there are certain types of DSM measures offered by electric utilities that 
customers simply cannot implement on their own. Duke argued further that, while 
certain customers can control their own peak demand and, thus, their electricity costs, 
demand response requires that the utility take action to reduce the customer's load in 
order to control the utility's peak demand. Given that customers cannot implement such 
a program on their own, Duke urged that all customers must be assigned costs for 
demand response programs and that no customer should be eligible to opt out of 
payment for demand response programs. According to Duke, if customers are allowed 
to opt out of demand response programs, it is possible that only customers who 
participate in these programs will bear a large share of the costs, thereby making their 
participation uneconomical, 

ED, SACE and SELC supported requiring all customers to bear the costs of 
demand response programs and not allowing industrials and large commercial 
customers to opt out of utility-sponsored DSM programs. 

Nucor and CIGFUR opposed Duke's proposal. 

The Commission believes that Duke's proposal directly contravenes the explicit 
language of Senate Bill 3, which provides that none of the costs of new demand-side 
management measures shall be assigned to any industrial or large commercial 
customer that notifies the electric supplier that it has in the past or will in the future 
implement alternative DSM or EE programs or measures and that the customer elects 
not to participate in utility-sponsored DSM or EE measures. The Commission, therefore, 
finds good cause to reject Duke's proposal. 
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ISSUE 100. Reference to net lost revenues in DSM/EE rider annual proceeding 

Progress, in its initial comments, proposed that Rule R8-69(f)(1) and (2) be 
modified as follows: 

(f) Annual Proceeding. 
(1) For each electric public utility, the Commission shall 

schedule an annual hearing pursuant to G.S. 62-133.8(d) to review the 
costs incurred and net lost revenues experienced by the electric utility in 
the adoption and implementation of new demand-side management and 
energy efficiency measures during an historical 12-month period and shall 
establish an annual rider to allow the electric public utility to recover all 
costs and net lost revenues found by the Commission to be recoverable. 
The Commission may also approve, if appropriate, tho recovery of net lost 
revenues—and—ether electric public utility incentives pursuant to 
G.S. 62-133.8(d)(2) in the rider. 

The costs will be further modified through the use of a DSM/EE 
experience modification factor (DSM/EE EMF) rider. The DSM/EE EMF 
rider will reflect the difference between reasonable and prudently-incurred 
costs and the revenues that were actually realized during the test period 
under the DSM/EE rider then in effect. Upon reguest of the electric public 
utility, the Commission shall also incorporate in this determination the 
experienced over-recovery or under recovery of the incremental costs 
through the date that is thirty (30) calendar days prior to the date of the 
hearing, provided that the reasonableness and prudence of these costs 
shall be subject to review in the utility's next annual DSM/EE cost recovery 
hearing. 

(2) The annual rider hearing for each electric public utility will be 
scheduled as soon as practicable after the hearing held by the 
Commission for the electric public utility under Rule R8-55. Each electric 
public utility shall file its application for recovery of costs, appropriate net 
lost revenues, and appropriate incentives at the same time that it files the 
information required by Rule R8-55. 

The Public Staff, in its reply comments, recommended that the Commission not 
adopt the changes proposed by Progress. The Public Staff proposed that Rule R8-69(1} 
and (2) be modified as follows: 

(f) Annual Proceeding. 

(1) For each electric public utility, the Commission shall 
schedule an annual hearing pursuant to G.S. 62-133.8(d) to review the 
costs incurred by the electric utility in the adoption and implementation of 
new demand-side management and energy efficiency measures during 
the test period, the revenues realized during the test period through the 
operation of the annual rider, and the costs expected to be incurred during 
the rate period an historical 12 month period and shall establish an annual 
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rider fincorporating the Prospective DSM/EE Rider and the DSM/EE EMF) 
to allow the electric public utility to recover all costs found by the 
Commission to be recoverable. The Commission may also approve, if 
appropriate, the recovery of net lost revenues and other electric public 
utility incentives pursuant to GS. 62-133.8(d)(2) in the rider. 

(2) The annual rider hearing for each electric public utility will be 
scheduled as soon as practicable after the hearing held by the 
Commission for the electric public utility under Rule R8-55. Each electric 
public utility shall file its application for recovery of costs, appropriate net 
lost revenues, and appropriate incentives at the same time that it files the 
information required by Rule R8-55. 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)C5), in which it concluded that 
net lost revenues are a type of utility incentive that may be recovered in an annual rider, 
if appropriate, the Commission rejects the changes proposed by Progress with respect 
to net lost revenues. However, the Commission concludes that proposed Rules 
R8-69(f)(1) and (2) should be modified to clarify that utility incentives may include net 
lost revenues. Consequently, the Commission finds that the last sentence in 
Rule R8-69(f)(1) should be changed as follows: 

The Commission may also approve, if appropriate, the recovery of not lost 
revenues and other electric public utility incentives, including net lost 
revenues, pursuant to G.S. 62-133.8(d)(2) in the rider. 

In addition, the last sentence in Rule R8-69(f)(2) should be changed as follows: 

Each electric public utility shall file its application for recovery of costsT 

appropriate not lost revenues, and appropriate utility incentives at the 
same time that it files the information required by Rule R8-55. 

Regarding the changes proposed by Progress and the Public Staff in 
RuleR8-69(f)(1) concerning the "DSM/EE EMF" rider and the "Prospective DSM/EE 
Rider", those issues are addressed elsewhere herein. 

ISSUE 101. Inclusion of net lost revenues in fi l ing requirements for recovery of 
utility incentives 

As discussed previously with respect to Rule R8-68, the Attorney General, in his 
reply comments, recommended that the proposed rules should allow for the recovery of 
net lost revenues as an incentive rather than as a cost. The Attorney General suggested 
that certain rules should be clarified to characterize net lost revenues as a type of 
incentive that may be recovered pursuant to G.S. 62-133.8(d)(2), if recovery is found to 
be appropriate. The Attorney General stated that the utility should have the burden of 
proof on the amount and with respect to the extent to which including net lost revenues 
in the rider is reasonable, prudent and consistent with the public interest. Therefore, the 
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Attorney General suggested that subsection (iv) in Rule R8-69(g)(1), concerning the 
filing requirements and procedure to be followed by each electric public utility, should be 
changed. Specifically, the Attorney General proposed that Rule R8-69(g)(1)(iv) should 
be modified as follows: 

For each measure for which other incentive recovery is requested, a 
detailed explanation of the method proposed for calculating those 
incentives, the actual calculation of the proposed incentives, and the 
proposed method of providing for their recovery through the annual rider. 

The Public Staff, in its reply comments, proposed that proposed 
Rule R8-69(g)(1 )(iv) be modified as follows: 

For each measure for which incentive recovery is requested through the 
DSM/EE EMF, a detailed explanation of the method proposed for 
calculating those incentives, the actual calculation of the proposed 
incentives, and the proposed method of providing for their recovery 
through the annual rider. 

Consistent with the Commission's prior discussion and conclusions regarding the 
proper definition of "net lost revenues" in Rule R8-68(b)(5), wherein it concluded that net 
lost revenues are a type of utility incentive that may be recovered in an annual rider, if 
appropriate, the Commission concludes that the change proposed by the Attorney 
General should not be adopted and that proposed Rule R8-69(g)(1)(iii), concerning net 
lost revenue recovery, should be deleted. However, that language with slight 
modification should be included in Rule R8-69(g)(1)(iv), which concerns recovery of 
utility incentives. The Commission, therefore, finds that the last sentence included in 
Rule R8-69(g)(1 )(iv) should read as follows: 

If recovery of net lost revenues is requested, the total net lost kWh sales 
and net lost revenues per appropriate capacity, energy, and program unit 
metric and in the aggregate for the test period, and the proposed 
jurisdictional allocation factors, as well as any changes in estimated future 
amounts since last filed with the Commission. 

Regarding the changes proposed by the Public Staff concerning the "DSM/EE 
EMF", that issue is addressed elsewhere in this Order. 

ISSUE 102. Confidential treatment for projected use data for industrial and large 
commercial accounts not subject to the DSM/EE rider 

Proposed R8-69(g)(1)(vii) requires electric public utilities to include the following 
in their annual DSM/EE rider filing: 

Projected North Carolina Retail monthly kWh sales for the cost recovery 
period for all industrial and large commercial accounts that are not 
assessed the rider charges as provided in this rule. 
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Nucor stated that "[c]ustomers often consider their projected monthly kWh 
purchase to be commercially-sensitive information. Accordingly, such information, if 
presented on a customer-specific basis, should only be provided to parties subject to a 
protective order or a confidentiality agreement." 

CIGFUR agreed with Nucor that commercially-sensitive customer-specific 
information submitted in compliance with this subsection should be protected. 

The proposed rules require the filing of confidential information only when 
absolutely necessary. In this instance, the Commission does not intend for the electric 
public utilities to file customer-specific data, and concludes that the rule should be 
clarified such that the electric public utilities are only required to file aggregated sales 
data for the industrial and large commercial accounts that opt out of utility DSM and EE 
programs. 

ISSUE 103. Requirement for utilities to provide information about the cost of 
proposed incentives compared to the related DSM and EE costs, and 
the incentive's projected effect on earnings 

ED, SELC and SACE suggested that it would be useful to know (1) what the 
incentive amount represents as a fraction of the utility's EE and DSM costs, as well as 
(2) its projected effect on the utility's earnings. Specifically, they proposed to add a new 
provision to Rule R8-69(g) to require the utilities to include in their rider applications: 
"What the incentive amounts as calculated represent as a fraction of the utility's related 
EE and DSM costs, and what the calculated incentive amounts would add to the utility's 
earnings and return on equity." 

The Commission notes that projecting earnings, even current-year earnings, 
requires a great deal of estimation and projection about weather, sales growth, and 
expenses, among other things. When a utility applies for recovery of costs via the 
DSM/EE rider, it must document those costs. It should be an easy matter for the parties 
to calculate what fraction of total program costs is represented by incentives. Therefore, 
the Commission concludes that it is not necessary for the rules to require a calculation 
of the effect of proposed incentives on a utility's projected earnings or the percentage of 
overall program costs that consist of incentives. 

ISSUE 104. Using incentives for DSM/EE to reward excellence 

ED, SELC and SACE suggested that incentives should reward some form of 
excellence in minimizing resource costs. They questioned whether shareholders should 
be rewarded for simply complying with least-cost mix requirements. They did not 
propose any specific performance-based incentives. 

The Commission finds good cause to retain the rules as proposed, such that if a 
utility wants to earn incentives for DSM or EE, it must make a specific proposal to the 
Commission for consideration. The Commission notes that parties are free to participate 
and advocate for performance-based incentives in utility-specific proceedings. 
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ISSUE 105. Requirement to submit, in DSM/EE rider fi l ing, information found to 
represent "best practices" by NAESB 

In its initial comments the Public Staff proposed to add three filing requirements 
at R8-69(g)(1 )(ii)f - h that represent NAESB "best practices": 

f. A discussion of key findings and the results of the program or 
measure; 
g. Evaluations of event-based programs including the date, weather 
conditions, event trigger, number of customers notified and number of 
customers enrolled; and 
h. A comparison of impact estimates presented in the measure 
application from the previous year, those used in reporting for previous 
measure years, and an explanation of significant differences in the 
impacts reported and those previously found or used. 

The Commission concludes that the unopposed additions proposed by the Public 
Staff are reasonable and should be included in Rule R8-69(g). 

IT IS, THEREFORE, ORDERED that the Commission Rules and Regulations 
shall be, and hereby are, amended as set out in Appendix A, attached hereto, effective 
as of the date of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day of February, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Patricia Swenson, Deputy Clerk 

SW022908.01 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 113 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rulemaking Proceeding to Implement ) ORDER AMENDING 
Session Law 2007-397 ) FINAL RULES 

BY THE COMMISSION: On February 29, 2008, the Commission issued an Order 
in the above-captioned docket adopting final rules to implement Session Law 2007-397 
(Senate Bill 3). 

'•• In footnote 1 to that Order, the Commission stated that it had determined, as it 
was issuing that Order, that the General Assembly had codified Section 2(a) of Senate 
Bill 3 as G.S. 62-133.8 and Section 4(a) as G.S. 62-133.9. To reduce the potential for 
confusion, the Commission maintained references in that Order and the rules attached 
thereto, as had the parties in their comments, to Section 2(a) of Senate Bill 3 as 
G.S. 62-133.7 and to Section 4(a) as G.S. 62-133.8. The Commission stated that it 
would amend the rules by further order to correct the statutory references. 

The Commission, therefore, finds good cause to amend the final rules 
implementing Senate Bill 3 to correct the statutory references to Sections 2(a) and 4(a) 
of the law. For ease of reference to these rules, the attached Appendix A includes all of 
the rules adopted in the Commission's February 29, 2008 Order, whether or not 
changes were required to the statutory references. 

IT IS, THEREFORE, ORDERED that the Commission Rules and Regulations 
shall be, and hereby are, amended as set out in Appendix A, attached hereto, effective 
as of the date of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 13th day of March, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Patricia Swenson, Deputy Clerk 

Kc031308.02 



COMMISSIONERS 
EDWARD S. FINLEY, JR., CHAIRMAN 

ROBERT V. OWENS, JR. 
SAM J. ERVIN. IV 

4325 Mail Service Center 
Raleigh, NC 27699^325 

June 27, 2008 COMMISSIONERS 
LORINZO L JOYNER 

JAMES Y KERR, 11 
HOWARD N. LEE 

WILLIAM T. CULPEPPER, 

Secretary William G. Ross, Jr. 
North Carolina Department of 

Environment and Natural Resources 
1601 Mail Service Center 
Raleigh, NC 27699-1601 

Dear Sesr-etary Ross; 

In August 2007, the North Carolina General Assembly enacted comprehensive energy 
legislation, Session Law 2007-397 (Senate Bill 3), that, among other things, establishes a 
Renewable Energy and Energy Efficiency Portfolio Standard (REPS) for this State. As part of this 
legislation, the General Assembly requires the Commission to submit an annual report no later 
than October 1 of each year on the activities taken by the Commission to implement and by the 
electric power suppliers to comply with the REPS requirement. The Commission is further required 
pursuant to G.S. 62-133.8(j) to consult with the Department of Environment and Natural 
Resources and include in its report "any public comments received regarding direct, secondary, 
and cumulative environmental impacts of the implementation of" the REPS requirement. 

The Commission is not aware of the receipt of any public comments related to this issue. In 
order to respond to the General Assembly, I am requesting that the Department provide to the 
Commission any information it may have "regarding direct, secondary, and cumulative 
environmental impacts of the implementation o f the REPS requirement, including any public 
comments received by the Department. Your response by August 15, 2008, is appreciated so 
that the Commission may meet its October 1, 2008, deadline. 

i am 
Please feel free to contact me if you have any questions. With warmest personal regards, 

Very truly yours, 

Edward S. Finley, Jr. 

ESF/LSW 

cc: James C. Gulick, North Carolina Attorney General's Office 

430 North Salisbury Street • Raleigh, North Carolina 27603 
Telephone No: (919) 733-4249 
Facsimile No: (919) 733-7300 

www.ncuc.net 

http://www.ncuc.net


NCDENR 
North Carolina Department of Environment and Natural Resources 

Michael F. Easley, Governor William G. Ross Jr., Secretary 

September 23, 2008 

Mr. Edward S. Finley, Jr., Chairman 
N.C. Utilities Commission 
4325 Mail Service Center 
Raleigh, N.C. 27699-4325 

Dear Mr. Finley, 

1 am writing in response to your letter of June 27, 2008 to Secretary Ross requesting 
any information that the Department of Environment and Natural Resources may 
have regarding the direct, secondary and cumulative environmental impacts of the 
implementation of the Renewable Energy and Energy Efficiency Portfolio Standard 
(REPS), including any public comments. I apologize for the late response. The 
original letter to Secretary Ross apparently went astray and I only became aware of 
the request last week. 

Since the Department of Environment and Natural Resources has not yet issued any 
environmental permits for a renewable energy facility, DENR has not identified any 
direct, secondary or cumulative environmental impacts associated with 
implementation of the REPS. Both the Department and the Environmental 
Management Commission (EMC), however, have begun a process to identify 
potential environmental impacts and develop standards for renewable energy 
technologies. 

I have enclosed a summary of the activities of the EMCs Renewable Energy 
Committee. As the summary indicates, the committee has heard presentations and 
received public comment on a number of renewable energy technologies. If you 
would like more detail, including copies of presentations and comments submitted 
to the committee, please contact DENR policy analyst Steve Wall at (919) 715-
2613. 

1601 Mail Service Center, Raleigh. North Carolina 27699-1601 North Carolina 
Phone: 919-733-4984 \ FAX: 919-715-3060 \ Internet: www.enr.state.nc.us/ENR/ /vatUTaffu 
An Equal Opportunity / Affirmative Action Employer - 50 % Recycled \ 10 % Post Consumer Paper 

http://www.enr.state.nc.us/ENR/


Please call either Mr. Wall or me if you have other questions. 

Sincerely, 

Robin W. Smith 
Assistant Secretary for Environment 

Cc: James C. Gulick 
Steve Wall 



Department of Environment and Natural Resources 
September 23, 2008 

Renewable Energy Technologies 

Senate Bill 3 provided the Environmental Management Commission [EMC] with 
authority to evaluate renewable energy technologies and establish standards to 
ensure that renewable energy technologies do not harm the environment, natural 
resources, cultural resources or public health. Pursuant to this authority the EMC 
established a Renewable Energy Committee to conduct an evaluation of renewable 
energy technologies and potential environmental impacts. In addition, the EMC 
issued a scoping notice to the public asking for comments related to the potential 
environmental impact of renewable energy facilities. 

The Renewable Energy Committee's work has identified a number of varying 
environmental impacts from these types of facilities. The Committee has received 
presentations on wind energy development, wood waste, agricultural waste (both 
poultry litter and swine waste) and solar facilities. Each of these types of 
renewable energy facilities has its own set of potential impacts. For example, wind 
projects raise concerns about avian impacts, while solar facilities may have land 
use concerns. Many of the projects, specifically the biomass facilities, will have also 
have air quality impacts. In some cases the existing air quality regulations are 
likely to be sufficient. However, the EMC and the Air Quality Committee are 
examining whether changes are needed to address the impacts of renewable 
energy facilities. 

The response to the EMCs public scoping process also demonstrated there is real 
interest and in some cases concern about renewable energy facilities among the 
public. The EMC received a number of comments related to the proposed wind 
farm in Carteret County. These comments reflected concerns related to aesthetics, 
shadow flicker and bird impacts. The EMC also received a number of comments on 
biomass and in particular wood waste. These comments raised issues related to 
forestry health and ecosystem preservation. 

The Renewable Energy Committee is continuing its work to identify environmental 
impacts and then evaluate where there are regulatory gaps that need to be 
addressed. 



STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 113 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rulemaking Proceeding to Implement ) ORDER REQUESTING 
Session Law 2007-397 ) COMMENTS 

BY THE COMMISSION: On February 29, 2008, and March 13 2008, the 
Commission issued Orders in the above-captioned docket adopting final and amended 
rules to implement Session Law 2007-397 (Senate Bill 3). 

By separate docket the Commission is now establishing a process for defining 
the requirements for a third-party Renewable Energy Certificate (REC) Tracking System 
and selecting a provider. This REC Tracking System will help the Commission track 
compliance with the Renewable Energy and Energy Efficiency Portfolio Standard 
(REPS) requirements of Senate Bill 3. In drafting the requirements for the REC Tracking 
System, the question has arisen as to how to interpret the REPS compliance 
requirements by year. On or before November 3, 2008, electric power suppliers will 
submit their initial REPS compliance plans. The Commission anticipates the same 
question will arise in each of those proceedings and prefers to address it separately on 
a generic basis. 

G.S. 62-133.8 establishes the following schedules for REPS compliance: 

(b) Renewable Energy and Energy Efficiency Standards (REPS) 
for Electric Public Utilities. - (1) Each electric public utility in the State shall 
be subject to a Renewable Energy and Energy Efficiency Portfolio 
Standard (REPS) according to the following schedule: 

Calendar Year REPS Requirement 
2012 3% of 2011 North Carolina retail sales 
2015 6% of 2014 North Carolina retail sales 
2018 10% of 2017 North Carolina retail sales 
2021 and thereafter 12.5% of 2020 North Carolina retail sales 

(c) Renewable Energy and Energy Efficiency Standards (REPS) 
for Electric Membership Corporations and Municipalities. - (1) Each 
electric membership corporation or municipality that sells electric power to 
retail electric power customers in the State shall be subject to a 
Renewable Energy and Energy Efficiency Portfolio Standard (REPS) 
according to the following schedule: 



Calendar Year REPS Requirement 
2012 3% of 2011 North Carolina retail sales 
2015 6% of 2014 North Carolina retail sales 
2018 and thereafter 10% of 2017 North Carolina retail sales 

(d) Compliance With REPS Requirement Through Use of Solar 
Energy Resources. - For calendar year 2018 and for each calendar year 
thereafter, at least two-tenths of one percent (0.2%) of the total electric 
power in kilowatt hours sold to retail electric customers in the State, or an 
equivalent amount of energy, shall be supplied by a combination of new 
solar electric facilities and new metered solar thermal energy facilities .... 
The electric power suppliers shall comply with the requirements of this 
subsection according to the following schedule: 

Calendar Year Requirement for Solar Energy Resources 
2010 0.02% 
2012 0.07% 
2015 0.14% 
2018 0.20% 

(e) Compliance With REPS Requirement Through Use of Swine 
Waste Resources. - For calendar year 2018 and for each calendar year 
thereafter, at least two-tenths of one percent (0,2%) of the total electric 
power in kilowatt hours sold to retail electric customers in the State shall 
be supplied, or contracted for supply in each year, by swine waste. The 
electric power suppliers, in the aggregate, shall comply with the 
requirements of this subsection according to the following schedule: 

Calendar Year Requirement for Swine Waste Resources 
2012 0.07% 
2015 0.14% 
2018 0.20% 

The Commission finds good cause to invite parties to comment on the proper 
interpretation of the REPS compliance requirements for years not unambiguously set 
out in the above schedules: (1)2013-14, 2016-17, 2019-20, 2022 and thereafter for 
electric public utilities; (2) 2013-14, 2016-17, 2019 and thereafter for electric membership 
corporations and municipalities; (3) 2010 and thereafter for solar resources; and (4) 2012 
and thereafter for swine resources. More particularly, the Commission is seeking 
comment regarding what percentage requirement should apply in each year above and 
to what base should the percentage requirement apply. For example: 

• Under G.S. 62-133.8(b), what percentage and which year's North Carolina 
retail sales should be used to determine compliance with the REPS 
requirement for an electric public utility in 2013? 



• Under G.S. 62-133.8(d), what percentage and which year's North Carolina 
retail sales should be used to determine compliance with the solar set-
aside in 2011? 

• Should the current or prior year's retail safes be used as the base against 
which the percentage should be applied to determine compliance with the 
solar and swine waste set-asides under G.S. 62-133.8(d) and (e)? 

IT IS, THEREFORE, ORDERED that parties may provide comments as provided 
herein on or before September 26, 2008, and reply comments on or before 
October 17, 2008. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 4th day of September, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L Mount, Deputy Clerk 

Kc090408.06 



APPENDIX 3 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 83 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation of Net Metering ) ORDER ESTABLISHING 

) PROCEDURAL SCHEDULE 

BY THE CHAIRMAN: On October 20, 2005, the Commission issued an Order 
Adopting Net Metering in the above-captioned docket requiring the electric public 
utilities in this State to file tariffs or riders to allow net metering effective on or before 
January 1, 2006. On July 6, 2006, the Commission issued an Order On Reconsideration 
Modifying Net Metering Tariffs and Riders. 

As stated in the October 20, 2005 Order, "net metering" refers to a billing 
arrangement whereby a customer that owns and operates an electric generating facility 
is billed according to the difference over a billing period between the amount of energy 
the customer consumes and the amount of energy it generates. In its Orders, the 
Commission required utilities to offer net metering to a customer that owns and 
operates a solar photovoltaic (PV), wind-powered, micro-hydro, or biomass-fueled 
electric generating facility. The facility may have a capacity of up to 20 kilowatts (kW) for 
a residential customer-generator and 100 kW for a non-residential customer-generator 
and shall interconnect and operate in parallel with the utility's distribution system. Each 
utility was ordered to make net metering available to customer-generators on a first-
come, first-served basis in conjunction with its approved small generator interconnection 
standard up to an aggregate limit of 0.2% of the utility's North Carolina jurisdictional 
retail peak load for the previous year. The Commission's Orders specified that net 
metering customers must be on a time-of-use demand rate schedule and that the utility 
may not charge the customer-generator any standby, capacity, metering or other fees or 
charges other than those approved for all customers under the applicable time-of-use 
demand rate schedule. The kilowatt-hour credit, if any, shall be applied to the following 
monthly billing period, but shall be reset to zero at the beginning of each summer billing 
season. Any renewable energy certificates (REC) associated with this excess 
generation shall also be granted to the utility when the excess generation credit balance 
is zeroed out. 

Session Law 2007-397 (Senate Bill 3) was signed into law on August 20, 2007. 
In this comprehensive energy legislation, the General Assembly, among other things, 
directed the Commission to "[cjonsider whether it is in the public interest to adopt rules 
for electric public utilities for net metering of renewable energy facilities with a 
generation capacity of one megawatt or less" G.S. 62-133.8(i)(6). 



The centra! issue in deciding whether to expand net metering to larger 
generators is that of cross-subsidization from non-participating customers to customer-
generators. As stated in the Commission's October 20, 2005 Order: 

The Commission notes that all parties concede that allowing net metering 
will result in the potential for subsidies for those customers. A number of 
other benefits, however, have been advanced that could potentially offset 
any such subsidies. On balance, recognizing the benefit of additional 
renewable electric generation in this state, the Commission concludes that 
this represents an appropriate next step forward. 

While requiring the utilities to allow net metering, the Commission limited both the 
size of individual generators and the total generation eligible for net metering. Senate 
Bill 3 requires that the Commission now consider whether it is appropriate to allow 
generators up to one megawatt to participate in net metering. The Commission notes, 
also, that the Renewable Energy and Energy Efficiency Portfolio Standard (REPS) 
established by Senate Bill 3 and the Commission's rules implementing the REPS have 
created a new market for the RECs associated with net-metered renewable energy 
facilities. 

The Chairman, therefore, finds good cause to issue this Order to consider whether 
electric public utilities should make net metering available to customers with electric 
generating facilities up to one megawatt in size and to establish a procedural schedule 
for the filing of additional intervention petitions, expert direct and rebuttal testimony and 
exhibits verified by accompanying affidavits, and briefs and proposed orders. As has 
been successful in past proceedings, the Commission will attempt to resolve all issues 
arising in this proceeding based on an evidentiary record developed by means of written 
direct and rebuttal testimony and exhibits verified by accompanying affidavits executed 
by persons who would otherwise be qualified to present expert testimony in a formal 
hearing rather than by conducting a full evidentiary hearing. 

As a result of the consideration mandated by Senate Bili 3, the Commission 
might require that solar PV, wind-powered, micro-hydro, or biomass-fueled electric 
generating facilities up to one megawatt or some smaller size be allowed to net meter; 
allow additional types of generating facilities to net meter; or otherwise change the 
terms and conditions under which generating facilities currently are allowed to net 
meter. The Commission, therefore, requests that the parties address the following in 
their testimony and exhibits: 

1. Assuming no other changes, estimate the approximate annual dollar value 
for the cross-subsidization cost incurred for a 250 kW, 500 kW, and 1 MW non
residential customer-generator assuming a range of generating scenarios, including 
(i) all generation occurring during on-peak periods, (ii) ail generation occurring during 
off-peak periods, and (iii) a reasonable average for solar PV, wind-powered, micro-
hydro, or biomass-fueled electric generating facilities; 



2. Would expanding net metering to include larger generators be appropriate 
if the RECs earned by the net metering customer-generator were to accrue to the utility 
at no additional cost and apply toward REPS compliance; 

3. If, in expanding net metering to include larger generators, the RECs 
earned by the net metering customer-generator were to accrue to the utility at .no 
additional cost and apply toward REPS compliance, would it still be necessary for the 
customer-generator to participate via a time-of-use demand rate schedule; 

4. What additional changes, if any, would be appropriate if, in expanding net 
metering to include larger generators, the RECs earned by the net metering customer-
generator, including those associated with the energy granted annually to the utility, 
were to be retained by the customer; 

5. Should the 0.2% aggregate limit on net metering be increased or 
eliminated; 

6. Should the type of electric generating facility eligible for net metering be 
expanded beyond solar PV, wind-powered, micro-hydro, or biomass-fueled electric 
generating facilities; 

7. How would the overall economics of net metering larger renewable 
customer-owned generators under various scenarios for REC ownership compare with 
the bids utilities have received in response to their requests for proposals for renewable 
energy and/or RECs for REPS compliance; and 

8. Any other information that the parties believe the Commission should 
consider. 

IT IS, THEREFORE, ORDERED as follows: 

1. That persons, other than those already parties to this proceeding, desiring 
to become formal parties of record shall file petitions to intervene in accordance with 
Commission Rules R1-5 and R1-19 on or before Friday, August 29, 2008; 

2. That parties shall file initial direct expert testimony and exhibits, 
accompanied by verifying affidavits executed by persons who would otherwise be 
qualified to provide expert testimony, on or before Friday, August 29, 2008; 

3. That any party that desires to file rebuttal testimony and exhibits, 
accompanied by verifying affidavits, shall do so on or before Friday, September 26, 
2008; and 



4. That any party that desires to file a brief and/or proposed order addressing 
the matters at issue in this proceeding shall do so on or before Friday, October 31, 2008. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 9th day of June, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L Mount, Deputy Clerk 

KC060908.02 



STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 83 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation of Net Metering ) ORDER SCHEDULING PUBLIC 

) HEARINGS, REQUIRING 
) PUBLICATION OF NOTICE, AND 
) REVISING PROCEDURAL 
) SCHEDULE 

BY THE PRESIDING COMMISIONER: In Session Law 2007-397 (Senate Bill 3), 
the General Assembly directed the Commission to "[cjonsider whether it is in the public 
interest to adopt rules for electric public utilities for net metering of renewable energy 
facilities with a generation capacity of one megawatt or less" G.S. 62-133.8(i)(6). 

On June 9, 2008, the Commission issued an Order in the above-captioned 
docket identifying specific questions related to its further consideration of net metering 
rules and established a procedural schedule for the filing of direct and rebuttal testimony 
and exhibits and proposed orders and briefs. 

On August 20, 2008, the North Carolina Chapter of the Sierra Club filed a letter 
requesting that the Commission hold public hearings in Charlotte and Raleigh as part of 
its consideration of the net metering issues specified in the Commission's June 9, 2008 
Order Sierra Club stated its belief that the Commission would benefit from hearing 
directly from small businesses and individuals that would like to participate in net 
metering. 

The Presiding Commissioner finds good cause to grant Sierra Club's request and 
schedule public hearings in this docket in Charlotte and Raleigh, require publication of 
notice, and extend the procedural schedule for filing rebuttal testimony and exhibits and 
proposed orders and briefs. 

IT IS, THEREFORE, ORDERED as follows: 

1. That hearings for the purpose of receiving public witness testimony be 
scheduled as follows: 

Raleigh: September 30, 2008, at 7:00 p.m., in Commission Hearing 
Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina. 



Charlotte: October 2, 2008, at 7:00 p.m., in Courtroom 6350, 
Mecklenburg County Courthouse, 832 E. 4th Street, 
Charlotte, North Carolina. 

2. That Progress Energy Carolinas, Inc., Duke Energy Carolinas, LLC, and 
Dominion North Carolina Power shall publish the Notice of Public Hearing, attached 
hereto as Appendix A, in newspapers having genera! coverage in their respective North 
Carolina service areas once a week for two consecutive weeks, beginning no later than 
September 12, 2008; that said notice shall cover no less than 1/6 of a page; and that 
each company shall file its respective proof of publication with the Commission no later 
than the date of the first public hearing; 

3. That the deadline for any party to file rebuttal testimony and exhibits, 
accompanied by verifying affidavits, shall be extended to Friday, October 24, 2008; and 

4. That the deadline for any party to file a brief and/or proposed order 
addressing the matters at issue in this proceeding shall be extended to Friday, 
November 21, 2008. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day of August, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Patricia Swenson, Deputy Clerk 

KC082908.05 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 83 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation of Net Metering ) NOTICE OF 

) PUBLIC HEARINGS 

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission 
(Commission) has scheduled public hearings in conjunction with the Commission's 
review of net metering in North Carolina. 

On October 20, 2005, the Commission issued an Order Adopting Net Metering 
requiring the electric public utilities in this State to file tariffs or riders allowing net 
metering effective on or before January 1, 2006. On July 6, 2006, the Commission 
issued an Order On Reconsideration Modifying Net Metering Tariffs and Riders. As 
stated in the October 20, 2005 Order, "net metering" refers to a billing arrangement 
whereby a customer that owns and operates an electric generating facility is billed 
according to the difference over a billing period between the amount of energy the 
customer consumes and the amount of energy it generates. In its Orders, the 
Commission required utilities to offer net metering to a customer that owns and 
operates a solar photovoltaic (PV), wind-powered, micro-hydro, or biomass-fueled 
electric generating facility. The facility may have a capacity of up to 20 kilowatts (kW) for 
a residential customer-generator and 100 kWfor a non-residential customer-generator 
and shall interconnect and operate in parallel with the utility's distribution system. Each 
utility was ordered to make net metering available to customer-generators on a first-
come, first-served basis in conjunction with its approved small generator interconnection 
standard up to an aggregate limit of 0.2% of the utility's North Carolina jurisdictional 
retail peak load for the previous year. The Commission's Orders specified that net 
metering customers must be on a time-of-use demand rate schedule and that the utility 
may not charge the customer-generator any standby, capacity, metering or other fees or 
charges other than those approved for all customers under the applicable time-of-use 
demand rate schedule. The kilowatt-hour credit, if any, shall be applied to the following 
monthly billing period, but shall be reset to zero at the beginning of each summer billing 
season. Any renewable energy certificates (REC) associated with this excess 
generation shall also be granted to the utility when the excess generation credit balance 
is zeroed out. 

In Session Law 2007-397 (Senate Bill 3), the General Assembly directed the 
Commission to "[cjonsider whether it is in the public interest to adopt rules for electric 
public utilities for net metering of renewable energy facilities with a generation capacity 
of one megawatt or less" G.S. 62-133.8(i)(6). 



Appendix A 
Page 2 of 2 

At the request of the North Carolina Chapter of the Sierra Club, hearings for the 
purpose of receiving public witness testimony related to the Commission's further 
consideration of net metering issues have been scheduled as follows 

Raleigh: September 30, 2008, at 7:00 p.m., in Commission Hearing 
Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, Nortti Carolina. 

Charlotte: October 2, 2008, at 7:00 p.m., in Courtroom 6350, 
Mecklenburg County Courthouse, 832 E. 4th Street, 
Charlotte, North Carolina. 

Persons desiring to send written statements to inform the Commission of their 
position in the matter should address their statements to the North Carolina Utilities 
Commission, 4325 Mail Service Center, Raleigh, North Carolina 27699-4325 and 
reference Docket No. E-100, Sub 83. Such written statements cannot be considered 
competent evidence, however, unless those persons appear at the public hearing and 
testify concerning the information contained in their written statements. Previous orders 
and filing in this docket are available on the Commission's web site, www.ncuc.net 
(search for Docket No. E-100, Sub 83). 

The Public Staff of the Utilities Commission, through its Executive Director, is 
required by statute to represent the using and consuming public in proceedings before 
the Commission. Statements to the Executive Director should be addressed to: 
Mr. Robert P. Gruber, Executive Director, Public Staff-North Carolina Utilities 
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326. 

The Attorney General is also authorized to represent the using and consuming 
public in proceedings before the Commission. Statements to the Attorney General 
should be addressed to: The Honorable Roy Cooper, Attorney General of North 
Carolina, 9001 Mail Service Center, Raleigh, North Carolina 27699-9001. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day of August, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Patricia Swenson, Deputy Clerk 

http://www.ncuc.net


APPENDIX 4 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 101 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Approval of Generator 
Interconnection Standard 

) ORDER APPROVING 
) REVISED INTERCONNECTION 
) STANDARD 

BY THE COMMISSION: Session Law 2007-397 (Senate Bill 3) was signed into 
law on August 20, 2007. In this comprehensive energy legislation, the General 
Assembly, among other things, directed the Commission to "[ejstablish standards for 
interconnection of renewable energy facilities and other nonutility-owned generation 
with a generation capacity of 10 megawatts or less to an electric public utility's 
distribution system; provided, however, that the Commission shall adopt, if appropriate, 
federal interconnection standards." G.S. 62-133.8(0(4). 

On September 19, 2007, the Commission issued an Order stating that it agreed 
with the Genera! Assembly's apparent intent that it is imperative to further simplify and 
streamline interconnection for small renewable generators to the greatest extent 
possible and recognizing that the utilities are currently subject to both a small generator 
interconnection standard adopted by the Commission and a small generator 
interconnection standard adopted by the Federal Energy Regulatory Commission 
(FERC). The Commission requested comments on the perceived differences between 
the current North Carolina interconnection standard and the federal standard for 
generators of 100 kW or less, whether the Commission should adopt the federal small 
generator interconnection standard for use in North Carolina, and, if so, with what 
modifications, if any. 

The Commission received initial comments from six parties; Carolina Power & 
Light Company, d/b/a Progress Energy Carolinas, Inc. (PEC); Duke Energy Carolinas, 
LLC (Duke); Virginia Electric and Power Company, d/b/a Dominion North Carolina 
Power (Dominion); Interstate Renewable Energy Council (IREC); North Carolina 
Sustainable Energy Association (NCSEA); and the Public Staff. 

On November 20, 2007, the Commission issued an Order requesting reply 
comments by December 3, 2007, responding to the parties' initial comments and 
addressing the following specific issues: 

• Have there been any technical advances since the Commission's March 22, 
2005 Order in this docket that would justify a change in the standard relative 
to the requirement that generators provide an external disconnect switch? 



• For the utilities, do your organization's line/field crews have available to them 
distribution system schematics that indicate the location of customer-owned 
generation and external disconnect switches? If yes, please provide a sample 
of such a schematic. If no, please explain why, and whether your organization 
has efforts underway or planned to provide this information to field personnel. 

• If the Commission were to adopt the federal small generator interconnection 
standard, would you recommend that it adopt the standard for both residential 
and non-residential customers? 

• Are there any other issues relative to North Carolina adopting the federal 
interconnection standard that should be considered by the Commission? 

PEC, Duke, Dominion, the NCSEA and the Public Staff filed timely reply 
comments. IREC filed reply comments on December 4, 2007, and supplemental 
comments on December 12, 2007. The City of Durham submitted a letter on 
December 14, 2007. The NCSEA filed supplemental comments on February 1, 2008. 

Background 

On June 4, 2004, PEC, Duke and Dominion jointly filed in this docket a proposed 
model small generator interconnection standard, application, and agreement to be 
applicable in North Carolina. Although consensus was not reached with regard to all 
issues, the proposed standard represented the result of a collaborative effort by 
representatives of the utilities, the NCSEA, and the North Carolina Solar Center. The 
model interconnection standard was proposed to apply to parallel interconnection of 
single-phase small generation systems rated at 20 kW or less for residential customers 
and 100kW or less for non-residential customers. The proposal was intended to 
streamline the interconnection process and standardize the interconnection criteria for 
safety and reliability. By Orders dated March 22, 2005, and July 6, 2005, the 
Commission addressed the remaining issues in dispute and approved a small generator 
interconnection standard for North Carolina (NC Standard). 

Having previously adopted an interconnection standard for larger generators,1 on 
May 12, 2005, the FERC issued Order No. 2006 adopting a federal small generator 
interconnection standard for generators up to 20 MW (FERC Standard).2 The final rule 

1 Standardization of Generator Interconnection Agreements and Procedures, Order No. 2003, 68 
FR 49845 (Aug. 19, 2003), FERC Stats. & Regs. U 31,145 (2003) (Orcfer No. 2003), order on reh'g. Order 
No. 2003-A, 69 FR 15932 (Mar. 26, 2004), FERC Stats. & Regs. If 31.160 (2004) (Order No. 2003-A), 
order on reh'g. Order No. 2003-B, 70 FR 265 (Jan. 4, 2005), FERC Stats. & Regs, fl 31,171 (2005) (Orcler 
No. 2003-B) . order on reh'o. Order No. 2003-C, 70 FR 37661 (Jun. 16, 2005), FERC Stats. & Regs. 
1131,190(2005) (Order No. 2003-C). aff'd sub nom. National Ass'n of Reoulatorv Util. Comm'rs v. FERC. 
475 F.3d 1277 (D.C. Cir. 2007). cert, denied. 76 U.S.L.W. 3454 (Feb. 25, 2008). 

2 Standardization of Small Generator Interconnection Agreements and Procedures, Order 
No. 2006, FERC Stats. & Regs. 1131,180. order on reh'g. Order No. 2006-A, FERC Stats. & Regs. 
U 31,196 (2005), order on reh'o. Order No. 2006-B, FERC Stats. & Regs. U 31,221 (2006). 



required utilities to amend their open access transmission tariffs (OATT) to include Small 
Generator Interconnection Procedures (SGIP) and a Small Generator Interconnection 
Agreement (SGIA). The SGIP contains the technical procedures a small generator and 
a utility must follow once the small generator requests interconnection. In addition to the 
default study process, which may be used by any small generator, the FERC Standard 
provides two procedures that use technical screens to evaluate proposed 
interconnections: (1) the "Fast Track Process" for interconnecting certified generators 
no larger than 2 MW, and (2) the "10 kW Inverter Process" for interconnecting certified 
inverter-based generators no larger than 10 kW. 

Order No. 2006 further states that, to a large extent, the final rule harmonizes 
state and federal practices by adopting many of the best practices for interconnection 
rules recommended by the National Association of Regulatory Utility Commissioners 
(NARUC). Finally, the Order states that the rule only applies to interconnections with 
facilities that are already subject to the utility OATT at the time the interconnection 
request is made, including distribution facilities subject to an OATT for the purpose of 
making wholesale sales. The FERC noted that the majority of small generators 
interconnect with facilities that are not subject to an OATT and, therefore, the final rule 
will not apply to most small generator interconnections. 

After careful consideration of all of the comments filed in this docket, the 
Commission finds good cause to adopt the revised generator interconnection standard 
attached as Appendix A to this Order. The positions of the parties and the 
Commission's conclusions with respect to the most significant issues raised in the 
comments are set forth below. Proposals not specifically discussed below have been 
considered and decided as reflected in the attached revised NC Standard. 

ISSUE 1. Request for Stakeholder Process 

Duke requested that the Commission "delay ordering adoption of the FERC 
interconnection standards to allow the parties time to further discuss interconnection 
issues with the goal of creating better understanding of existing processes and 
proposed changes that can benefit all parties." Duke believes the existing 
interconnection practices are not well understood, noting that "[sjome of the parties' 
comments seem to incorrectly suggest that only projects of 100 kW or less in size can 
be interconnected." Duke stated that it expects that "adopting a more complicated, 
administratively burdensome, costly interconnection procedure, such as adopting the 
FERC standards for state jurisdictional projects would only create further dissatisfaction 
among interconnecting generators." 

IREC recommended that the Commission establish "a working group with a 
limited scope and timeframe" that would propose additional modifications to the FERC 
Standard: 

Based on the experience in other states, it would be constructive to have 
such a working group meet six times over three months and report to the 



Commission its consensus modifications and points on which the 
participants failed to reach consensus. In particular, IREC recommends 
the working group address network connections, whether certain FERC 
screens can be dropped, and how the standard agreements can be 
simplified to accommodate smaller system installations. 

The NCSEA stated that, if the Commission does not adopt the FERC Standard, it 
should "initiate a stakeholder process of several meetings over three months to reach 
agreement on interconnection standards that will enable North Carolina to reach the 
goals mandated in the REPS [Renewable Energy and Energy Efficiency Portfolio 
Standard] legislation." 

Dominion noted that, during the previously undertaken collaborative effort, 

certain agreements and compromises were reached as part of the give-
and-take discussions and negotiations which culminated in the North 
Carolina Standard and associated application agreement which have been 
approved by this Commission. Additionally, as discussed in Duke's Initial 
Comments, based on experience in interconnecting customer generation 
projects, the existing interconnection processes used in North Carolina 
already provide simple and streamlined processes for interconnection. 
Accordingly, the Company strongly disagrees that any additional 
stakeholder meetings are necessary. 

Given that all of the State's utilities have issued requests for proposals to secure 
energy derived from renewable energy resources and that the offers submitted in 
response to those requests for proposals are expected to quickly evolve into contract 
negotiations, the Commission finds that there is a need to create certainty sooner, 
rather than later, regarding how interconnections will be handled. The Commission, 
therefore, concludes that it is appropriate to issue an Order at this time based on the 
current record established in this docket. Parties may petition the Commission, if 
necessary, to consider additional modifications after gaining experience with the revised 
NC Standard. 

ISSUE 2. Applicability of the North Carolina Standard 

Senate Bill 3 requires the Commission to establish interconnection standards for 
facilities with a generation capacity of 10MW or less to the electric public utility's 
distribution system. In its comments, however, the Public Staff stated that any 
interconnection standard established by the Commission should not be limited to 
interconnections to a utility's distribution system. The Public Staff noted that the 
Commission has jurisdiction over the interconnection of qualifying facilities (QFs) under 
the Public Utility Regulatory Policies Act of 1978 (PURPA)3 when the QFs are selling all 

Pub. L. No. 95-617, 92 Stat. 3117 (1978). A "qualifying facility" (QF) under PURPA may be 
either a "qualifying small power production facility" or a "qualifying cogeneration facility," as defined in 
16 U.S.C. 796(17)-(18). A "qualifying small power production facility" generally includes any facility up to 



of their output to the directly interconnected utility. Thus, the standard adopted by the 
Commission "should apply to all state-jurisdictional interconnections by generators 
10 MW and below," whether interconnected to the utility's distribution or transmission 
system. 

PEC and Dominion noted that the FERC's final rule applies only to 
interconnections with facilities already subject to the FERC's jurisdiction. If the 
generator interconnects to local distribution facilities but engages in FERC-jurisdictional 
power sales, the interconnection is subject to the FERC Standard. The utilities further 
noted that they "are assuming that the interconnection standards under consideration in 
this docket are for the purpose of a customer generator operating in parallel for 
purposes of energy export." 

All parties agreed that the NC Standard should apply to both residential and non
residential customers. 

In general, the FERC Standard applies to any interconnection in which the 
generator intends "to sell energy at wholesale in interstate commerce" and to any new 
request for interconnection to a utility's transmission system.4 In response to comments, 
however, the FERC clarified, as noted by the Public Staff, that states retain jurisdiction 
over the interconnection of a QF to a utility's transmission system when the QF is selling 
all of its output to the directly interconnected utility: 

When an electric utility is obligated to interconnect [with a QF], that is, 
when it purchases the QF's total output, the relevant state authority 
exercises authority over the interconnection and the allocation of 
interconnection costs. But when an electric utility interconnecting with a 
QF does not purchase all of the QF's output and instead transmits the QF 
power in interstate commerce, the [FERC] exercises jurisdiction over the 
rates, terms, and conditions affecting or related to such service, such as 
interconnections. Thus, the [FERC] has jurisdiction over a QF's 
interconnection to a Transmission System if the QF's owner sells any of 
the QF's output to an entity other than the electric utility directly 
interconnected to the QF. ... [S]tates will continue to exercise authority 
over QF interconnections when the owner of the QF sells the output of the 
QF only to an interconnected utility or to on-site customers.5 

The FERC stated that the same general rule applies with regard to 
interconnections with lower-voltage facilities: 

80 MW that "produces electric energy solely by the use, as a primary energy source, of biomass, waste, 
renewable resources, geothermal resources, or any combination thereof." 

4 Order No. 2003, at H 4. 
5 id- at ffll 813-14 (footnotes omitted). 



[T]he Final Rule applies to a request to interconnect to a public utility's 
facilities used for transmission in interstate commerce. It also applies to a 
request to interconnect to a public utility's "distribution" facilities used to 
transmit electric energy in interstate commerce on behalf of a wholesale 
purchaser pursuant to a [FERC]-filed OATT. But where the "distribution" 
facilities have a dual use, Le,., the facilities are used for both wholesale 
sales and retail sales, the Final Rule applies to interconnections to these 
facilities only for the purpose of making sales of electric energy for resale 
in interstate commerce? 

The FERC clarified its jurisdiction over such lower-voltage facilities used both for 
distribution of energy to retail customers and transmission of energy in interstate 
commerce, or "dual-use" facilities, in Order No. 2003-A, stating that 

because [FERC] has the authority to regulate all aspects of wholesale 
transactions in interstate commerce, it will exercise jurisdiction over 
interconnections to a "distribution" facility when the facility is included in a 
public utility's [FERC]-filed OATT and the interconnection is for the 
purpose of facilitating a jurisdictional wholesale sale of electric energy. If 
the Interconnection Customer seeks interconnection to a "distribution" 
facility that is already subject to the OATT, but does not intend to engage 
in a [FERC]-jurisdictional wholesale sale, then the [FERC] will not assert 
jurisdiction over the interconnection to the "distribution" facility.7 

To accommodate interconnections of both large and small generating facilities 
and to avoid a potential gap in federal and state jurisdiction, the Commission concludes 
that the revised NC Standard should apply to all state-jurisdictional interconnections, 
regardless of the size of the generator or the voltage level of the interconnection. In 
addition, the NC Standard will apply to all state-jurisdictional interconnections for 
parallel operation, whether the customer-generator is selling power or simply using the 
energy produced to offset its own consumption. 

ISSUE 3. Adoption of the FERC Standard 

The Public Staff recommended that the Commission adopt the FERC Standard 
as the revised NC Standard with the following modifications: (1) delete all references to 
the FERC, open access transmission tariffs, the FERC's dispute resolution process, and 
other similar items; (2) supplement the FERC Standard by adding the sections in the 
current NC Standard restricting the transfer of the interconnection agreement, requiring 
an external disconnect switch, limiting liability, providing indemnification, and 
maintaining insurance; and (3) use the North Carolina application and agreement, rather 
than the FERC application and agreement, for generators larger than 10 kW and no 
greater than 2 MW. The Public Staff's filing included a modified version of the FERC 

Jd. at fl 804 (footnotes omitted, emphasis in original). 
7 Order No. 2003-A, at fl 703 (footnotes omitted). 



Standard that it recommended be adopted as the revised NC Standard. The Public Staff 
also advocated that the Commission's Order in this docket state that the revised 
NC Standard will not be considered to be modified or updated in accordance with 
subsequent FERC action unless those changes are specifically approved by the 
Commission. 

PEC and Dominion recommended that the Commission adopt the FERC 
Standard and strongly opposed any attempt to modify it. They stated that any 
modifications would exacerbate, rather that eliminate, duplication and customer 
confusion. In its reply comments, however, Dominion recognized that certain changes 
would be required to the FERC Standard: "Although the Company would prefer to adopt 
the Federal Standard without modification to accommodate the current North Carolina 
Standard, it realizes that certain modifications are indeed necessary." 

Duke stated that the existing interconnection process used in North Carolina 
provides simple and streamlined processes when compared to the FERC processes. 
Duke stated that it has no objection to other utilities choosing to adopt the FERC 
process for all of their interconnection requests, but fails to see the benefit of adopting 
this standard for customer-generators that apply to interconnect to Duke's system. Duke 
asserted that it was skeptical about whether adoption of the FERC Standard would 
reduce costs to customers or further simplify the interconnection process. In its reply 
comments, Duke stated that it does not support adopting the FERC Standard for state-
jurisdictional interconnections. It stated that the existing North Carolina procedures are 
less administratively burdensome and less costly to both the utility and the customer-
generator than adopting the FERC Standard for non-FERC jurisdictional projects. Duke 
also noted that 

small-scale projects up to 100 kW in size are currently permitted to 
interconnect to the Company's distribution system under the streamlined 
NC Interconnection Standard, and Duke ... is supportive of discussions to 
expand the NC Interconnection Standard to include larger projects and to 
include three-phase customer generators that are now able to meet the 
anti-islanding requirements of IEEE 1547 and UL 1741. The comparable 
FERC SGIP process is only available for projects up to 10 kW in size. 

IREC and the NCSEA recommended that the Commission adopt the FERC 
Standard, but incorporate the following five best practices: (1) specifying shorter 
timelines and lower fees for small certified systems; (2) eliminating the requirement for 
external disconnect switches; (3) specifying the fees for additional engineering studies; 
(4) retaining the insurance levels in the current NC Standard; and (5) establishing a 
quick, efficient, low-cost dispute resolution procedure. 

Of the six parties filing comments in this docket, all but Duke recommended that 
the Commission adopt the FERC Standard, albeit with differences of opinion as to 
whether and what modifications would be appropriate. While it might first appear to be a 
simple matter to "just adopt the FERC Standard" in order to avoid confusion for 



generators, the FERC continues to adjust its standard in response to experience, 
changing market conditions, and complaints about slow processing of interconnection 
requests.8 Even if the Commission were to agree to every future revision to the FERC 
Standard, it would not be possible to maintain a standard that completely conforms to 
federal procedures because the FERC allows each transmission provider to adopt 
variations. 

The Commission concludes that the Public Staffs proposal provides the most 
workable means to achieve some amount of consistency with the FERC Standard while 
retaining and adopting policies that have served North Carolina well. The Commission, 
therefore, will use the FERC Standard as the starting point for state-jurisdictional 
interconnections and will make modifications and minor organizational changes, as 
necessary, to retain and improve upon the policy decisions made in North Carolina over 
the last few years. The remaining sections of this Order address proposals by the 
parties for such modifications. 

The Commission further makes clear, as recommended by the Public Staff, that 
subsequent modifications to the FERC Standard will not automatically modify the 
NC Standard unless and until any such changes are specifically approved by the 
Commission. 

ISSUE 4. Fee Structure 

The NCSEA advocated retention of North Carolina's current fee structure: $100 
for systems up to 20 kW and $250 for systems from 20 kW up to 100 kW. It advocated 
lower application fees for distributed generators 10 kW and under that use certified 
equipment. It did not specify the fee that would be appropriate for such generators, but 
simply cited to a report, "Freeing the Grid," which suggests that FERC's fee structure is 
"reasonable." 

IREC stated that it understands that the fees in the NC Standard were the 
product of negotiation and reflect amounts that have been agreed to as appropriate. 
IREC believes these fees are fair and reasonable and should be retained. 

The Public Staff did not oppose lower fees for applications of certified systems of 
10 kW and smaller. 

Dominion supported the retention of the existing North Carolina application fees. 
Although it believes the existing fees under-collect the Company's expenses, Dominion 
recognizes that the socialization of the costs associated with small generator 
interconnections would be in the public interest. 

For example, on November 2, 2007, the FERC opened Docket No. AD08-2-000 for the purpose 
of hosting a technical conference and inviting comments about interconnection queuing practices and 
how to best address problems resulting from existing queuing rules. On March 20, 2008, the FERC 
issued an order in which it required Regional Transmission Organizations to file reports regarding actions 
they are taking to improve their queue management. 



While several parties advocated the adoption of the FERC Standard with as few 
modifications as possible, no party specifically advocated adoption of the FERC's fee 
structure. The application fee structure adopted in North Carolina was the result of 
collaborative negotiation. The Commission found these fees to be reasonable when it 
reviewed the issue in 2005. The Commission, therefore, finds it appropriate to retain 
North Carolina's existing fee structure for generators 100 kW or smaller and to adopt 
the FERC fee structure for generators larger than 100 kW. The following fee structure 
results: 

• $100 for generators up to 20 kW; 

• $250 for generators larger than 20 kW up to 100 kW; 

• $500 for generators larger than 100 kW up to 2 MW; and 

• for generators larger than 2 MW {and smaller generators that fail the "Fast 
Track Process" screens), a deposit of up to $1,000 (or 50% of a good faith 
estimate) towards a feasibility study. The generator pays the actual costs of 
that study and any subsequent studies that might be required. 

ISSUE 5. Fees for Engineering Studies 

The NCSEA stated that, when a proposed project does not fit into the 
interconnection standard's screens, the cost of additional engineering studies should be 
spelled out in the interconnection standard rather than recovered through a charge 
determined by the utilities on a case-by-case basis. The NCSEA did not propose a 
specific fee structure for engineering studies. 

The Public Staff stated that it does not oppose the specification of fees for 
engineering studies if there is sufficient uniformity and predictability in the work required 
in connection with studying a project that does not fit into the screens provided by the 
FERC Standard. 

Dominion stated that it believes that to attempt to establish a fixed charge for 
required engineering studies would be speculative and recommended that the 
customer-generator pay the actual cost of any engineering studies. 

As noted above, several parties generally recommended adopting the FERC 
Standard with as few modifications as possible. The FERC Standard requires customer-
generators to pay the actual cost of engineering studies that might be required to assure 
their interconnections are properly designed. While the NCSEA advocated that fees for 
engineering studies be standardized and established in advance, it did not provide the 
Commission with a specific proposal for such a fee structure. The Commission agrees 
with Dominion that to do so would be speculative. 



The Commission, therefore, concludes that the current North Carolina policy, 
which is consistent with the FERC Standard, requiring customer-generators to pay the 
actual cost of any required engineering studies should be retained. If a customer-
generator believes the charges assessed in connection with a specific project to be 
unjust and unreasonable, it can file a complaint with the Commission, 

ISSUE 6. Dispute Resolution Process 

The Public Staff proposed to delete most of the dispute resolution section in the 
FERC Standard. The result would be a process under which parties provide each other 
written notice of dispute, and, if the parties are not able to resolve the dispute within two 
business days, "either party may contact the Commission for assistance in resolving the 
dispute." 

The NCSEA and IREC both recommended that an expedited, low-cost process 
be established for dispute resolution. While IREC concurred with the Public Staffs 
suggested modifications to the FERC's dispute resolution provision, it recommended 
that the Commission identify a neutral technical master who would have the authority to 
provide binding decisions should disputes arise. The NCSEA suggested that a technical 
master hired by the Commission be available through a telephone call. It stated that the 
best interconnection standards "provide a low-cost means of accessing an expert 
judgment." 

In response to the proposal by IREC and the NCSEA, the Public Staff replied that 
the current availability of a neutral technical master with sufficient knowledge of, and 
experience related to, North Carolina electric systems is unknown, as is the potential 
cost. As an alternative, the Public Staff noted that an expedited complaint process could 
be established with shorter response times and less formal procedures. For instance, 
the Public Staff could file an initial reaction to a complaint (within well-defined time 
deadlines similar to those adopted in Rule R8-63, the merchant plant rule) 
recommending that it be fast-tracked or dismissed, with subsequent review by the 
Commission if any of the parties involved so requested. 

Dominion agreed with the Public Staff's proposal to delete most of the section of 
the FERC Standard dealing with disputes, but disagreed with the proposal advanced by 
IREC and the NCSEA. 

The Commission notes that no party provided instances of any specific 
complaints from a generator regarding its effort to secure an interconnection with a 
North Carolina utility. Given the renewable energy requirements of Senate Bill 3, the 
electric utilities have every incentive to facilitate the development and interconnection of 
distributed generation, much of which could help them meet the law's requirements to 
use more renewable generation to serve customer demand. Because any dispute could 
ultimately evolve into a formal complaint, the Commission will not place itself in the 
position of directly assisting in dispute resolution as suggested by the Public Staff. 
Rather, the Commission concludes that it is more appropriate to adopt dispute 
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resolution language that directs disputing parties to contact the Public Staff for 
assistance in informally resolving the dispute. If the parties are still unable to resolve the 
dispute, either party may then file a formal complaint with the Commission. 

The Commission declines to adopt the deadlines in Rule R8-63. which reflect 
other statutory timetables applicable to generator certification proceedings. The 
Commission will, however, attempt to resolve interconnection complaints as quickly as 
possible and will give due consideration to motions for expedited treatment in specific 
cases. 

ISSUE 7. Transferring an Interconnection Agreement 

The interconnection agreement in the current NC Standard provides that the 
customer-generator shall not assign its rights nor delegate its duties under the 
agreement without the utility's written consent. In addition, the utility is prohibited from 
unreasonably withholding its consent to such an assignment. An assignee or new 
customer must submit a new application to interconnect and obtain the utility's written 
approval before any assignment can occur. The FERC Standard does not restrict 
transfers of interconnection agreements except for those 10 kW and smaller. The Public 
Staff stated that the Commission should consider supplementing the FERC Standard 
with a provision that restricts transfers consistent with current North Carolina policy. 

IREC disagreed with the Public Staff's proposal. It stated that new 
interconnection customers should assume the obligations of existing interconnection 
agreements, but assumption of these obligations can be efficiently accomplished 
through assignment of the existing agreement. It stated that to require a new owner to 
submit a new interconnection request for an existing, unmodified system is 
unnecessarily cumbersome, time-consuming and costly. 

The Commission concludes that it is appropriate to adopt the Public Staffs 
proposal, while requiring the inclusion of additional language clarifying that an existing 
generating facility does not need to be re-studied when ownership changes. It is required, 
however, that the new owner secure an interconnection agreement with the utility, and a 
new interconnection request is the appropriate means to initiate the effort to secure that 
new agreement. The fee for filing an interconnection request in these circumstances 
shall be $50 due to the limited resources needed to process transfers. 

ISSUES. Insurance 

The FERC Standard, which applies to FERC-jurisdictional interconnections 
involving generators no larger than 20 MW, provides that "the amount of insurance shall 
be sufficient to insure against all reasonably foreseeable direct liabilities given the size 
and nature of the generating equipment being interconnected, the interconnection itself, 
and the characteristics of the system to which the interconnection is made." The Public 
Staff recommended that the Commission supplement the FERC Standard with the 
following language from the NC Standard regarding insurance: 
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The Customer shall obtain and retain, for as long as its Generator is 
interconnected with the Company's system, liability insurance which 
protects the Customer from claims for bodily injury and/or property 
damage. For a non-residential Customer the minimum coverage shall be 
comprehensive general liability insurance with coverage of at least 
$300,000 per occurrence and for a residential Customer the minimum 
coverage shall be at a standard homeowner's insurance policy with liability 
coverage in the amount of at least $100,000 per occurrence. 

Dominion stated that it supports the retention of the insurance provision of the 
existing NC Standard. It stated that this provision "further protects the Company, its 
customers and the public from financial damages associated with a generator 
malfunction." 

IREC stated that the Commission should waive the insurance requirement for 
systems under 250 kW and retain the existing insurance requirement for larger systems. 
It stated that it is not aware of any claim for damages caused by an inverter-based 
system, although more than 30,000 such systems are operating in the United States. 
"Given the negligible risk associated with systems under 250 kW, IREC firmly believes 
that an insurance requirement is unnecessary for these systems." It stated that "the 
FERC Standard and the standards in almost all states do not require insurance for 
systems under 10 kW." It stated that systems over 250 kW could "conceivably damage 
a utility transformer." For these larger systems, IREC believes North Carolina's existing 
insurance requirements strike a balance that protects utilities while not imposing a 
barrier to entry to new generators. 

The NCSEA noted that the current interconnection agreement specifies levels of 
liability insurance and recommended that these insurance levels be retained for 
generators above 100 kW. It stated: 

In North Carolina, we find most often that 100 kW is the threshold for 
businesses [for] which generation of electricity is not the primary purpose 
of their respective enterprises. Also this threshold would align with the fee 
structure of up to 100 kW. Given IREC's comments to "waive the 
insurance requirements under 250 kW and retain existing requirements for 
larger systems," and the evidence they present, 100 kW or less generation 
should provide little, if any risk. 

During the negotiations that led to the current NC Standard, the parties were 
unable to agree on insurance provisions, and the issue was litigated before the 
Commission. At that time, the NCSEA advocated insurance requirements of $100,000 
and $300,000. The utilities stated at that time that their proposal for $500,000 of 
insurance was already a compromise and that their risk management analysis 
demonstrated that the insurance requirements associated with new generation were 
much higher. The Public Staff agreed with the NCSEA's proposal, which the 
Commission ultimately adopted. 
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In light of the fact that no party has provided the Commission with any evidence 
regarding the specific cost burden that the existing policy presents for customer-
generators and the comment by IREC that systems smaller than 250 kW present 
reduced risks, the Commission concludes that it is appropriate to retain North Carolina's 
existing insurance requirements for generators up to 250 kW. However, given the fact 
that the interconnection of larger generators could result in direct liabilities in excess of 
the minimums set out in the NC Standard, generators larger than 250 kW shall be 
required to provide insurance consistent with the FERC Standard. 

ISSUE 9. Self-insurance 

In supplemental comments, IREC raised an additional issue relative to insurance. 
It stated that there is an apparent discrepancy in the Public Staffs comments and 
recommendations regarding the ability of an interconnection customer to self-insure 
when interconnecting a generator from 10 kW up to 2 MW. It noted that the Public Staff 
submitted two proposed standard interconnection agreements: one for generators sized 
from 10 kW up to 2 MW, the other for generators greater than 2 MW. This second 
agreement includes a provision allowing the generator to self-insure, while the 
agreement for smaller generators does not. "IREC assumes that this is an unintended 
discrepancy given that there is no logical reason to create a 2 MW cut-off point as to 
whether an interconnection customer may, or must make an additional showing, to self-
insure." it correctly noted that the Commission's March 22, 2005 Order in this docket 
supports self-insurance: 

[T]he utilities state that they are agreeable to the acceptance of self-
insurance in lieu of additional insurance when the customer has a self-
insurance program established in accordance with commercially 
acceptable risk management practices that provides coverage at a level of 
at least the amount otherwise required in the interconnection standard. 
When a self-insurance situation occurs, the necessary language would be 
added to the interconnection agreement as an alternative to the insurance 
coverage. 

PEC stated in its reply comments that the "presently effective North Carolina 
Interconnection Agreement more adequately addresses the insurance requirements," 
but it prefers to use the FERC forms for the sake of uniformity. 

The City of Durham filed a letter asking that it be added to IREC's supplemental 
comments. In that letter, the City Manager stated that Durham is 

exploring the feasibility of installing renewable generation systems, some 
of which may fall into the 10 kW to 2 MW range. Our City has a well-
developed self-insurance program which has been in place for many 
years, and would potentially seek to self-insure any City-owned renewable 
energy systems. Should the City be required to purchase insurance by 
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interconnection standards, rather than self-insuring the system, it would 
impose an additional burden on undertaking such a project. 

The Commission is persuaded that the Public Staff did not intend to limit the self-
insurance option to generators over 2 MW. The Commission, therefore, finds good 
cause to retain North Carolina's existing provision regarding self-insurance for all 
interconnections subject to the NC Standard. 

ISSUE 10. Indemnification 

The Public Staff recommended that the Commission retain the existing provision 
in the NC Standard regarding indemnification. That provision states: 

The parties shall at all times indemnify, defend and save the other party 
harmless from any and all damages, losses, claims, including claims and 
actions relating to injury or death of any person or damage to property, 
demand, suits, recoveries, costs and expenses, court costs, attorney's 
fees, and all other obligations by or to third parties, arising out of or 
resulting from the other party's action or inaction of its obligations 
hereunder on behalf of the indemnifying party, except in cases of gross 
negligence or intentional wrongdoing by the indemnified party. 

Dominion agreed with the Public Staff's recommendation to retain the 
indemnification provision in both the standard itself as well as in the interconnection 
agreement. Similarly, IREC stated that the Commission should retain the 
indemnification provision from the Commission's March 22, 2005 Order. 

The Commission finds good cause to retain the indemnification provision in the 
current NC Standard. 

ISSUE 11. Limitation of Liability 

The Public Staff recommended that the Commission retain the provision in the 
current NC Standard relative to limitation of liability. That provision states: 

Each party's liability to the other party for any loss, cost, claim, injury, or 
expense, including reasonable attorney's fees, relating to or arising from 
any act or omission hereunder, shall be limited to the amount of direct 
damage actually incurred, in no event shall either party be liable to the 
other party for any indirect, special, incidental, consequential, or punitive 
damages of any kind. 

Dominion and IREC agreed with the Public Staffs recommendation. 

The Commission finds good cause to adopt the Public Staffs recommendation 
and to retain the provision in the NC Standard regarding limitation of liability. 
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ISSUE 12. External Disconnect Switch 

The Commission's March 22, 2005 Order in this docket stated that the parties 
were unable to reach consensus as to whether to require generators to provide an 
external disconnect switch (EDS). The Commission concluded that the EDS 
requirement proposed by the utilities was reasonable and stated: 

While the Commission is cognizant of the need to avoid unnecessarily 
imposing costs which might serve as barriers to the development of small 
distributed generation, safety for utility personnel and the public must be 
our paramount concern. 

As a result, the current NC Standard requires that generators provide an "isolation 
device," which is defined as: 

A manual load-break disconnect switch or safety switch with a clear visible 
indication of switch position between the Area EPS [Area Electric Power 
System] and the Generator. The switch must have pad lock provisions for 
locking in the open position. The switch must be visible to, and accessible 
to Company personnel. The switch must be in close proximity, and visible 
from, the customer's point of electrical interconnection with the Company's 
Area EPS. The switch must be labeled "Generator Disconnect Switch". 
The switch may isolate the Generator system and its associated load from 
the [Ajrea EPS or disconnect only the Generator from the Area EPS. 

The FERC Standard leaves the decision concerning whether to require an EDS 
to the utility's discretion. 

The Public Staff recommended that the Commission retain most of the current 
NC Standard language on this issue. 

IREC stated that the Commission should prohibit external disconnect switches 
for inverter-based systems. It stated that all inverters that meet IEEE standards have 
automatic shut-off capabilities integrated in their systems and shut down automatically 
in the event of grid failure. "External disconnect switches are unnecessary on such 
systems and represent a fourth or fifth level of redundancy that only serves to raise the 
cost of distributed generation with no commensurate safety improvement." 

Similarly, the NCSEA stated that the Commission should not require "redundant" 
disconnect switches. It cited an IREC document entitled "Freeing the Grid" and noted 
"that not one accident resulting from the islanding of net metered renewable energy 
systems has been reported." 
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Comments on Technical Advances 

In its November 20, 2007 Order Requesting Reply Comments, the Commission 
asked parties to address the following question: 

Have there been any technical advances since the Commission's 
March 22, 2005 Order in this docket that would justify a change in the 
standard relative to the requirement that generators provide an external 
disconnect switch? 

The Public Staff stated that it is not aware of any technical changes that would 
justify a change in the EDS requirement. 

IREC stated that both PG&E and the Sacramento Municipal Utility District have 
"voluntarily dispensed with the requirement for an external disconnect switch on 
inverter-based systems with a self-contained meter." It cited news releases from both 
utilities. It also stated that New Jersey and Colorado do not require EDSs. 

In its reply comments, PEC stated: 

For installations less than 10 kW, PEC now feels that installation of an 
external isolation switch is generally not necessary, since PEC's normal 
work rules address the possibility of customer-owned generation whether 
or not they have applied with PEC for interconnection. (PEC reserves the 
right to require some type of isolation device in certain situations, such as 
CT-metered services where removal of the meter will not isolate the 
customer facilities from the utility.) For installations above 10 kW, an 
isolation device of some type may be required .... 

In its reply comments, Duke stated that it is not aware of any technical advances 
that would eliminate the need for the EDS, nor would it expect there to be any. Duke 
argued that the currently-required EDS is an inexpensive, manually-operated switch that 
can be used to positively disconnect a customer-generator from the utility: 

The disconnect switch is required to comply with utility safe work practices 
that protect utility electrical workers and also for public safety. The switch 
provides a visible point of disconnection that ensures a source of 
generation is isolated from the electric service in the event that utility 
personnel need to perform routine maintenance activities or restore 
service in an outage-related event. 

Duke stated further that, although generators are required under the existing 
NC Standard to be compliant with IEEE 1547 and UL 1741, which require systems to 
disconnect from the grid in the event of an outage: 
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it is as likely that the generator may be required to be isolated from the 
grid under "normal conditions" when work is required on the customer's 
electric service. These activities can include work on the individual electric 
service entrance or metering installation, on the electric service secondary 
conductors, or on the lines and transformer feeding the electric secondary 
conductors. External disconnect switches are a very inexpensive 
component of the overall customer generator's installation, and a small 
price to pay to protect utility workers and the public. 

Dominion stated that its policy is that, "when circuits or equipment are to be 
worked as de-energized, the circuits or equipment shall be isolated from all sources of 
potential by opened disconnects, switches, cutouts, and such equipment made 
inoperable." 

On February 1, 2008, the NCSEA filed supplemental comments citing a January 
2008 report by the National Renewable Energy Laboratory (NREL), entitled "Utility-
Interconnected Photovoltaic Systems: Evaluating the Rationale for the Utility-Accessible 
Externa! Disconnect Switch," and noting recent activity in other states. The NREL report 
states: 

Modern small-commercial and residential PV [photovoltaic] systems 
include UL-listed components that meet rigorous standards. Inverter 
technology has advanced considerably in the past decade, and new 
inverters are required to meet the stringent standards of UL 1741 and 
IEEE 1547. The NEC [National Electrical Code] requires that an inverter 
de-energize its output upon loss of utility voltage and remain in that state 
until utility voltage has been restored .... Modern electronic inverters are 
reliable, intelligent, and comprehensively tested to ensure they do not 
backfeed to the grid during an outage .... In the case of an emergency 
when the grid is down, UL-listed inverters sense a situation known as 
"islanding" and automatically disconnect if the utility source is absent. 
Under all abnormal or grid-outage conditions, a UL-listed inverter 
disconnects in 2 seconds or less and only reconnects after 5 minutes of 
normal utility conditions. 

The NREL report further states: 

In the United States, 35 states have interconnection rules for distributed 
generation systems such as the inverter-based PV systems discussed in 
this paper. Among these states, 18 require an EDS for all systems, 8 
specifically waive the requirement for small systems (that meet specific 
technical requirements), and 9 leave the decision to utilities. 
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Comments on Availability of Schematics 

In its November 20, 2007 Order, the Commission further asked the utilities 
whether their "organization's line/field crews have available to them distribution system 
schematics that indicate the location of customer-owned generation and external 
disconnect switches." 

PEC stated that, in general, its field crews do not have information on the 
location of all customer-owned generation. PEC stated that because customers are 
capable of installing small generators without notifying the utility, it is not possible to 
provide accurate and reliable information to field crews. Duke stated that it has found it 
more effective to install signs and labels at the generator delivery transformer, revenue 
meter, and disconnect switch to identify the presence of generation. Dominion stated 
that it does not have the location of customer-owned generation and external 
disconnect switches indicated on its maps. Dominion's distribution system schematics 
do not typically identify customer-owned facilities, and there are no plans to do so in the 
future. 

Based on the parties' comments, including the findings reported by NREL, it 
appears that an EDS is no longer necessary for certified small inverter-based 
generators. To meet the standards of IEEE 1547 and UL 1741, these generators must 
automatically disconnect from the utility's system whenever there is an outage. While 
Duke argued that an EDS is still necessary for work "on the customer's electric service," 
the examples Duke cites would involve Duke disconnecting service to the customer-
generator, thus creating a localized outage to which the generator would respond by 
disconnecting. Moreover, although customers are required to notify the utilities and the 
Commission prior to construction of generation facilities, the utilities' linemen and field 
crews cannot be certain of the location of customer-owned generation. 

The Commission, therefore, finds good cause to approve a change in the 
NC Standard whereby an EDS will no longer be required for certified inverter-based 
generators up to 10 kW, and the decision whether to require an EDS for other 
generators will be left to the individual utility's discretion. 

ISSUE 13. Application Forms 

The FERC Standard adopts separate application forms for certified inverter-
based generators under 10 kW and for all other applications. 

The Public Staff recommended that the Commission adopt the application forms 
in the FERC Standard for certified inverter-based generators under 10 kW and for those 
generators larger than 2 MW. The Public Staff argued, however, that the 
interconnection application in the existing NC Standard should be modified to apply to 
generators between 10 kW and 2 MW. 
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Dominion expressed concern that the current North Carolina application form, 
which was originally designed for generators up to 100 kW, "may not provide the 
Company with sufficient detail to complete its investigation and approve the application 
form in a timely manner." 

Similarly, PEC stated that the Public Staffs proposal to adopt a variation of the 
presently-effective North Carolina application form for larger generators creates 
potential problems because of the relative lack of detail required by the form. PEC noted 
that the equivalent application in the FERC Standard "requires the customer to provide 
all of the pertinent information up front, which would enable PEC to expedite the review 
process and respond to the customer in a quicker, more efficient manner." PEC also 
noted that the Public Staffs proposed application form for this group of generators 
includes the statement, "If more than three generators/inverters will be used, complete a 
separate attachment with the information above." A similar statement regarding more 
than three transformers appears on the third page of the form. PEC believes the 
additional detail is unnecessary, and requested that the Commission delete these two 
statements if the Commission adopts the Public Staffs proposed application form in lieu 
of the equivalent FERC application form. 

The Commission concludes that, in order to simplify the process and reduce 
confusion, the current North Carolina application form should be eliminated and 
replaced by forms based largely on the FERC Standard. This will assure that utilities 
have the information they need to process interconnection requests quickly. Thus, 
customers installing a certified inverter-based generator no larger than 10 kW should 
complete and submit the interconnection request form found in Attachment 5 of the 
revised NC Standard, and all other customer-generators should complete and submit 
the interconnection request form found in Attachment 2 of the revised NC Standard. 

ISSUE 14. Interconnection Agreement 

The FERC Standard also adopts separate standard interconnection agreements 
for certified inverter-based generators under 10 kW and for all other generators. 

The Public Staff recommended that the Commission adopt the standard 
interconnection agreement in the FERC Standard for certified inverter-based generators 
under 10kW and the FERC Standard interconnection agreement, with the North 
Carolina-specific modifications discussed herein, for those generators larger than 
2 MW. The Public Staff advocated that the interconnection agreement in the existing 
NC Standard be used instead of the FERC Standard interconnection agreement for 
generators between 10 kW and 2 MW. 

In its reply comments, PEC stated: 

PEC agrees that the presently-effective North Carolina Interconnection 
Agreement more adequately addresses the insurance requirements and 
other additions recommended by the Public Staff. However, PEC is 
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concerned by the lack of consistency in adopting FERC forms for 
customers from 0 to 10 kW and 2.001 MW to 10 MW, but adopting a non-
FERC form for the mid-size generators. PEC believes that for the sake of 
uniformity and lack of confusion it would be preferable to use the FERC 
forms for all three agreements. 

The Commission concludes that the revised NC Standard should incorporate the 
FERC Standard interconnection agreements modified as provided in this Order to add 
certain North Carolina-specific requirements. The Commission is persuaded that, for the 
sake of uniformity and lack of confusion, it would be preferable to use only these two 
interconnection agreements for all generators rather than to add the existing 
NC Standard agreement for generators larger than 10 kW up to 2 MW. 

The NC Standard, therefore, will contain two interconnection agreements: one for 
certified inverter-based generators up to 10 kW, and one for all other generators. As 
stated in the interconnection request for customers installing a certified inverter-based 
generator no larger than 10 kW, such interconnections shall be subject to the terms and 
conditions provided in Attachment 5 of the revised NC Standard. All other customer-
generators shall be required to enter into the interconnection agreement provided in 
Attachment 9 of the revised NC Standard. 

ISSUE 15. Additional Provisions in the FERC Standard 

The FERC Standard includes the following provisions not found in the current 
NC Standard: 

• Three-Phase Power - The FERC Standard requires utilities to interconnect 
with facilities that generate three-phase power. 

• Deadlines - The FERC Standard requires utilities to make reasonable efforts 
to meet specific time-frames during the review process unless they and the 
generator agree to a different schedule. If the utility cannot meet a deadline, it 
must inform the generator and provide an explanation for the delay and an 
estimated completion date. 

• Confidentiality - The FERC Standard requires parties to protect confidential 
information. Each party is to employ at least the same standard of care to 
protect confidential information obtained from the other party that it uses to 
protect its own confidential information. 

• Maintain Records - The FERC Standard requires utilities to maintain records 
relating to interconnection requests for three years, subject to audit. 

• Comparability - The FERC Standard requires that utilities process 
interconnections for generation facilities that they own in the same manner 
that they process interconnection requests from non-utility generators. 
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• Site Control - The FERC Standard requires generators to demonstrate site 
control at the time they request interconnection, r a , that they own, or have a 
lease or an option on the site where the proposed generator would be located. 

• Security - The FERC Standard requires generators to provide the utility with 
financial security before the utility begins construction of the interconnection 
facilities or other required upgrades. 

• Construction and Operation and Maintenance (O & M) Costs - The FERC 
Standard requires generators to pay all actual costs of design and 
construction of the utility's interconnection facilities and any other necessary 
upgrades. The utility must bill these actual costs within three months of the 
interconnection being built, and the generator must pay the total within 
30 days of the billing. In addition, the FERC Standard allows the utility to 
charge the generator for O&M expenses, but the utility must file a rate 
schedule at the FERC in order to do so. 

As previously noted, many parties advocated adoption of the FERC Standard 
with as few modifications as possible, and no party opposed adoption of any of these 
provisions. The Commission finds good cause to include in the revised NC Standard the 
unopposed provisions in the FERC Standard regarding three-phase power, deadlines, 
confidentiality, maintenance of records, and comparability. 

The Commission further finds good cause to adopt a modified version of the 
provisions from the FERC Standard regarding site control, security, and construction 
and O & M costs. The Commission notes that none of these provisions were opposed or 
even addressed by the parties. However, taken in total, these provisions could make 
generator interconnections more difficult for small generators than the current 
NC Standard. 

With regard to the issue of site control, the Commission concludes that it is 
appropriate to only require the generator to demonstrate site control prior to execution 
of an interconnection agreement, not at the time the interconnection request is made. 
However, if two proposed generators are competing for capacity on the same circuit, the 
one that can demonstrate site control would have priority over the other. In addition, a 
generator must sign an interconnection agreement within 30 business days of the utility 
providing the agreement to the generator unless the utility waives the deadline because 
there is no competing generation waiting to interconnect. 

With regard to the issue of security, the Commission finds that it is appropriate to 
adopt the FERC Standard requiring generators to post security, but to allow the utility to 
waive the requirement if its credit policies show that the financial risks posed by the 
interconnection are de minimis, or if the utility's policies allow the acceptance of an 
alternative showing of credit-worthiness from the generator. To avoid the arbitrary 
application of such a policy, all waivers must be made in accordance with written 
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procedures adopted by the utility regarding establishment of security and credit
worthiness. 

With regard to the issue of construction and O & M costs, the Commission notes 
that, under the existing NC Standard, the utility charges the generator an ongoing 
monthly facilities charge which covers the original construction costs as well as O & M 
and equipment replacement costs. The Commission finds good cause to allow the 
generator to choose between North Carolina's current "extra facilities charge" approach 
to billing for construction costs and on-going O&M, or the FERC approach, under which 
it would have to pay the entire construction cost shortly after construction. Under the 
FERC approach, the utility may also charge the generator an on-going fee for 0 & M of 
the utility-owned interconnection and upgrade facilities. 

ISSUE 16. Uniform Utility Rate Schedules, Tariffs, and Riders 

The NCSEA noted that, although adoption of the FERC Standard would greatly 
simplify interconnection for small generators, "there will still remain a confusion of 
regulations and disparate terminology from company to company found in numerous 
Commission dockets, utility tariffs, riders and rate schedules that will continue to impact 
the economics and feasibility of DG [distributed generation]." The NCSEA requested 
that the Commission 

order a study of the feasibility of pulling these disparate regulatory impacts 
into a more unified regulation of interconnection, and until this can be 
implemented, to direct North Carolina utilities at this time to cross-
reference and make more consistent their tariffs, riders and schedules. At 
a minimum, a guideline to interconnecting DG in North Carolina should be 
published by the Commission or the Public Staff and the adopted FERC 
standard should be reflected by the utilities making changes in all related 
utilities tariffs, applications, fees, standby charges, metering charges, 
additional meters, and other procedures and regulations impacting 
interconnection. 

The Public Staff stated that, while it did not object to such an effort, it would likely 
not be feasible for all three utilities' applicable tariffs, riders and schedules to be placed 
into a unified regulatory structure because the utilities would probably also have to 
change their tariffs in Virginia and South Carolina. The Public Staff recommended that 
the Commission's Order in this docket "require the utilities to file a list of all tariffs and 
regulations, such as the avoided cost tariffs and terms and conditions, that are affected 
by the replacement of the current Interconnection Standard with the new standard, 
along with proposed modifications." 

IREC concurred with the Public Staff's recommendation with regard to this issue. 

The Commission finds good cause to adopt the Public Staffs recommendation 
and to require the utilities, within 30 days, to file a list of all affected rate schedules, 
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tariffs, riders and service regulations and proposed revisions, as necessary, to comply 
with this Order and conform to the revised NC Standard. The Commission will not, 
however, require the utilities to file unified tariffs or cross-references as urged by the 
NCSEA except to the extent necessary to incorporate the generator interconnection 
standard adopted herein. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the modified version of the FERC small generator interconnection 
procedures, forms and agreements attached as Appendix A shall be, and hereby is, 
adopted as the generator interconnection standard for North Carolina, effective for 
interconnection requests made after the date of this Order. The revised NC Standard 
shall apply to all future requests to modify or transfer existing, state-jurisdictional 
interconnection agreements. 

2. That the utilities file with the Commission, not later than 30 days after the 
date of this Order, a list of all affected rate schedules, tariffs, riders and service 
regulations and proposed revisions to them as necessary to comply with this Order and 
conform to the revised NC Standard. 

ISSUED BY ORDER OF THE COMMISSION. 

This the _ 9 ^ day of June, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L. Mount, Deputy Clerk 

Commissioner James Y. Kerr, II did not participate. 

Kc060908.06 

23 



STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 101 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Approval of Generator 
Interconnection Standard 

) ORDER ALLOWING WRITTEN 
) COMMENTS ON MOTION 
) FOR RECONSIDERATION 

BY THE COMMISSION: On June 9, 2008, the Commission issued an Order in 
the above-referenced docket, adopting a revised Generator Interconnection Standard in 
North Carolina, In the revised Interconnection Standard, an external disconnect switch 
(EDS) is no longer required for a certified inverter-based generator under 10 kW. The 
Commission's Order left the decision as to whether to require an EDS for other 
generators to the discretion of the individual utility providing the interconnection. 

On July 9, 2008, Duke Energy Carolinas, LLC (Duke) filed a Motion for 
Reconsideration requesting that the Commission amend the Interconnection Standard 
to require an EDS for all generators. In support of its Motion, Duke included references 
to various technical sources, including IEEE standards and the National Electric Code. 

The Commission finds good cause to allow other parties to file written comments 
and reply comments regarding Duke's Motion. 

IT IS, THEREFORE, ORDERED as follows: 

1. Parties may file written comments regarding Duke's July 9, 2008 Motion 
for Reconsideration on or before September 30, 2008. 

2. Parties may file written reply comments on or before October 30, 2008. 

ISSUED BY ORDER OF THE COMMISSION. 

This the _27^ day of August, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L Mount, Deputy Clerk 
Kc0a26O8.02 

Commissioner James Y Kerr, II did not participate in this decision. 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 118 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 
In the Matter of 

Investigation of Integrated Resource Planning 
In North Carolina - 2008 

ORDER GRANTING 
REQUESTS FOR WAIVER OF 
COMMISSION RULES R8-60 
AND R8-67 AND MOTION FOR 
EXTENSION OF TIME TO FILE 
2008 IRP PLANS AND REPS 
COMPLIANCE PLANS 

BY THE CHAIRMAN: On August 18, 2008, North Carolina Electric Membership 
Corporation (NCEMC), Blue Ridge Electric Membership Corporation (BREMC), French 
Broad Electric Membership Corporation (FBEMC), and Piedmont Electric Membership 
Corporation (PEMC) filed a request that the Commission waive their obligation, arising 
under Commission Rules R8-60 and R8-67, to file their Renewable Energy and Energy 
Efficiency Portfolio Standard (REPS) compliance plans as part of their Integrated 
Resource Planning (IRP) 2008 biennial report, and that their REPS compliance plans 
instead be submitted by GreenCo Solutions, Inc. (GreenCo). Also on that date, 
GreenCo filed a request on behalf of its 23 member electric membership corporations 
for a waiver of the obligation of each member to file an individual REPS compliance 
plan in connection with the IRP filings to be made in the above-captioned docket and to 
allow GreenCo to file a consolidated REPS compliance plan on behalf of its members. 
In support of these requests, NCEMC (for itself and on behalf of FBEMC), BREMC, and 
PEMC state that they will refer to the compliance plan filed by GreenCo in the body of 
their IRP filings and that they "fully intend to incorporate the data, information, and 
conclusions derived from that compliance plan in their resource planning efforts." 
GreenCo, NCEMC, and the requesting electric membership corporations believe that 
approval of the requested waivers "will facilitate overall compliance with the IRP and 
REPS reporting requirements." In addition, they believe that the filings of NCEMC and 
GreenCo (when combined with the separate filings of non-GreenCo member electric 
membership corporations EnergyUnited, Halifax Electric Membership Corporation, and 
Rutherford Electric Membership Corporation) "will provide the Commission complete 
and accurate reporting of the data and information required by Rules R8-60 and R8-67." 

On August 22, 2008, and August 25, 2008, Duke Energy Carolinas, LLC (Duke) 
filed a motion for an extension of time through and including November 3, 2008, to file 
its 2008 IRP biennial report, including its REPS compliance plan. In support of its 
motion, Duke states that it "is conducting analyses to identify the optimum resource mix 
to meet its customers' needs for a highly reliable energy supply at the lowest 



reasonable cost under a wide range of operating environments," and that the requested 
extension of time "will enable the Company to have additional time to further refine its 
resource planning analysis to address the very complex issues that impact that 
analysis." Commission Rule R8-67 requires that any electric power supplier subject to 
the IRP rule, Rule R8-60, file its REPS compliance plan as part of its annual IRP filing. 
Duke, therefore, requests that the extension apply to its REPS compliance plan as well. 
Duke states that the extension of time will not prejudice the Commission or any other 
party's ability to investigate Duke's 2008 IRP or its REPS compliance plan and is 
necessary to enable Duke to provide a complete and accurate 2008 IRP. 

No objections to the electric membership corporations' requests or to Duke's 
proposed extension of time have been filed. 

Based on the foregoing, the Chairman finds good cause to grant the requests by 
NCEMC, BREMC, FBEMC, PEMC, and GreenCo for waiver of Commission Rules 
R8-60 and R8-67 and to allow GreenCo to file an REPS compliance plan for its 
members separate from their 2008 IRP biennial report. The Chairman further finds good 
cause to grant Duke's request for an extension of time through and including 
Novembers, 2008, for the filing of its 2008 IRP biennial report and REPS compliance 
plan. In order to provide for this docket to proceed on the same schedule for all parties, 
the Chairman concludes that this extension of time shall apply to all parties required to 
file a 2008 biennial report by Commission Rule R8-60. This docket will proceed 
according to Rule R8-.60 after the filing of the 2008 biennial reports. 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 27th day of August, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Gait L Mount, Deputy Clerk 

Kc082608.03 



APPENDIX 6 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 119 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
2008 REPS Compliance Plans ORDER GRANTING 

REQUEST FOR WAIVER OF 
COMMISSION RULE R8-67 
AND FOR EXTENSION OF 
TIME TO FILE 2008 REPS 
COMPLIANCE PLANS 

BY THE CHAIRMAN: On August 27, 2008, North Carolina Municipal Power Agency 
Number 1 (NCMPA1) and North Carolina Easter Municipal Power Agency (NCEMPA), on behalf 
of their members, filed a joint request for a waiver of their members' obligations to file individual 
Renewable Energy and Energy Efficiency Portfolio Standard (REPS) compliance plans and 
reports pursuant to Commission Rule R8-67 and, instead, authority for each Power Agency to 
file, on behalf of its members, on a consolidated basis, a REPS compliance plan and report 
consistent with the requirements of Senate Bill 3. In support of their request, the Power 
Agencies state that each has entered into an agreement with each of its members to develop, 
assist in the development of, and coordinate REPS compliance plans and reports and that they 
believe that such consolidated reporting will be more efficient and actually facilitate overall 
compliance with Senate Bill 3 by the Power Agencies' members. The Power Agencies note that 
by Order dated August 27, 2008, the Commission granted similar relief to the electric 
membership corporations. The Power Agencies further request that the Commission extend the 
date to file 2008 REPS compliance plans until November 3, 2008, as was allowed in the 
Commission's August 27, 2008 Order for those electric power suppliers subject to the 
Commission's integrated resource planning rule. 

The Chairman finds good cause to grant the requests by NCMPA1 and NCEMPA for 
waiver of Commission Rule R8-67 to allow each Power Agency to file a consolidated REPS 
compliance plan on behalf of its members. The Chairman further finds good cause to grant the 
Power Agencies' request for an extension of time through and including November 3, 2008, for 
the filing of 2008 REPS compliance plans by any electric power supplier. 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 27th day of August, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Renne Vance, Chief Clerk 

Kc082708.03 



APPENDIX 7 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-100, SUB 121 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 
In the Matter of 

Implementing a Tracking System for 
Renewable Energy Certificates 
Pursuant to Session Law 2007-397 

) ORDER ESTABLISHING 
) PROCESS FOR DEFINING 
) REC TRACKING SYSTEM 
) REQUIREMENTS AND 
) SELECTING A PROVIDER 

BY THE COMMISSION: On August 20, 2007, North Carolina enacted 
comprehensive energy legislation, Session Law 2007-397 (Senate Bili 3), that, among 
other things, establishes a Renewable Energy and Energy Efficiency Portfolio Standard 
(REPS) for this State to promote the development of renewable energy and energy 
efficiency. 

G.S. 62-133.8(i) requires the Commission to adopt rules to implement the 
provisions of this section. In developing such rules, the Commission shall, in part: 

(1) Provide for the monitoring of compliance with and enforcement of 
the requirements of this section [REPS]. 

(7) Develop procedures to track and account for renewable energy 
certificates, including ownership of renewable energy certificates that are 
derived from a customer owned renewable energy facility .... 

On February 29, 2008, and March 13, 2008, the Commission issued Orders in 
Docket No. E-100, Sub 113 adopting final and amended rules implementing Senate 
Bill 3. In the February 29, 2008 Order, the Commission concluded that REPS 
compliance would be determined by tracking renewable energy certificates (RECs) 
associated with renewable energy and energy efficiency. The Commission further 
concluded that a "third-party REC tracking system would be beneficial in assisting the 
Commission and stakeholders in tracking the creation, retirement and ownership of 
RECs for compliance with Senate Bill 3" and stated that "[t]he Commission will begin 
immediately to identify an appropriate REC tracking system for North Carolina," 

On July 17, 2008, the North Carolina Sustainable Energy Association (NCSEA) 
filed a Petition requesting the Commission to investigate, evaluate, and adopt criteria for 
a REC tracking system to assist in determining compliance with REPS. In its Petition, 
NCSEA recommended criteria that it believes are the "bare minimum" necessary for a 



functional REC tracking system. Pending issuance of this Order, NCSEA's Petition was 
filed in Docket No. E-100, Sub 113. 

On July 21, 2008, the Public Staff filed comments and recommendations 
concerning NCSEA's Petition. In its filing, the Public Staff stated its belief that the 
specification proposed by NCSEA generally "provides a reasonable and desirable basis 
for the development of the North Carolina REC tracking system." The Public Staff 
recommended that the Commission: (1) issue an order establishing a deadline for 
interested parties to comment on, and propose modifications to, the proposed 
specification; and (2) establish a roundtable, if necessary, after receipt of comments for 
the purpose of reaching consensus on a specification for the REC tracking system. 

After careful consideration, the Commission now finds good cause to initiate this 
proceeding in order to move ahead with efforts to define the requirements for a third-
party REC tracking system and its administrator, with the intent of issuing a Request for 
Applications (RFA) in late 2008 and selecting a provider during the first quarter of 2009. 
To that end, the Commission has developed the attached draft Requirements Document 
and requests North Carolina electric power suppliers, independent generators, 
customers, and other interested parties to comment and further participate as 
appropriate in the Commission's REC tracking system provider selection process. The 
Commission notes that REC tracking systems operating in other states and regions are 
typically funded via user fees, and encourages potential users (generators and utilities) 
to participate in this proceeding. 

IT IS, THEREFORE, ORDERED, as follows: 

1. That all parties of record in Docket No. E-100, Sub 113 shall be deemed 
to be parties of record in this proceeding without the need to file petitions to intervene. 

2. That other interested persons that wish to become format parties and 
participate in this proceeding may file petitions to intervene pursuant to Commission 
Rules R1-5andR1-19. 

3. That parties wishing to comment on the attached draft Requirements 
Document, including an estimate of the number of generators and users that the North 
Carolina REC tracking system should attempt to accommodate, shall file any such 
comments by September 22, 2008. 

4. That Commission Staff shall convene a stakeholder group comprised of 
parties and other interested persons, other than potential REC tracking system providers, 
to explore parties' comments and finalize the Requirements Document. The initial 
meeting of the stakeholder group shall begin at 9:30 a.m. on September 26, 2008, in 
Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, Raleigh. 

5. That the Commission shall schedule brief presentations by potential REC 
tracking system providers that might be interested in responding to the Request for 



Applications beginning at 1:00 p.m. on November 3, 2008, in Commission Hearing 
Room 2115, Dobbs Building, 430 North Salisbury Street, Raleigh. Any potential REC 
tracking system provider who wishes to make a presentation shall contact Kimberly 
Jones at (919)733-0846 and provide 14 copies of its presentation materials by 
October 23, 2008, in order to be placed on the agenda. 

6. That parties wishing to provide comments regarding the criteria that 
should be used by the Commission in evaluating applications submitted by potential 
REC tracking system providers should file those comments by November 14, 2008. 

7. That the Chief Clerk shall mail a copy of this Order to all persons who have 
filed registration statements with the Commission pursuant to Commission Rule R8-66. 

8. That the Petition filed on July 17, 2008, by NCSEA and the Comments 
filed on July 21, 2008, by the Public Staff in Docket No. E-100, Sub 113 shall be 
transferred to this docket, 

ISSUED BY ORDER OF THE COMMISSION. 

This the 4th day of September, 2008. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L. Mount, Deputy Clerk 

Kc090408.05 
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First Draft 
System Requirements 

North Carolina Renewable Energy Certificate Tracking System 
(NC-RETS) 

I. Introduction and Background 

On August 20, 2007, North Carolina enacted comprehensive energy legislation, 
Session Law 2007-397 (Senate Bill 3), that, among other things, establishes a 
Renewable Energy and Energy Efficiency Portfolio Standard (REPS) for this State to 
promote the development of renewable energy and energy efficiency. G.S. 62-133.8(i) 
requires the Commission to adopt rules to implement the provisions of this section. In 
developing such rules, the Commission shall, in part: 

(1) Provide for the monitoring of compliance with and enforcement of the 
requirements of this section [REPS]. 

(7) Develop procedures to track and account for renewable energy 
certificates, including ownership of renewable energy certificates that are 
derived from a customer owned renewable energy facility.... 

On February 29, 2008, and March 13, 2008, the Commission issued Orders in 
Docket No. E-100, Sub 113 adopting final and amended rules implementing Senate 
Bill 3. In the February 29, 2008 Order, the Commission concluded that REPS 
compliance would be determined by tracking renewable energy certificates (RECs) 
associated with renewable energy and energy efficiency. The Commission further 
concluded that a "third-party REC tracking system would be beneficial in assisting the 
Commission and stakeholders in tracking the creation, retirement and ownership of 
RECs for compliance with Senate Bill 3," and stated that "[t]he Commission will begin 
immediately to identify an appropriate REC tracking system for North Carolina." 

The Commission is now moving ahead with efforts to develop the requirements 
for such a third-party REC tracking system and its administration, with the intent of 
issuing a Request for Applications (RFA) in late 2008 and implementing NC-RETS in 
the first quarter of 2009, or as soon thereafter as practicable. The successful Applicant 
would be expected to become the Contractor that would develop, operate and maintain 
NC-RETS for at least four years. 

II. Scope of the Project 

The overall purposes of NC-RETS are to track utility compliance relative to the 
State's REPS requirements and to ensure against double-counting of RECs. G.S. 62-133.8 
requires all North Carolina electric power suppliers to meet a specific percentage of their 
customers' electricity needs via renewable energy and energy efficiency, with slight 
differences for the electric public utilities versus electric membership corporations and 
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municipal utilities. In addition, the law sets specific requirements for solar energy resources, 
swine waste resources, and poultry waste resources. NC-RETS will be required to track 
each individual utility's compliance against its individual statutory requirements, as well as 
its contribution toward the statewide aggregated goals for swine and poultry waste 
resources. The details of these REPS requirements are explained below. To the extent 
there is any conflict between the requirements in G.S. 62-133.8 and this document, or the 
requirements in the Commission's Orders in Docket No. E-100, Sub 113 and this 
document, the requirements in the statute and/or those Orders shall apply. 

III. Requirements for Electric Public Utilities1 

In calendar years: REPS requirement:2 

2012, 2013, 2014 3% of 2011 North Carolina retail sales 
2015, 2016, 2017 6% of 2014 North Carolina retail sales 
2018, 2019, 2020 10% of 2017 North Carolina retail sales 
2021 and thereafter 12.5% of 2020 North Carolina retail sales 

An electric public utility may meet the REPS requirement by; 

a. Generating electric power at a "new renewable energy facility" (see 
glossary of definitions at the end of this document). 

b. Using a renewable energy resource to generate electric power at a 
generating facility other than the generation of electric power from waste 
heat derived from the combustion of fossil fuel. 

c. Reducing energy consumption through the implementation of an energy 
efficiency measure. Up to 25% of the REPS requirement through 2020 
may be met through savings due to implementation of energy efficiency 
measures. Beginning in calendar year 2021 and each year thereafter, an 
electric public utility may meet up to 40% of its REPS requirement through 
savings due to implementation of energy efficiency measures. 

d. Purchasing electric power from a "new renewable energy facility." If such a 
facility is located outside of North Carolina, the electric power must be 
delivered to an electric public utility in North Carolina, and the RECs 
cannot be sold separately to another electric public utility. 

e. Purchasing RECs from new renewable energy facilities. For Duke and 
PEC, RECs from out-of-state facilities shall not be used to meet more than 

Duke Energy Carolinas, LLC (Duke), Progress Energy Carolinas, Inc. (PEC), Virginia Electric and Power 
Company d/b/a Dominion North Carolina Power (Dominion), New River Light and Power, and Western 
Carolina University. 
2 In Docket No. E-100, Sub 113, the Commission has requested comments regarding the interpretation of 
the REPS compliance requirements in G.S. 62-133.8 for specific years. This draft Requirements 
Document contains one interpretation as a place-holder and will be amended, as necessary, to conform 
to the Commission's decision in Docket No. E-100. Sub 113. 
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25% of the REPS requirement. An electric public utility may not purchase 
RECs derived from energy efficiency to meet its REPS requirement. 

IV. Requirements for Electric Membership Corporations (EMCs) (31 entities, 
including 5 headquartered outside North Carolina) and Municipalities (Munis) 
(72 entities) 

In calendar years: REPS requirement:3 

2012, 2013, 2014 3% of 2011 North Carolina retail sales 
2015, 2016, 2017 6% of 2014 North Carolina retail sales 
2018 and thereafter 10% of 2017 North Carolina retail sales 

EMCs and Munis may meet the REPS requirement by: 

a. Generating electric power at a new renewable energy facility. 

b. Reducing energy consumption through the implementation of demand-
side management or energy efficiency measures. 

c. Purchasing electric power from a renewable energy facility or a 
hydroelectric power facility, provided that no more than 30% of the REPS 
requirement may be met with hydroelectric power, including allocations 
made by the Southeastern Power Administration (SEPA). 

d. Purchasing RECs from renewable energy facilities. RECs from out-of-
state renewable energy facilities can be used to meet no more than 25% 
of the REPS requirement. 

e. Acquiring all or part of its electric power through a wholesale purchase 
power agreement with a wholesale supplier of electric power whose 
portfolio of supply and demand options meets the REPS requirement. 

3 See Footnote No. 2. 
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V. Statewide Requirements4 

RECs derived from swine waste resources and poultry waste resources apply 
toward both the utility-specific calendar-year requirements as well as toward statewide 
aggregated requirements, as shown below. In addition, electric power suppliers are 
required to meet a certain amount of their annual REPS requirement via solar 
resources, as shown below. 

Years 

2010 
2011 

2012 

2013 

2014 

2015 
2016 
2017 

2018 
etc. 

Solar Energy Resource 
Requirement 

.02% of retail sales in that 
year (about 28,000 MWh) 

.07% of retail sales in that 
year (about 100,400 MWh) 

.07% of retail sales in that 
year (about 102,000 MWh) 

.07% of retail sales in that 
year (about 103,600 MWh) 

.14% of retail sales in that 
year (about 210,600 to 
217,300 MWh) 

.20% of retail sales in that 
year (about 315,500 MWh in 
2018) 

Swine Waste Resource 
Requirement 
(Aggregated) 

N/A 

.07% of statewide retail 
sales in that year (about 
100,400 MWh) 

.07% of statewide retail 
sales in that year (about 
102,000 MWh) 

.07% of statewide retail 
sales in that year (about 
103,600 MWh) 

.14% of statewide retail 
sales in that year (about 
210,600 to 217,300 MWh) 

.20% of statewide retail 
sales in that year (about 
315,500 MWh in 2018) 

Poultry Waste 
Resource 
Requirement 
(Aggregated) 

N/A 

170,000 MWh 

700,000 MWh 

900,000 MWh 

900,000 MWh 

900,000 MWh 

See Footnote No. 2. 
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VI. Anticipated volume of RECs5 

Compliance 
Year 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

2019 

2020 

2021 and 
thereafter 

Estimated statewide retail 
sales 

141,159,021 MWh (2011 sales) 

141,159,021 MWh (2011 sales) 

141,159,021 MWh (2011 sales) 

148,043,643 MWh (2014 sales) 

148.043,643 MWh (2014 sales) 

148,043,643 MWh (2014 sales) 

155,264,041 MWh (2017 sales) 

155,264,041 MWh (2017 sales) 

155,264,041 MWh (2017 sales) 

2020 sales for electric public 
utilities 
2017 sales for EMCs and 
Munis 

REPS requirement 
as a % of retail sales 

3% 

3% 

3% 

6% 

6% 

6% 

10% 

10% 

10% 

12.5% for electric 
public utilities 
10% for EMCs and 
Munis 

REPS requirement 
expressed in MWh 

4,234,771 MWh 

4,234,771 MWh 

4,234,771 MWh 

8,882,619 MWh 

8,882,619 MWh 

8,882,619 MWh 

15,526,404 MWh 

15,526,404 MWh 

15,526,404 MWh 

VII. Banking of RECs, Expiration of RECs. Retirement of RECs 

1. RECs (whether or not bundled with electric power) claimed by an electric 
power supplier to comply with the REPS requirement must have been earned 
(produced) after January 1, 2008. If not created by a utility, they must be purchased by 
a utility within three years of the date they were earned (produced). RECs shall be 
retired when used for REPS compliance and shall not be used for any other purpose. A 
REC may be used for REPS compliance in the year in which it is acquired or obtained 
by an electric power supplier, or in any subsequent year, except that an electric public 
utility must use a REC to comply with its REPS requirement within seven years of 
recovering related costs from customers. EMCs and Munis are under no such deadline. 

2. For nonutility generators, RECs expire three years after their creation 
unless sold within that time to an electric power supplier for REPS compliance. 

VIII. Registration of Generators 

Generating facilities whose RECs may be used for REPS compliance must 
register with the Commission before their generation data is accepted into NC-RETS. 
This includes generating facilities located outside of North Carolina, generating facilities 
owned by utilities, generating facilities owned by customers, and generating facilities 

See Footnote No. 2. 
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owned by other independent third parties. The Commission will notify the NC-RETS 
Administrator when it certifies a generating facility as being eligible to have its RECs 
counted toward REPS compliance, including informing the NC-RETS Administrator as 
to whether the generating facility meets the definition of a "new" renewable energy 
facility and whether its RECs can appropriately count toward the set-asides for solar 
energy resources, swine waste resources, or poultry waste resources. 

IX. Technical Requirements 

1. The successful Applicant shall create, maintain, and operate an Internet-
based REC tracking system to serve North Carolina. The Applicant must propose an 
Internet-based system accessible by multiple, simultaneous users with secure login for 
both input and retrieval of data. 

2. The Applicant must provide its proposed architectural solution. Diagrams 
showing major system components, their interrelationships and interfaces, and 
supporting diagrams and materials may be included to provide the Commission a visual, 
as well as a narrative, representation of the proposed technical operating environment. 
The Applicant must provide the following information: 

a. Identification and description of the proposed hardware and 
operating system (OS) platform and components. 

b. The proposed software components, including software 
development tools, language, and technology, software version(s), database 
management system, commercial-off-the-shelf software products (as applicable), 
middleware, other software modules, standard and ad hoc reporting software, 
and the planned number of installations. This information must include specifying 
the vendor of each component (including the vendor's proprietary software 
components). The Applicant must identify and describe the proposed network 
infrastructure and components that will be used. 

c. The proposed application architecture that will be used, including a 
component model and distribution of the application across an n-tier architecture. 
The Applicant should also specify which HTML encoding and other standards will 
be used in developing and maintaining the system and the rationale for selecting 
each standard that will be applied. 

d. A description of how the system will be designed to interoperate 
with a standard email product, as well as a description of how the http file 
transfer functionality will be "built-into" NC-RETS to allow users to submit electric 
generation data, Btu production data and energy efficiency/ demand side 
management data and certification and eligibility information. NC-RETS should 
be designed such that Account Holders receive an email notification of any 
activity in their accounts. 

e. A description of the migration path for the system components 
described above that explains how the system could be upgraded or modified to 
support extensibility requirements in the event that the actual volume of data or 
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number of system users increases beyond anticipated numbers or when new 
functionality is added. 

f. A description of how the system can operate as a purely html 
solution able to run on multiple commercial browsers without requiring the 
installation of any software on the system users' computers. 

g. A description of how the Applicant will migrate historic (from 
January 2008 until NC-RETS is fully operational) REC data into the system. 

h. An overall approach for an integrated database design and model, 
including products, platform location, redundancy, and centralization. If the 
proposal does not offer a single, integrated database, the Applicant must include 
the data synchronization approach or other provisions for maintaining integrity 
between databases. 

3. The Applicant must provide its proposed security and audit strategy for 
NC-RETS. The Applicant's proposal must provide enough detail so the Commission can 
evaluate the Applicant's knowledge and intended approach. The Applicant shall provide, 
at a minimum: 

a. A secured web portal interface with password protection for static 
data collection, user access, and reporting. 

b. Restricted access privileges based on participant and user roles. 

c. Well-defined system backup and recovery processes. 

d. Secured file transfer and data upload processes using encrypted 
communications for all data interfaces. 

4. The Applicant shall demonstrate how NC-RETS will provide an efficient, 
flexible way to control and administer multiple levels of system user access, including a 
method for defining roles-based authorizations (permissions) for all system 
components. The proposal must include at least the following: 

a. Identification and description of the proposed security architecture, 
including each proposed level of security (e.g., application, database, network, 
server, etc.). 

b. Proposed approach for managing security levels (e.g., defining, 
assigning, and maintaining levels of system access and permissions). 

c. Proposed security procedures and associated documentation for 
various kinds of users. 

d. Proposed approach to security with respect to delivering access to 
NC-RETS end-users via a secured web portal. 

e. Proposed approach for providing user and transactional audit 
capabilities. 

f. An explanation of how the Applicant anticipates that the proposed 
security and audit strategy (in tandem with other of the Applicant's system 
solution components) will address the requirement that the adopted and 
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implemented web solution will qualify for certification by an independent, third-
party certifier (e.g., Webtrust). 

g. In the event future system requirements include two-way 
authentication (e.g., some subset of end-users require personal identification for 
specific transactions that essentially necessitate electronic signatures), propose 
how addressing this possible future requirement would be integrated into the 
security-related approaches described immediately above. 

5. The Applicant must provide its proposed solution to address data volumes 
and retention requirements. The proposal must provide enough detail to demonstrate 
that it provides sufficient CPU, storage, and appropriate programming logic to allow for 
accurate and timely data processing in an environment that must be able to support all 
of the requirements for: 

a. Up to private system users. 

b. Up to accounts, some of which will be designated as Generator 
Accounts, some of which will be utility energy efficiency/demand side 
management accounts and others of which will be designated as Utility 
Compliance Accounts. 

6. The Applicant must provide a user interface proposal that allows users to 
easily execute the following actions: 

a. Initiate transfer of RECs and confirm receipt of RECs to and from 
other owners; 

b. Transfer RECs, by vintage and fuel type, from various accounts into 
compliance/retirement accounts; 

c. Enter the appropriate prior year's retail sales, which NC-RETS then 
converts into the current year's REPS compliance obligation (for display in the 
Utility's compliance account and in reports available to regulators and the public); 
and 

d. Designate the year in which cost recovery for each REC is to occur 
or has occurred. 

7. Each Generator Account will be associated with a generating unit from a 
registered generating facility. Each Generator Account will list those RECs that have 
been created by the generating unit. Each Generator Account will also have a 
Retirement Subaccount, which will list those RECs that were created by the generating 
unit and have been used for REPS compliance via the associated Utility Compliance 
Account, or transferred/exported to another participant's Account. Each Generator 
Account shall be able to be frozen in the event the Commission informs the NC-RETS 
Administrator that the Commission has revoked the generating unit's registration. Those 
generators that use a variety of fuels, such that not all of their output is eligible to earn 
RECs, shall have a Pending Subaccount where total meter data resides pending the 
provision of fuel information necessary to issue RECs. 
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a. Each Account (both Generator Accounts and Utility Compliance 
Accounts) shall have an Export Sub-Account, which shall provide an environment 
for RECs where the transfer to another participant/owner is pending. 

b. Each Utility Compliance Account shall have an Import Sub-
Account, which shall provide an environment for RECs where the import from 
another owner is pending. The receiving Account Holder must accept the RECs 
to protect against RECs being transferred in error. 

c. Generator Accounts may be associated with a Utility Compliance 
Account, or they may be independent of a Utility Compliance Account. Each 
Utility Compliance Account shall have a Retirement Subaccount for each 
calendar year, which will detail the RECs retired toward REPS compliance in that 
year. After the Commission acts on a utility's annual compliance report, the 
utility's Retirement Subaccount for that year shall be frozen such that the RECs 
listed in it may not be reallocated to another year or exported to another account. 
Two years after the Commission acts on the utility's annual compliance filing, the 
NC-RETS Administrator may archive the data from the related calendar year 
Retirement Subaccount so as to free up space in the database. 

i. Account holders must be able to view and sort the RECs in 
each account by information fields, including vintage and fuel type, 
generate reports about the RECs in their Retirement Subaccount(s), and 
export RECs from Generator Accounts and Energy Efficiency/Demand-
Side Management Accounts into their Retirement Subaccount(s). They 
may transfer RECs from one year's Retirement Subaccount into another 
year's Retirement Subaccount, except that they may make no imports or 
exports from a given year's Retirement Subaccount once they have made 
the associated annual compliance filing with the Commission. 

ii. Account holders must be able to designate RECs in their 
year-specific retirement accounts as counting toward the set-asides for 
solar resources, poultry waste resources, and swine waste resources. NC-
RETS must generate reports by calendar year indicating the status of 
meeting the set-aside requirements. 

8. The Applicant must demonstrate how its proposal provides data interfaces 
with utilities and generators to receive electric generation information from registered 
generating facilities. Energy generation data used to create RECs will be measured and 
reported to NC-RETS monthly, on an end-of-month basis, except for generating 
facilities with a nameplate capacity of 150 kW or smaller. (Such generators may report 
generation data no less often than once per year.) Data files will be electronically 
transmitted to NC-RETS using a secured protocol and a standard format to be 
developed by the Applicant. At a minimum the data shall reflect the month and year of 
generation, monthly MWh for each meter ID, and the associated meter ID(s) for each 
generating facility. The owner of the generating facility, or its designated representative, 
will direct the balancing area operator to release its generation data to the NC-RETS 
Administrator within 62 days of the end of the generation month. The Administrator will 
accept the data and issue associated RECs, in whole numbers only (one REC for each 
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eligible MWh), into the appropriate Generator Account(s). If the generating facility uses 
a variety of fuels, some of which qualify for RECs and some of which do not, the 
Administrator shall place the generation data into a separate Generator Sub-Account 
pending receipt of the fuel allocation information. The Administrator will not issue the 
related RECs for generators that fail to submit data within 62 days of the end of the 
generation month. For each generator, the Administrator will accept data from a single 
entity, which must be either a balancing area operator or a Qualified Independent 
Party.6 

a. Customer-owned distributed generating facilities of 150-kW 
nameplate capacity or less may opt to be treated as a Self-Reporting Generator. 
Solar thermal facilities and combined heat and power (CHP) systems shall be 
treated as Self-Reporting Generators. The Applicant shall describe how it will 
develop a self-reporting interface by which Self-Reporting Generators shall enter 
actual cumulative meter readings measured in kWh (or Btu for solar thermal 
installations or CHP systems) and the date of each meter reading. Such meter 
readings must be entered at least once a year. The NC-RETS Administrator shall 
remind self-reporting facilities of the need to self report 11 months from the last 
data receipt. If the facility does not enter a cumulative meter reading within 
30 days of such a notice, its account shall be deemed inactive and the 
Administrator shall so inform the facility. If the account is reactivated, the next 
verified meter read shall be the new baseline for accumulated kWh or Btu data. 
A Self-Reporting Generator must have its cumulative hourly meter readings 
verified by a Qualified Independent Party at least once a year, and provide such 
verifications to the NC-RETS Administrator, who shall make them available for 
audit by the Public Staff, the Commission, or other parties as approved by the 
facility owner. 

b. Data used to produce RECs in NC-RETS will be derived from 
balancing area settlements data polled from revenue quality meters, except as 
noted below. For generating facilities that are interconnected to a utility or 
balancing area operator, a revenue-quality meter is any meter used by the 
reporting balancing area operator for settlements. The data will be electronically 
collected by a meter data acquisition system, such as a MV-90 system, or pulse 
accumulator readings collected by the balancing area's Energy Management 
System, and verified through a monthly balancing area checkout/energy 
accounting or settlements process. If the balancing area does not have an 
electronic source for collecting revenue meter data, then NC-RETS must accept 
manual meter reads performed by a Qualified Independent Party: 

i. Data from generating facilities that does not go through a 
balancing area settlements process must be from a revenue quality meter 
(one that meets the applicable ANSI C-12 standard) adjusted to reflect the 
energy delivered into the transmission grid at the high side of the 

A Qualified Independent Party may include the interconnecting utility, scheduling coordinator, an 
independent third-party meter reader, or the purchaser of the generator's RECs. It may not include the 
facility's owner or operator. 
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transformer and communicated to the NC-RETS Administrator by the 
balancing area energy accounting function. 

ii. Data from a customer-site distributed generator must be 
from a revenue-quality meter (one that meets the applicable ANSI C-12 
standard) at the AC output of an inverter, adjusted to reflect the energy 
delivered into either the transmission or distribution grid at the high side of 
the transformer. If there is no meter at the inverter, the original data 
source for reporting total energy production must be from revenue-quality 
metering placed to measure only the hourly positive generation flowing to 
the distribution system, adjusted to reflect the energy delivered into either 
the transmission or distribution grid at the high side of the transformer. If 
the customer-sited distributed generator uses all of the energy produced 
on site, then no adjustment for transformer losses is needed. 

iii. Btu data from solar thermal installations and CHP systems 
shall be from a Btu meter meeting standards. 

9. The Applicant shall demonstrate how it will manage fuel source 
information and issue appropriate RECs for qualifying generation from multi-fuel 
generating facilities where one or more of the fuel sources does not qualify for RECs. 
Biomass co-fired with fossil fuels or using fossil fuels for startup or supplemental firing 
are eligible for RECs in proportion to the ratio of the net heat content of each fuel 
consumed to the net heat content of all fuel consumed in that month, adjusted to reflect 
differential heat rates for different fuels, if applicable. Such generators shall monthly 
provide the Applicant with the fuel information required to calculate and issue RECs. 

10. The Applicant shall demonstrate how it will manage Btu production data 
from solar thermal facilities and CHP systems and issue related RECs. 

11. Each generating unit will have a generation activity log, which is an 
electronic ledger where generation is posted prior to REC creation. Each time 
generation data is received by NC-RETS for a particular generating unit, the date and 
quantity of MWh is posted to the log. Adjustments received will be posted likewise. 

a. The status of each entry in the log will be noted as follows: 

i. System Accepted: Generation has been logged but has not 
yet been accepted or disputed by the Account Holder. 

ii. Pending: The NC-RETS Administrator is waiting for 
resolution of a situation or receipt of additional information (such as fuel 
type allocations) before the RECs can be issued. 

iii. Accepted: The Account Holder has accepted the posted 
generation, but the RECs have not yet been issued. 

iv. Auto Accepted: The Account Holder did not accept or 
dispute the generation posted within 62 days and NC-RETS automatically 
accepted the generation. 
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v. Disputed: The Account Holder has disputed the posted 
amount of generation. 

vi. Cancelled: The generation was logged, but RECs were 
never issued. For example, the Commission revoked the generating 
facility's registration. 

vii. RECs Issued: RECs were issued for the logged generation. 

12. NC-RETS must allow the NC-RETS Administrator to change the status of 
each entry in the log as information is received. On the day of REC creation, RECs will 
be issued based on the total whole number of MWh in the log that are "Accepted" or 
"Auto-Accepted." Fractional MWh will be rolled forward until sufficient generation is 
accumulated for the creation of a REC. NC-RETS will electronically notify the Account 
Holder each time an item is posted to the log. Account Holders will have at least seven 
calendar days to accept or dispute any new regular entries to the log and up to 90 days 
to accept or dispute adjustments. If the Account Holder does nothing, the posting will be 
automatically accepted after the specified waiting period. 

13. The Applicant's proposal will assure that for generating units where the 
generator supplies meter readings, rather than net production, the log shall include a 
column where the meter readings are recorded and net generation is calculated. The 
Applicant's proposal shall describe the generation activity log, which at a minimum will 
include: 

a. Opening Balance/Prior Month's Balance Forward reflecting the kWh 
remaining after the prior month's REC creation date 

b. MWh of generation reported to NC-RETS during the current month 

c. Administrative adjustments, if any 

d. Creation of RECs 

e. Balance forward 

14. The Applicant shall address its approach to routine archive and restore 
processes for data imported into NC-RETS and data created within NC-RETS. 

15. The Applicant shall address its proposed procedures for importing RECs 
from other compatible tracking systems and exporting RECs to other compatible 
tracking systems. Generating facilities in other states whose output is being tracked in 
other systems must nonetheless be registered by the Commission in order for their 
RECs to count toward REPS compliance. The Applicant should describe its proposal for 
assuring that imported RECs are from North Carolina-registered generating facilities. 

16. The Applicant must address data interface requirements in enough detail 
to demonstrate sufficient CPU, storage and appropriate programming logic to allow 
accurate and timely processing in an environment that must: 

a. Accept and process generation data for registered facilities from 
authorized reporting entities. Data files are to be electronically transmitted to 
NC-RETS using a secured protocol and a standard format specified by the 
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Applicant. The data shall reflect, at a minimum, the month and year of the 
generation, monthly accumulated MWh or kWh for each meter ID and the 
associated Meter ID(s) for each resource. 

b. Accept and process import of REC data from North Carolina-
registered generating facilities in other compatible tracking systems. 

c. Accept requests from Account Holders and process the export of 
RECs to compatible tracking systems. 

d. Accept and process certification and eligibility information 
concerning generating facilities registered with the Commission. The Applicant 
shall describe its proposal for developing, implementing and operating a user 
interface that will allow the Commission to submit registration information to 
NC-RETS. 

e. NC-RETS must support two interface methods. This should include 
a discussion on how NC-RETS's http file transfer functionality to upload/ 
download SSL encrypted data will be integrated into NC-RETS and be 
accessible by private NC-RETS users from the secure, Internet-based interface. 
The Applicant should also discuss methods that could be used to optimize the 
secure submission of data via CD. 

X. Functional Requirements 

The Applicant shall explain how it will meet these functional requirements: 

1. The Applicant will establish a REC Account(s) for any electric power 
supplier, renewable generating facility, or other entity that wishes to participate in REPS 
compliance, except that generating facilities must first be registered with the 
Commission. The Applicant will describe how it will notify each Generator when it has 
received adequate registration information, including a copy of the Commission's 
registration order, from the Generator and established an Account for the Generator in 
NC-RETS. 

2. The Applicant will describe how it will require each Account Holder to 
name a designated representative, a natural person who is authorized by the participant 
to transfer RECs. The designated representative will serve as the contact person on all 
matters regarding the Account Holder's account(s). 

3. The Applicant shall provide its proposal for registering users and 
maintaining Account Holder data. The Applicant's proposed approach should be 
consistent with the Commission's February 29, 2008 and March 13, 2008 Orders (to be 
attached). 

4. To avoid double-counting, the system must track 100% of a participating 
generating facility's output. The Applicant will develop static data fields as listed in 
Attachment C [to be developed] for information relative to the physical characteristics of 
each registered facility. 
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5. The Applicant will describe its proposed method for accepting and making 
prior period adjustments to generation data and applying a credit or debit to individual 
generators' activity logs. Such adjustments may only be requested by a balancing area 
operator after all of the affected entities agree that the adjustment is appropriate. The 
NC-RETS Administrator shall not accept prior period adjustments for generation 
reported more than a year prior to the current month. NC-RETS must inform impacted 
Account Holders of all credit or debit adjustments as soon as they are posted to the 
generator's activity log. 

6. The Applicant shall propose a system for assigning each REC a unique 
serial number which shall contain embedded codes that indicate the generating unit, its 
location by state, the month and year of the generation, etc. The system must be able to 
track generation-related RECs based on the facility's location (in-state or out-of-state), 
the date they were created, and whether they were created at a "renewable energy 
facility" or a "new renewable energy facility." For electric public utilities, the serial 
number system must be able to note, for each REC, the year in which cost recovery 
from customers has occurred, with this information being added at the appropriate time 
via a user interface by the electric utility Account Holder. The system must be able to 
note the year in which the REC was used for compliance (and by which utility), and 
hence retired. The system must be able to track ownership of each REC from 
production through to retirement, and to ensure that RECs that are more than three 
years old are either owned by a utility, or are retired. Given these requirements, the 
Applicant must develop, for Commission approval, a numerical certification construct 
that will assure that each REC has a unique identifier. 

7. NC-RETS must be able to generate RECs from verified energy 
consumption reductions resulting from utility energy efficiency and demand side 
management programs. NC-RETS shall establish an EE/DSM Account for each utility 
and generate RECs based on data provided by an independent third party as approved 
by the Commission. 

8. NC-RETS must be able to create annual compliance reports that are 
unique to the standards required of each kind of utility, be it an electric public utility, an 
EMC or a municipal utility. Each REC producer, as well as each utility, must have a 
unique account(s) in which to track the RECs issued to it, and currently owned by it. 

9. NC-RETS must be able to create annual compliance reports for the 
statewide aggregated requirements, and detail each utility's contribution toward meeting 
the requirements. 

10. The successful Applicant must provide system documentation and training 
to users prior to start-up, as well as for new users through the contract term. This 
includes operating a help desk to provide on-line or telephonic assistance to users 
during, at a minimum, normal business hours, Eastern Standard Time. 

11. NC-RETS must issue RECs once a month per generating unit, assuming 
that the unit has qualifying entries in its log. RECs for reduced energy consumption shall 
be issued annually or as otherwise verified by an independent third party. 
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12. NC-RETS shall have the capability to perform data validity checks. All 
generation data received by NC-RETS will undergo an automatic data validity check to 
ensure that erroneous and technically infeasible data is not entered. The check will 
compare reported production to an engineering estimate of maximum potential 
production calculated as a function of technology type, associated maximum capacity 
factor, nameplate capacity, fuel (if relevant), and time period since the previous 
cumulative meter reading. If data entered exceeds an estimate of technically feasible 
generation, NC-RETS will alert the NC-RETS Administrator and the generation will be 
posted to the log with a status of "pending" until verified accurate data is received. 

13. The Applicant must demonstrate how NC-RETS will provide a website, 
portions of which will be accessible to the public. The public portion of the website shall 
contain: 

a. Directory of account holders 

b. Directory of registered generating facilities 

c. Link to the Commission's website 

d. Standard reports, one for each utility, of aggregated compliance data 

e. Standard reports regarding compliance with the set asides for 
energy from poultry waste, swine waste and solar resources 

14. NC-RETS's website shall have a portion that is password protected. It 
shall contain: 

a. Standard reports for each compliance account and generation account 

b. Compliance reports for regulators which detail the RECs each utility 
is using and retiring for each compliance year, as well as those for which cost 
recovery is in process 

c. Reports for regulators listing all generating facilities that have been 
registered and the method by which their generation data is transmitted to NC-RETS 

15. NC-RETS must have functions that allow the NC-RETS Administrator to 
access every account (view only or data entry with the appropriate security and 
documentation). 

16. NC-RETS's report function shall allow printing of screens for each 
individual account. 

XI. Other Requirements 

1. In addition to implementing NC-RETS to meet these specifications, the 
successful Applicant will work with an on-going stakeholder group to be named by the 
Commission to address system start-up, training and technical issues that may arise 
from time to time. The Applicant shall demonstrate how it will interact with the 
stakeholder group and individual users and Account Holders. 
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2. The Applicant shall provide proposed Terms of Use and an Interface 
Control Document that describes the terms and conditions under which it proposes that 
entities would agree to provide data, exchange information and conduct business with 
the Contractor and NC-RETS. These documents are for review and approval by the 
Commission. The Interface Control Document will identify generating facilities registered 
with the Commission whose generation may be submitted to the system, as well as the 
protocols for collecting information, such as meter IDs, data format, communication 
protocols and timing, and security requirements for data collection. The Applicant's 
proposal will describe its plans for working with generators to verify information and 
address specific requirements. 

3. The development and operation of NC-RETS must allow utilities and the 
Commission to meet the requirements of Senate Bill 3 and the Commission's February 
29, 2008, and March 13, 2008, Orders Adopting Final Rules and Amending Final Rules 
in Docket No. E-100, Sub 113 (to be attached). 

4. Once a REC is created in NC-RETS, no changes can be made. In the 
event an error is discovered after RECs have been issued, the NC-RETS Administrator 
shall notify the Generator, the REC owner and the Commission as soon as possible 
with a proposed solution to rectify the error. While the issue is pending resolution, the 
NC-RETS Administrator shall insure that any RECs that might have been issued in error 
are not transferred from one Account Holder to another. 

5. The Commission intends that NC-RETS will be compatible with other REC 
tracking systems in North America to the extent that other systems meet essentially 
equivalent standards for metering, data quality, and separation of RECs compliance 
attributes from emission-reducing attributes, as well as the North Carolina definitions for 
renewable energy facilities and resources. The source generating facility for imported 
RECs must be registered with the Commission. In order to import or export RECs from 
one system to another, the other tracking system must develop a protocol with the 
NC-RETS Administrator. After such protocols have been developed, the Contractor will 
post a list of compatible systems on the NC-RETS website. The Contractor's proposal 
shall demonstrate how the NC-RETS Administrator will process a request to export or 
import RECs. The NC-RETS Administrator will assign the designated RECs an "export 
pending" status to insure they are not inadvertently transferred, sold or retired. The 
NC-RETS Administrator will communicate with the administrator of the compatible 
system and arrange for the transfer. If the transfer is accepted by the compatible 
system, the NC-RETS Administrator will move the RECs from the Account Holder's 
active account to its export account. The status of the RECs will be changed from 
"export pending" to "exported." The Applicant's proposal shall describe how the Account 
Holder is kept informed at each step in this process. The Applicant's proposal shall 
demonstrate how it will provide a similar process for REC imports. 
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XII. Term and On-Going Rights to Use Software 

1. This RFA is for software development and implementation by April 1, 
2009, including training and documentation, as well as NC-RETS and program 
administration for calendar years 2009, 2010, 2011 and 2012. Program administration 
includes operations, maintenance, reasonable software modifications, help desk 
functions, training for new users, billing and any planning and activities necessary to 
transition those roles to another administrator in the future should either the State of 
North Carolina or the Contractor elect not to continue contracting for these services at 
the end of the contract period. 

2. The State of North Carolina reserves the right to use NC-RETS and all 
data and documentation developed under this contract on an ongoing basis in the 
futtife, after the term of this contract expires. The State reserves this right even if it 
selects a different program administrator in a subsequent contract or chooses to act as 
its own program administrator. 

3. The State of North Carolina, via either the Commission or the Public Staff, 
reserves the right to audit NC-RETS. 

XIII. Testing and Acceptance Phases 

The Applicant will describe a three-part acceptance phase, including software de
bugging and roll-out to users, training, help desk availability and documentation. In the 
first phase, NC-RETS will be populated with test data and made available to 
approximately 10 users who will ascertain whether the system appears to meet the RFA 
requirements. Once the Commission is satisfied that it does, the NC-RETS 
Administrator will migrate historic data (2008 and 2009) into NC-RETS. Generators and 
utilities that provided that data, as well as the Commission and the Public Staff, will 
audit the data, via the system. When the Commission is satisfied that the migrated data 
is accurately reflected in NC-RETS, NC-RETS functions as specified, and NC-RETS 
generates accurate reports, the Contractor will make NC-RETS available to all users. 
When two consecutive months of successful data transfers and REC issuances have 
occurred, the Commission will formally accept NC-RETS as having met the RFA 
requirements. At that time, the Contractor may begin billing Account Holders for 
development costs and on-going operating and maintenance costs. The Applicant's 
proposal shall detail its plan for assuring NC-RETS is available for data migration within 
three months of the confirming Memorandum of Agreement. 

XIV. Cost Proposals 

1. Applicants are to submit all cost proposals separately from the rest of their 
applications, Complete cost proposals, including development costs, operating and 
maintenance costs, and proposed user fee options, are to be forwarded to Allison Tart, 
Purchase and Contracts Officer, NC Dept. of Commerce, 4302 Mail Service Center, 
Raleigh, NC 27699-4302. Only cost proposals for those applications otherwise found to 
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meet the Commission's criteria will be opened and considered. Applicants that fail to 
submit their cost proposals separately from the rest of their applications shall be 
disqualified from further consideration. 

2. The Applicant will propose a method of recovering development costs 
from Account Holders via monthly charges by the end of 2012. Billings will not 
commence until after the Commission communicates to the Contractor that the system 
meets the RFA requirements following two consecutive months of successful data 
transfers and certificate issuances. 

3. The Contractor shall annually provide the Commission with a report of the 
actual costs incurred to operate and maintain NC-RETS, inclusive of all requirements in 
this RFA. The Contractor shall include information relative to the status of billing system 
users for these costs. 

4. The Applicant will propose a menu of approaches to user fees designed to 
recover NC-RETS operating and maintenance costs. The menu will include, at a 
minimum, the following options for consideration by the Commission: 

a. That the issuance of each REC be priced the same. 

b. That the issuance of each REC be via a price schedule based on 
the size of the generator, with smaller generators paying less (possibly nothing 
for very small generators) per REC and larger generators paying more. 

c. A price schedule for establishing accounts for new generators, with 
those prices being the same for all generators, regardless of size. 

d. A price schedule for establishing accounts for new generators, with 
those prices being lower for smaller generators (possibly nothing for very small 
generators) and higher for larger generators. 

e. A price schedule for importing or exporting RECs. 

5. The Applicant will develop a first and second year annual budget that will 
allow it to propose actual price schedules. 

XV. Definitions 

The following definitions are used throughout the RFA. 

Account Holderfs) - user(s) of NC-RETS that own RECs generated and tracked in 
NC-RETS. 

Combined heat and power (CHP) system - a system that uses waste heat to produce 
electricity or useful, measurable thermal or mechanical energy at a retail electric 
customer's facility. 
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Contractor - the applicant selected by the Commission to develop and operate the 
NC-RETS as agreed to via a Memorandum of Agreement. 

Demand-side management - includes, but is not limited to, load management, electric 
system equipment and operating controls, direct load control and interruptible load. 

Electric power supplier - a public utility, an electric membership corporation, or a 
municipality that sells electric power to retail electric power customers in the State. 

Energy efficiency measure - an equipment, physical, or program change implemented 
after January 1, 2007 that results in less energy used to perform the same function. 
Energy efficiency measure includes, but is not limited to, energy produced from a 
combined heat and power system that uses nonrenewable energy resources. Energy 
efficiency measure does not include demand-side management. 

NC-RETS - the North Carolina REC tracking system established pursuant to these 
requirements in order to track RECs and compliance with the REPS requirement in 
North Carolina. 

NC-RETS Administrator or Administrator - the Contractor responsible for managing 
NC-RETS pursuant to a Memorandum of Agreement with the Commission. 

New renewable energy facility - a renewable energy facility that either: a) was placed into 
service on or after January 1, 2007, b) delivers or has delivered electric power to an 
electric power supplier pursuant to a contract with NC GreenPower that was entered into 
prior to January 1, 2007, or c) is a hydroelectric power facility with a generation capacity 
of 10 megawatts or less that delivers electric power to an electric power supplier. 

Qualified Independent Party - an entity qualified to provide independent verification of 
generation or thermal output data from a Self-Reporting Generator. The NC-RETS 
Administrator may accept data from the interconnecting utility or scheduling coordinator 
(as long as it is not also the generator owner), an independent third-party meter reader or 
the purchaser of the generator's RECs. The owner or operator of the generating facility, 
solar thermal facility, or CHP system may not act as the Qualified Independent Party. 

Renewable energy certificate - a tradable instrument that is equal to one megawatt 
hour of electricity or equivalent energy supplied by a renewable energy facility, new 
renewable energy facility, or reduced by implementation of an energy efficiency 
measure that is used to track and verify compliance with the REPS requirement. A REC 
does not include the related emission reductions, including but not limited to, reductions 
of sulfur dioxide, oxides of nitrogen, mercury, or carbon dioxide. 

Renewable energy facility - a facility, other than a hydroelectric power facility with a 
generation capacity of more than 10 megawatts, that either: a) generates electric power 
by the use of a renewable energy resource, b) generates useful, measurable combined 
heat and power derived from a renewable energy resource, or c) is a solar thermal 
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energy facility. RECs from CHP systems and solar thermal facilities shall be earned 
based on one MWh for every 3,412,000 British thermal units (Btus) of useful 
heat/thermal energy produced. 

Renewable energy resource - a solar electric, solar thermal, wind, hydropower, 
geothermal, or ocean current or wave energy resource; a biomass resource, including 
agricultural waste, animal waste, wood waste, spent pulping liquors, combustible 
residues, combustible liquids, combustible gases, energy crops, or landfill methane; 
waste heat derived from a renewable energy resource and used to produce electricity or 
useful, measurable thermal energy at a retail electric customer's facility; or hydrogen 
derived from a renewable energy resource. Renewable energy resource does not 
include peat, a fossil fuel, or nuclear energy resource. 

Self-reporting generator - an electric generating facility of 150 kW or less, CHP system, 
or solar thermal facility that chooses to self-report its production data, which is verified 
once a year via a Qualified Independent Party. 

Solar energy resources - a combination of new (placed into service on or after 
January 1, 2007) solar electric facilities and new metered solar thermal energy facilities 
that use one or more of the following applications: solar hot water, solar absorption 
cooling, solar dehumidification, solar thermally driven refrigeration and solar industrial 
process heat. 
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Mayo Hydropower, LLC 

rgMayolHydfbppwej/ i l lG^-; t ^ lpsr v, 

Hoosier Hydroelectric, Inc. 

B-?Spray .Cotton" Mi l j i fSt . fei^ySi:'^1-

Industrial Power Gen. Co. LLC 

^h^^a^ftipiafeincS^-^Pl- \0i 
Carolina Solar Energy, LLC 

y^SASmkitM^:ln^i^¥K^7;H;r.>' 
Orbit Energy, Inc. 

5-2-Coastal Sarolina Gie^n Pbiw^r, LLC -. 

Facility Name 

Avalon Hydropower Project 

- • ^ : ^ 3 ^ M ^ W P 0 ^ f i P - t ^ ^ W ^ K 
Rocky River Hydroelectric 

• •- ;fSp^a^Cotton:M^il|IHydr"6^^ki-:..,' 

INGENCO 

^ ^ M e g a W a t t S b f a ^ f e i l ^ ^ ^ ^ 

Person County Solar Park 

" ^ S A ^ ^ r f f i - ' f i ^ ^ p ^ l f t l E j 
Orbit Energy Clinton Facility 

".•^rCpastaCCarpiina^Gfeanrp&pe.r-?^: 

Size 

(KW) 

1,155 

mmmm 235 

•Wtmmm 
4,nnn 

stmsmm 500 

^m&im 
1,628 

SWaiSooS 

County 

Rockingham 

nfl^ktogfiffiis 
Chatham 

SRbcklBifiSrfC 
Craven 

IMiiiMI 
Person 

IVtot|p| iS 
Sampson 

^piipiib^Pfi 

State Docket No 

NC SP-137,Sub3 

p i ^ p p ^ y b ^ 
NC SP-311,SubO 

mmsm^^m 
NC EMP-14, S u b l 

mmmm^m 
NC SP-159,Sub2 

IrNfe^M^R/Slitb"^ 
NC SP-297,SubO 

mm*Mm> .̂ 

Filing Date 

8/21/08 

Sff$/| i /p8^ 
7/7/08 

^"Cv^?/3/QK 
8/29/08 

-v^T^8/26/dii 
9/11/08 

•;lgg8/lCt)^| 
5/19/08 

^te4/^4/pg| 

Order Date 

9/25/08 

MIPM 
7/25/08 

iSH/ft?! 
9/25/08 

Ri/itdsl 
9/25/08 

^MpM 
6/19/08 

i#^/^/p8< 

REF/ 

NREF 

NREF 

iNRfl^ 
NREF 

liite 
NREF 

iNflfffl 
NREF 

iN&iffi 
NREF 

^yi? 
42,019 

Registration Statements Pending Acceptance by the Commission 

Primary Fuel 

Hydroelectric 

Hydfdei.ectr jbM^r^ 

Hydroelectric 

SQjar>Sp H M j i i m i 
Solar 

5oJirgpi|te#ig 

Owner Name 

Cliffside Mills, LLC 

;!gpickgns Mill H y d r d ^ L l c i l i 

REC,LLC 

tij^5oJaiiCV i A f f g ^ g ^ 
Hamlin Family, LLC 

SMiaVkllMil^iltMilferiV^LLd: 

Note: NREF = New Renewable Energy Facility 

REF = Renewable Energy Facility 

Facility Name 

Cliffside Mills 

||ick6h^ij|.^fef^^ 
Ledbetter Dam 

llJiietB^f^plelsdia^ 
Hamlin Family 

iJwkBarideviToydtall i l l 

Size 

(KW) County State Docket No Filing Date Order Date 

REF/ 

NREF 
1,600 Rutherford 

320 Richmond 

107 
|Hay#o_pcl| 

Johnston 

g^-?^75gsBujlC0rrib.€Ja: 
3,502 

NC SP-147,5ubl 

|MSB- i | 8 | su^ | 
NC_SP-304,SubO 

:;N|gi#4a|Sub"o| 
NC SP-294, SubO 

i^Sisp^3l|SuB;ol 

9/18/08 

6/12/08 

8/20/08 

Pending NREF 

l^nalf i^Nilg 
Pending NREF 

Pending NREF 

> 
"0 
"0 
m 
z 
D 
X 
oo 


