STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. W-1125,SUB 9
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the mattet of
MOTION OF

OUTER BANKS/KINNAKLELET
ASSOCIATES, INC. TO
DISMISS COMPLAINT

FOR LACK OF STANDING
AND JURISDICTION

Greater Kinnakeet Shores Home Owners,
Inc. ¢/o Pat Weston P.O. Box 853, Avon,
North Carolina 27915,

Complainant,

Outer Banks/Kinnakeet Associates, LLC,

D N N O N N N N N

Respondent.

NOW COMES the Respondent, Outer Banks/Kinnakeet Associates, LLI.C moving the
Commission to dismiss Complainant’s complaint upon the grounds that Complainant lacks the
standing to assert the claims set forth in the complaint and whereas Complainant lacks the standing
to assert said claims, the Commission lacks subject matter jurisdiction to adjudicate said claims; and
for the failure of the Complainant to comply with the Rules of the Commission in pleading its

complaint. In support of this motion, Respondent shows the following:

LACK OF SUBJECT MATTER JURISDICTION

1. Complainant’s Articles of Incorporation filed with the North Carolina Secretary of State, a
true copy of which is attached hereto as Exhibit A, set forth the duties and responsibilities of
Complainant which do not include asserting a cause of action against a private utility provider on

behalf of certain members.
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2. The Kinnakeet Shores Subdivision Declaration of Protective Covenants and Restrictions and

its amendments are recorded in the Office of the Dare County Register of Deeds. As shown by the
following exhibits, Complainant is neither authorized nor required to assert an action against a

private utility on behalf of a member:

A. Exhibit B: a true copy of the original Declaration, filed 7 October 1981 in Book 317

at page 297, sets forth the following:

ARTICLE III
PROPERTY OWNERS” ASSOCIATION

1. Organization. For the purpose of providing maintenance and control
of all Common Elements and other common community scrvices of the kind

and nature required or authorized by the charter of said organization . . ..
Book 317, Page 301

ARTICLE V
GENERAL PROVISIONS

2. Enforcement. In the event of a violation or breach of any of these
restrictions by any property owner, or agent of such owner, the Property
owners’ Association . . . shall have the right to proceed at law or in equity to
compel compliance to the terms hereof or to prevent the violation or breach
in any event.

Book 317, Page 303.
B. Exhibit C: a true copy of the Amended Declaration, filed 24 August 1982 in Book

330 at Page 206; does not amend the provisions regarding the Property Owners’ Association

or its powets of enforcement.
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C. Exhibit D: a true copy of the Amended Declaration, filed 6 October 1982 in Book
332 at Page 159; does not amend the provisions regarding the Property Owners” Association

or 1ts powers of enforcement.

D. Exhibit E: a true copy of the Declaration, filed 27 December 1983 in Book 357 at
Page 912; makes the original Declaration applicable to Phase IT but does not amend the

provisions regarding the Property Owners’ Association or its powers of enforcement.

E. Exhibit F: a true copy of the Declaration, filed 12 December 1986 in Book 487 at

Page 670, sets forth the following:

ARTICLE 11T
PROPERTY OWNERS’ ASSOCIATION

1. Organization. For the purpose of providing maintenance and
control of all common elements and community services of the kind
and nature required or authorized by this declaration and by the
Charter of said organization for the benefit of all its members . . . .

Book 487, Page 680
ARTICLEV
GENERAL PROVISIONS

2. Enforcement. Enforcement of these covenants, restrictions
and declarations shall be [sic] the Declarant or its successor in interest
until said right is transferred and assigned to the Kinnakeet Shores
Property owners Association, Inc. . .. [t]emedies for violations shall
include, but not be limited to other equitable restraints against the
violation or for mandatory compliance with said covenants or

at law for damages by virtue of anv such violation, or both.

Book 487, Page 690
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3. The Subsequent Declarations and Amended Declarations recorded 1n the Dare County

Registry do not change or amend the powers and duties of the Complainant.

4. "Standing 1s a necessary prerequisite to a court's propet exercise of subject matter
junisdiction." Awbin v. Susi , 149 N.C. App. 320, 324, 560 S.E.2d 875, 878, disc. rer. denied , 356 N.C.

610, 574 S.E.2d 474 (2002).

5. "[O]nly one with a genuine grievance" can bring a valid complaint. Mangum r. Raleigh Bd. of

Adpust. , 362 N.C. 640, 644, 669 S.E.2d 279, 283 (2008).

6. “To establish standing, three clements must be satisfied:

(1) mjury in fact—an invasion of a legally protected interest that is (a) concrete and
particularized and (b) actual or imminent, not conjectural or hypothetical; (2) the
injury is fairly traceable to the challenged action of the defendant; and (3) it is likely,
as opposed to merely speculative, that the injury will be redressed by a favorable
decision.”

Neuse River Found., Inc. v. Smithfield Foods, Inc. , 155 N.C. App. 110, 114, 574 S.1..2d 48, 52 (2002).

7. "Standing most often turns on whether the party has alleged ‘injury in fact’ in light of the

applicable statutes or caselaw." /4.

8. Further, "a plaintiff must demonstrate standing separately for each form of relief sought.”
Eriends of Earth, Inc. v. Laidlaw Envtl. Servs. (TOC) Inc. | 528 U.S. 167, 185, 120 S.Ct. 693, 145 1..1:d.

2d 610, 629 (2000).
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9. “If a party does not have standing to bring a claim, a court has no subject matter jurisdiction
to hear the claim." Rodriguez v. Rodriguez, 710 5.12.2d 235 (N.C. App. 2011) guoting Estate of Apple v.

Commercial Conrier Lxpress, Inc., 168 N.C. App. 175, 177, 607 S.1:.2d 14, 16.

10. "A North Carolina court has subject matter jurisdiction only if the petitioner or plaintiff has

standing. .. ." Tz re T.B., 629 S.13.2d 895 (N.C. \pp. 2000).

11. A corporation must have the authority to commence a lawsuit and must comply with its own
by-laws in commencing a lawsuit in order to have standing to prosecute a lawsuit. Peninsula Property v.

Crescent Resonrces, 614 5.1..2d 351, 171 N.C. App. 89 (2005).

12. "The powers of the Commission are supervisory and regulatory, and it possesses quasi-
judicial functions." Stare ex: rel. Utifities Commission v. Carolina Power & Light Co., 109 S.E.2d 253, 250

N.C. 421 (1959).

13. "The absence of subject matter jurisdiction affects the court's statutory or constitutional
power to adjudicate a claim and is an issuc that can be raised at any stage of a proceeding.”
Caunningham v. Selman, 689 S.1:.2d 517, 1 N.C. App. 270 (2009) citing N.C. Gen. Stat. § 1A-1, Rule

12(h)(3).

14. Complainant has alleged no cognizable injury and in fact, Complainant appears to be alleging
a claim that must be asserted by a property owner that has been denied a building permit as a result

of the moratorium on new wastewater connections.
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15. Complainant fails to allege the identity of any property owner that would be a member of

Complainant that has been dented a building permit as a result of the moratortum on new

wastewater connections.

16. Whereas the Complainant has alleged no cognizable 1njury, and is neither authorized nor

required to commence a lawsuit on behalf of a member.

FAILURDE TO COMPLY WITH RULES OF COMMISSION
17. Rule R1-3 of the Rules of the Commission provides the following:

(a) Classification. — Parties to proceedings before the Commuission
are designated as applicants, petitioners, complainants, defendants,
respondents, protestants, or

interveners, according to the nature of the proceeding and the

relationship of the partes thereto.
{e) Defendants. — Persons against whom a complaint is filed are
termed defendants.

18. In this matrer, Complainant has filed a Complaint against Outer Banks/Kinnakeet

Associates, LLC (OBK.A\) and denominated said party as the “Respondent™.

19. OBKA should have been designated as “Defendant” in the Complaint but because OBKA is

designated as Respondent in the Complaint, OBKA has answered the Complaint as “Respondent”.

20. Complainant has violated Rule R1-3 of the Rules of the Commission by improperly

designating OBKA as “Respondent™.

21. Rule R1-9 states, n relevant part, the foliowing:

OFFICIAL COPY

Feb 04 2022




(b) Contents. — Rule R1-5 will apply to complaints under this rule
and, in addition thereto, complaints under this rule shall set forth
numbered paragraphs:

(1) The full name, post-office address, and the clectronic mailing
address of each complainant.

(2) The name, post office address and electronic mailing address of
counsel representing the complainant, if any.

(3) The full name, nost-office address, and, 1f available, the electronic

mailing address of cach defendant against whom complaint 1s made.

22. Complamart has failed to comph- with the Rule R1-9 by failing to set forth in a numbered
paragraph “[tlhe full name, post-office address, and the clectronic maitling address of [the]

complainant.”

23. Complainant has failed to comply with the Rule R1-9 by failing to set forth in a numbered
paragraph “[tlhe name, post office address and clectronic mailing address of counsel representing

the complainant....”

24. Complainant has failed to comply with the Rule R1-9 by failing to set forth in a numbered
paragraph “[t[he full name, post office address and electronic mailing address of the defendant

against whom complaint is made.”

25. Whereas Complainant has repeatedly failed to comply with the Rules of the Commission as

to content and format of its complaing, Complainant’s complaint should be dismissed.

WHEREFORIL, Respondent respectfully pravs the Commission to dismiss the Complaint
herein upon the grounds that Complamant lacks the standing to assert the claims herein and

therefore, the Commuission lacks the subject matter jurisdiction o adjudicate said claims, and upon

7
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the grounds that the Complainant has repeatedly failed to comply with the Rules of the Commission

in pleading 1ts complaint.

This the 4" day of February, 2022

Law Office of C. Sean Yacgbi, PLLC

C. Sean Yagobi

Attorney for Respondent
NC State Bar No. 40195
PO Box 1851

Nags Head, NC 27959
Phone: (252) 715-3595
Fax: (252) 715-3492

et
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing document entitled MOTION TO DISMISS has been

served on the parties to this action by:

() Depositing a copy hereof, postage prepaid, in the United States Mail, properly
addressed to cach said party or his/her/their/its attorney.

X)/ Electronic transmission to every party or his/her/their/its attorney, with delivery via
facsimile, e-mail or other electronic address made to the facsimile, e-mail or

electronic addresses shown herein below.
PARTY SERVED:

Edward S. Finley, Jr.
2024 White oak Road
Raleigh, NC 27608
edfinley98(@aol.com

This the 4" day of February, 2022

Law Office of C, Sean Yacobg PLLC

PO Box 1851

Nags Head, NC 27959
Phone: (252) 715-3595
Fax: (252) 715-3492
yacobilaw(@gmail.com

OFFICIAL COPY

Feb 04 2022




Sav

tabbies’

ARTICLES OF INCORPORATION

OF

GREATER KINNAKEET SHORES HOME OWNERS, INC.

The undersigned, being of full age, hereby makes and
acknowledges these Articles of Incorporation for the purpose of
forming a non-profit corporation under and by virtue of the laws
of the State of North Carolina, as contained in Chapter 55-A of
the General Statutes of North Carolina, entitled "Nonprofit
Corporation Act", and the several amendments thereto, do hereby
set forth:

ARTICLE T

The name of the corporation shall be Greater Kinnakeet
Shores Home Owners, Inc.

ARTICLE IT

The period of duration of the corporation shall be
perpetual.

ARTICLE IIT
The purpose for which the corporation is organized are:

{a)y To acquire, construct, maintain and operate common
areas and recreation facilities in a residential development
known as Kinnakeet Shores on land situated in Avon, Dare County,
North Carolina.

() To enforce any and all covenants, restrictions and
agreements applicable to the common areas, lots and dwelling
units in the development and particularly any Declarations of
Covenants and Restrictions or similar declaration which may
hereafter be made with respect to the development and which may
hereafter be recorded in the Dare County Registry;

(c) To make and perform any contracts and do any acts and
things, and exercise any powers suitable, convenient, proper or
incidental for the accomplishment of any objects enumerated
herein;

(d) To engage 1n any lawful act or activity for which
corporations may be organized wunder Chapter 55A of the General
Statutes of North Carolina; however, notwithstanding anything
herein to the contrary, the Corporation shall exercise only such
powers as are in furtherance of the exempt purposes of
organizations set forth in Section 501(c) of the Internal Revenue
Code of 1954 and the regulations thereunder as the same now exist
or as they may be hereafter amended from time to time.

ARTICLE IV

The Corporation shall have members as provided by the By-
Laws.

ARTICLE V

Except for the initial Board of Directors whose names are
set forth in these Articles of Incorporation, the Board of
Directors shall be elected or appointed as provided in the By-
Laws.

EXHIBIT
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ARTICLE VI

The Corporation shall have all the powers granted
corporations under the Law of the State of North Carolina.
However, notwithstanding anything herein to the contrary, the
Corporation shall exercise only such powers as are in furtherance
of the exempt purposes of organizations set forth in the
Subsection of Section S50l(c) of the Internal Revenue Code of 1954
under which the Corporation chooses to qualify for exemption, as
the same now exists, or as it may be amended from time to time.

ARTICLE VII

No part of the net earnings of the Corporation shall inure
to the benefit of any officer, director, or member of the
Corporation; and wupon dissolution of the Corporation, the assets
thereof shall, after all of its liabilities and obligations have
been discharged or adequate provision made therefore, be
distributed exclusively +to any association or associations
organized for the purposes similar to those set forth in Article
III hereinabove or to charitable, religious, scientific, literary
or educational organizations which would then qualify under the
provisions of Section 501(c)(3) of the 1Internal Revenue Code of
1954 and 1its regulations as they now exist or as may be amended
from time to time.

ARTICLE VIIY

The address of <the initial registered office of the
Corporation in the State of North Carolina i1s John G. Gaw, Jr.,
Law Offices, Sun Professional Building, 1500 S.Croatan Highway,
P. O. Box 1895, Kill Devil Hills, Dare County, North Carolina;
and the name of its initial registered agent at such address is
John G. Gaw, Jr.

ARTICLE IX

The number of directors constituting the initial board of
directors shall be three (3); and the names and addresses of the
persons who are to serve as directors until the first meeting of
the Corporation or wuntil their successors are elected and
qualified are:

NAME ADDRESS

E. Paul Breaux, Jr. 1530 S. Croatan Highway
X1ill Devil Hills, N.C. 27948

George E. Goodrich 1500 S. Crcatan Highway
Kill Devil Hills, N.C. 27948

Danny L. Daniels 1500 S. Croatan Highway
Kill Devil Hills, N.C. 27948

ARTICLE X

In the event of the dissolution of the Corporation, no
member shall be entitled to any distribution or division of its
remaining property or its proceeds, and the balance of all money
and other property received by the Corporation from any source,
after the payment of all debts and obligations of the
Corporation, shall be used or distributed exclusively for the
purposes within the intendment of Section 501(c) of the Internal
Revenue Code as the same now exists cor as it may be amended from
time to time.
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ARTICLE XI
The name and address cof the incorporator is:
NAME ADDRESS
John G. Gaw, Jr. Sun Professional Building
1500 S. Croatan Highway
P. O. Box 1895
Kill Devil Hills, NC 27948

IN WITNESS WHEREOF, I have hereunto sét my hand agd’seal
/ ) p ’

this 4th day of March, 1988. . -—"7) .~ / .
g JooaT 4 / ’
( o A A
Sl g (e 7 (sEan)
77 7"John G&. Gaw, Jr. }/
o ,
STATE OF NORTH CAROLINA (//

COUNTY OF DARE

I, the undersigned Notary Public, do hereby certify that
John G. Gaw, Jr., personally appeared before me this day and
acknowledged the due execution of the foregoing instruments for
the purpcses therein expressed.

Witness my hand and notarial seal,
March, 1988.

. /] R
My commission expires: 4/-77 -¢7.
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3. Common Elements. To Insure that land designated as Common
Elements shall remain for the perpetual benefit of all members, their
famlilies and guests, of the Property Owners Association, herelnafter
described, an easement Is hereby granted to each and every member of said
Assoclation, his family and guests, to pass over and enjoy the open spaces
of the designated Common Elements shown on the maps and piats to which
thls Declaration is appllcable. The Property Owners Association shall
have the right to establlsh reasonable rules and regulatlons for the use
and enjoyment of all such space.

4. Use Restrictlons. Pursuant to Its general plan of conservation
and environmental protectior, the Declarant reserves the right to make

Xtralls or paths through the Common Elements, to restrict the use of

certaln vehlcles therein, and to otherwlse Improve and enhance the said
Common Elements, Including but not limlted to the protection of the Common
Elements from eroslon or other forms of degradatlon by planting, fencing
or other expedient means and the Implementation of adequate draining and
clr \/«Non of canals, lakes and dralnage ways. ’

%2 Disclaime-. 3 Ic expressiy understood and agreed that the
reserv gﬁe(\ of the roads, bridges and other Comman Elements for the uses
ostabl ished hereby in no way places a burden of affirmative action on the
Declaran&gr shali the Declarant be bound to make any such improvement
or extend Qﬂ‘y such services as have been noted in thls Article.

O
[ Ru\lal—and Assessments, The conveyance of any of the Common
Elements to the Property Owners Assoclatlon shall carry with It al! rlghts
to make rules a'd regulations as to the use thereof and to assess the
costs of uokeep\a%d‘ maintenance on the property owners as hereinafter

provided.
9

O ARTICLE 1t

CPRopeRTy OWNERS' ASSOCIATION

control of ali Common Elem and other common community services of the
kInd and nature required or horized by the charter of said organization
for the beneflt of all Its mémbers, each and every lot owner, In accepting
a deed or contract for any lot In the areas to which this Declaration is
applicable, agrees to an? shzi! bte a member of and be subject to the
obligations and duly-enacted By-Laws and rules of the Property Owners!
Association, Inc., a non-profit co@raﬂon.

{. Orcanizatior. %fc‘vr the purpose of providing malntenance and

2,

2. fees and Assossments. An‘/&?\iﬂaﬂon fee of $50.00 per lot shall
be pald by members at the time of acckgting the deed or contract for his
or theifr respective fot(s). The Assoc@ﬂ‘on shat! also by majority vote
of Its Board of Dlrectors, in accordancq(h'fh the provisions of the
By-Laws, establish reasorat!e assessment charges for the services provided
by and supported by the Asscclation, exce))f that assessment charges for
the Assoclation flscal year beginning In | shall be $25.00 per lot. No
assessment shal! be made upon the lot of an wner during the Assoclation
fiscal! year [n which he purchases his lot. Q}

3. Llen. Each fot shall be subject ?o-a\énﬂnulng tlen to secure
the payment of e2ch assessmont when the same s madq. Upon demand, the
Associatlon will furnish & ict ovrer(s) or mortga thereof a certiflcate
showling the charges or asressnents due on any given(Jdate. No assessments,
however, sha!l be made upon *he lo*s retalned by The@yclaranr or [ts
assigns [nvolved Ir the development of the subdivisio

%,
e
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4. Successlon to Powers. Upon the sale of all lots covered by the
Declarants plan of developmeont for the areas to which this Declaration Is
appllicable, the powars ot the Declarant reserved by this Declaration shall
automatically pass to and be vested in the Assoclatlon. The Declarant
reserves the right to assign these powers, or any part thereof, to the
Association at any eariler time it deems desirable. 1in addltlon, at such
(:ylme when 753 of the lots In the area to which thls Declaration has been

de applicable shall have been sold, the Board of Directors of the

oclation, upon authori{zation by a majority of the voting members
theteof, may render a formal, wrlitten appllication to the Developer
refubsting It to assign the powers reserved to it by this Declaration to
the Qgsoclaflon, and the Declarant shal: zomply. The Assoclation,
f0110ﬁ29g the assignment, may not, however, Impalr the right of the
Declardgn% 4o the use of the Common Elements or to exerclse the excluslve
powers keserved unto It In Pargraphs 1, 10, and |4 of Article | for the
conduct of 1ts business Incldental to the development of the subdivision.

5.  Future Development. 1{f other property adjoining or adjacent to
Klnnakeet Shorgs - Phase OCne shall be developed by Declarant or Its
succassor, T eclaranst or its siccessor shall have the option but not be
oblligated to lude such properties under the provisions of this
Declaration of tective Covenants and Restrictions. |t is” further
provided that theBwner or owners of the lots in any additional propertles
made subject to t Daclaration of Protectlive Covenants and Restrictions
shall become membets yef the Property Owners Assoclatlon established hereln
and all of the prov*?‘ons of this Declaration of Protective Covenants and
Restrictlons shall béégmq appllicable to said lotse :

Q) ARTICLE iV

\/ LIENS
@,

1. Validity. All !len&)authorized and created hereby shall become
effective only upon the recordgPion by the !ienholder in the Dare County
Reglistry of an instrument whlcn<§§Ts forth the identity of the [ienholder
and the debior{s), the lot(s) to*i4ich the tlaen is attached, the amount of
the underlying obligation which 1tHe lien secures, and the date whan the
indebtedness became due. No !len, (dhether recorded or not, shal! be valid
for more than ten years from the da?é)on which the underiying Indebtednass
It secures bscomes due and payabie. (K

2. Interest. !f any unpz'd assessment or other charge constttuted
a lien on the property by this Declaration shali remaln unpald for 30 days
after the da'te upon which It first Secomes dys and payable, [nterest shall

begin to accrue at the rate of six percent ) per annum, and such
interest shzll he secured by ths Ilsn.

3. Collection and Enforcament. The am of any unpald assessment
or charge constituted a llien upon the property,Xtogether with any accrued
Interest and the costs of collaztion, !ncluding onable attorney!s
fees, shall remaln the personal chiigation of the owher of the property at
the tim2 such assessments and chargas wera wade an ntinue to be a llen

upon the property until pafd; the [lenholder may br%ng an action at law to
cotiect the same or arn actinn to foraciose the f{ien %a nst the property
in the manner provided by faw. .

4. Subordination of Llens. The flen of the assessmen’s and charges

provided for hereln shall be subordinate to the ilen of a rtgage or
mortgages now or hereafter placed unon the properties subj to
assessmant; provided, howaver, that such suhordination shal ply only to
The assessments or charges which have becoma due and payable Gglor to a
sale or transfer of such property pursuant *o a decree of for sure, or
any cther procesding 'n tleu of foreclosure. Such sale or transfer shall
not reileve such property fram [fabliity for any assessments or rges
thereafter bacoming dus, no~ from the flen of any such subsequent
assessment or charge. <§

&
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ARTICLE V

GENERAL PROVISIONS

te Term. These covenants ara to run with the tand and shall-
binding on “all partles and all persons cfaiming under them for a per!od of
thirty years from the date these covenants are recorded, after which time
sald covenants shall be automatlca!!; extended tor successlve periods of
10 years unless an instrument signed by a majorlity of the then owners of
;:jfhe lots has been recorded, 2.-3:ing to change sald covenants In whole or
i part.

2. Enforcement. in the event of a violation or breach of any of
these restrictions by any property owner, or agent of such owner, the
i Property Owners' Assocclation, the owners of the lots In the subdivislon,
the Dgalarant or any of Them jontly or severaily, shail have the right to
1 proc at taw or in equlty to comze! a compllance to the terms hereof or
! to preveht the viclation or hrsach Ia any evant. In additlon to the -
forego?r@ Declarant shall have the right, whenever there shall have been

buiit on lot in the subdlvision any structure which Is In violation of
" these res /Qﬂons o enter pon the property where such viotation
v exists, end synmariiv abate or remove the same at the expense of the

owner, 1§ af¥ar thirty (30) days written notice of such violation it shall
not have boen @rrecfnd by the owrer. Any such eatry and abatement or
removal shall “be deamod @ trespass. The fallure to enforce any right,
reservation, rest?c( ler or conditlon contalined in *his deed, however long
contlnued, shall be deemed a walver of the right to do so hereafter,

. as to the same brefch or as fo a breach occurring prior or subsequent

" thereto and shall nof‘/?ar or attect Its enforcement.

i 3. feverabl!i-y<y trva!lda*lon of any one of these covenants, or
Y opart therect, by j mgmz{ or ourT order shall In no wise affect any of
i the o*her provisions which statl remzin in full force and effect.
>
4 Stccessers ard »«?\“nu Atl reterences to Declarant shall

‘ncfude The succesiors and (*nvn~ thereof, except that the powers and
rights reservad Yo Declzrant x/‘,u,! not, by the terms of this provision,
fnure to Indlividual ot ownerQ{zm only to the Association at such time
! when the powers are vested M or fo the successors of Declarant to whom
¢ The powers are expr=cs'y assigned.

1 Se Future Developmant. The Declarant o Its successor may bring

other lands which it ray covoiop uncerathe force, 1ien and effect of this

| Deciaratior cof Protective Covenants ?pj Restrictions at the option of the

© Declurant or *s succescor.

¢ : O .
IN WITNESS YHEREOF the sald Greenwogd Development Corporation has

caused thls Ins*rumert o be executed in {F§\name by its President and

attested by its Secretary and i+s mrporafvea! affixed hereto, all as

1 the act and deed of the szid corgcration by tt; authority duly and legally

i glven, the da, and vear flro* zhove .ritten. L .

!s GREENW

SECRETARY
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EXHIBIT
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Prepared by and veturn to:

C‘Charles D. Evang

.0. Box 189 ALV MUWIASE
Manteo, NC 27954 noev T OV LEEDS
% R T

‘NORT%ROLU{A

DARE Y

KINNAKEET SHORES SHBDIVISION
AMENDED DECLARATION OF PROTECTIVE COVENANTS AND RESTRICTIONS
l THIS AMENOPD DECLARATION OF VPROTECTIVE COVENANTS AND RESTRICTIONS made .
jehis the L3th dqfyof July, 1982, by CEDAR LOMES, INC., and GREENWOOD
FDEVELOLM CORPQBARION, ownurs of Lot do. 87 {n Kinnakeet Shores
“Subdiviston, Phx;gx(i @> as hereinafter described, has hereby declared and
“made known, as toll)of;s;

f
}
|

WHEREAS, ()reenwo@ Developmeat Corpovation as owner and developer of a
jcertain tract of land Jated and being in Kinnakeet Township, Dare County,
tNorth Carolina, South ¢ on, and being shown on a map or plat entitled
."Kinnakeet Sliores - Phas \}uc, by Triaugle Engineerlng and Surveying, Inc.,
‘Land Surveyors, dated theX24th day of Aprll, 1980, and recorded in Plat
E\Cah{neL B, Slide 9, In the office of the Register of Deeds of Dare County,

iy - ina:
iit\.orth Carolina: ‘O
h

il

i AND WHEREAS by a :’or.un:eupt’%g:d on Qctober 7, 1981, and recorded in

j;’Book 317, page 297, Dare County gistry, Greenwcod Development Corporation
iflied a Daclaration of Protectividioveasats and Restrictions affecting the
fuse of the said praprty: @

)

| AND WHEREAS Pagagraph 6 of ART% L of sald covenaats requires that
call utilities be placed underground, ¥ {t has come to the attention of
lthe developer that Cape Hatteras Zlect¥ic Menbership Corporation, the
[‘electric utility, will not install wunderground ucilities in its area of
sservice and, th-refore, it has becone impossihle to comply with said
;{restrlction inscfar as it relates to clectrical service:

i

i

it v
Lot No. 87 1a Xinngkeet Shores Subdivisien, Pegse One, do hereby declare
and make known aa amendment to Parzgraph 6 of ASYICIE I of the aforesaid
Declaration of Protective Covenants and Restric s by deleting said
sllpmvision and by subst{tuting in its place the fm@@wlng provision:

I ) .
i; 6. Utilities: ALl utilitles with the exceptKQof electric power,
[shall be placed underground, and the erectioa of any h>posé:d antennnas
fshall be Jone only with the approval of the ArchitectXfal Review Committee.
IElectric Utiliry Company.

NOW, THEREVFORE, the pacrties of the ftr:;%it being the owners of
3

.
,
|

The parties hereto, belng owners of Lot 87 in said abdivision do
fdeclare and make the above covenant which shall Tun with th ands shown on
ithe map to which hereiln referred to, by whomsoever purchase of lots in
iKinnakeet Shorea = Phase One Subdivisien, rheir heirs, succe@rs and

fiassigns .

j <

g >

Q
(><‘
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IN TESTIMONY WHEREOF the partles
ingtrunent to be executed i{n {ts npame

i and year first above written.

v ;

N gfi Secrecary
.
i f

(ﬁorforate Seal)

e
i ATThSl:§

?égéij¢1;2:y/qu

STATE OF SOUT@CAR()LINA

1, Hada PB. Banes

. Secretary and its corporate seal aftfixed hereto,
I of the sald corporation by fts authorityv duly and legally given,

e 207

hereto have each caused this

by its President and attested by its
all as the act and deed
the day

GREENWOQOD CORPORATION

BY:

CEDAR HOMES,

BY:\ At
amep Michael Ramsey
Sident

INC.
<

COUNTY OF GREENWOOD

a Notary Public In and for the

OFFICIAL COPY
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sforesald State “end County,
. cane before me thys
Creenwood Develops

do hereby certify that John E. Eck personally
day and acknowledged that he is the Secretary of

nt Corporation and that by authority duly given and as
foregolng instrument was signed In its

the act of the corpo@itm the
name by its Presiden Qc_ealed with {ts corporate seal, and attested by -

. hinself as its So':tor.ug\.
; WITNES

1682, >
i MY COMMISSION EXNPIRES: %

Qctober 12, 1939.

~
\
i S‘T-‘(‘P OF NORTH CAROLINA

L,

AN

my hand an ué}btarxdl seal, this the 19Eh day pf‘

&
*7(c)<nqm ,\Q Notary Public in and_foT the

\Ll‘f )
)\"\ & U ~
R . " [yt , -‘LL""
NOTARY PUBLIC f;Qr,)S‘ R

L
(Notarial Sealyy -

COUNTY OF DARE

afor(%)sud State aa‘N:uunty, do hereby @uif’y that Joamrs m.

LD

ithat he is th etary ot

given and as rhv act of the ecob “«L
¢ signed in 1ts name by its Prc_ylz_uu

cattested by himsell as 1ts Secretary.

VITNESZ my hand

e

S
! -
i
1

oy co
:: \‘H .2, | C{févfi_,.// ’

- lclw&xllv caime befs

(.k\r)n
LQLC

>
and notarial «y(’l ,

me this day-dnd acknowledged
and that by authority duly
ée«ro,xwe/goin;, instrument was
th its corporate seal, and

thlis €

0 R
EOTARY PUBM C
O

(Notaria("&eal)
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STATE OF NORTH Canchiya iTY OF DARE

o, oi Notary Public in and for che
hereby cevtify that Judy B. Ramsey
day and acknowledged that she is the
Wd that by authority duly glven and
torezoing instrument was signed

roof tedar Ho T,
< r ol the corporation,
s name by {ts President, sealed with its corporate seal, and

¢
t
@'Szed by hersell as ios Secretary.

[6y PR
and notarlal seal, this the _.\_('{_’_ day of Q_u‘)\&_(,

‘; :“.T

H — RSO

: . s . . R

! 5. Ol ey

i rap—
cusLic 7 7T VTG

Giotarial 59;117{\‘./

ViGN S

3} NORTH CAROLINA
(g SEATNENNN v Danes _a Notac
Ron L. Bcikhdmnm
WY

v
duly registorad at @, date and time ond in the Book and Page shown on
the first page her

3

!
b N,
} Ol \(73.;4\1(‘\/ o REGISTER OF DEEDS FOR DARE COUNTY

Deputy/Aselgtant—Register of Deeds
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X)‘ Prepared by and return to:
Thomas L. white, Jr.
Y P. O. Box 189 ALYA G.VISE
\/ Manteo, NC 27954 REQISTI SEEDS
PARE 6 Y NG,

NORTH CAROLINA
DARE COUNTY

o
Qo

KINNAKEET SHORES SUBDIVISION
AMENDED DECLARATION OF PROTECTIVE COVENANTS AND RESTRICTIONS

CECTIVE COVENANTS AND RESTRICTIONS

, by WILLIAM M. JAYNE and wife,

3 wife, COLLEEN G. EDWARDS, ROBERT
SLENN R. FEHR and wife, DIANE J.

L. SHERMAN, KAREN E. SPANNUTH,
WILLIAM R. MATLACK and wife, SARAH
CRPCRATION, being all of the

:5 Subdivision, Phase One, as herein-~

Feb 04 2022

WHERE. Greenwocd Develo
of a cervdinytract of land loca
County, Nog(? Caroline, South of
entitled "Kikymkeet 2
Surveving, In
recorded in Pi.

poration as owner and developer
ar:d baing in Kinnakeet Township, Dare
wory, and being shown on a map or plat
Phase <ne," by Triangle Engineering and
crs, dated the 24th day of April, 1980, and
Yide 9, in the office of the Register of i

ed on October 7, 1981, and recorded in
Fistry, Greenwood Development Corporation

filed a Covenants and Restrictions affecting

AN WH
that al2

I of said covenants rcquires
erdround, but it has come to the attention
cras Llectric Membership Corporation, the

: snderground utilities in its area of
secune impossible to comply with said

5 to electrical service;

first part being the owners of
on, Phase One, do hereby declare
6 of ARTICLE I of the aforesaid
:strictions by deleting said
%fjcc the following provision:

o0

utilities withk{gé exception of electric
1 and th€>3rpntion of any exposed N :
> ruvgﬁ'of the Architectural
lines wmdy placed above the ground
1 (\ctric\%;l ity company.

The partics hereto, being ali of the owner:/:f the lands in said
lsubdivision do oAb r_-r‘;v(—nanl.,@ich shall run with
the lands o 4 referre , by whomsoever

N 3 shall be ing upon all
Phase One § <fyision, their

in ¥

known

to the reoguiremonto

owned,

purch

helirs,

?
e
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R the parties hereto have hereunto set their
\X hands corporate, has causcd this instrument to be
exccutad in coand belialf by d nt, attested by its
C Secretary and its corroravo scal aft : >te all as the act and deed
>of the said Corperation by its autherity and legally given.

H

s

f[ VT L,O"'MENT CORPORI\TION

‘\"{\‘ f}“"( SR

IDENTN, « C v

‘ﬁﬁfyé ykl ﬁ

' ;}sgAm' s

é+0£21 (QFAI)‘
(o 2pvar
o L2 ZZZZZQ/X (SEAL)
CNaTLECK

/V)/‘ X 8 k(é

’I LACK

€ T e
NI T . RN
r-c o, R ; .: “\
Y 3L VY Y STATE OF SOUTH CAROLINA )

. A
i COUNTY OF GREENWOOD 2

N
O -

1@ in and for the aforesaid

tn~t . Eck personally cahe beforel it
tary, of Greenwood Development ,
P{'fgs the act of the .,
ned @'1ts name by J.ts -

holson , a Hota
hereby ccrt*fy i

; authority duly aive
ng instrument was oi
L$ corporata seal, a
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Q?' ﬁ,ﬂwgf')n”:m‘ C( 40/(;&1,;4171—/

;g

ZU(IY/C. (/ /'ﬂ;z/k,rr-/ff\, , & Notary Public in and for the
aforesai&%,{f,(AngLnf te do hereby certify that william M. Jayne
and wife, Sharon L. Jayne, personally appeared before me this day and
! acknowledged the due execution ¢f the foregoing instrument.

my hand and notarial seal, this the
1957 -
, G2

t STATE OF NE TERSEY '
7 !,:g of ,é’ -/ ’(/74/
Q /[, ,&/‘/ﬂ/l , @ Notary Public in and for the

o hereby certify that Robert E. Edwards
crc‘s, [Erso 11» appeared before me this day
and ackna\@ddged Lhe due execution of the foregoing instrument.

4
notarial seal, this the 7‘2 day of T

STATE OF PR

(A:LMNZ;’ oF RN AP

\Q«}}\_z , a Notary Public in and for the
Srat H rtify that Robert M. Jaeger ‘and
before me this day and BRI
foregoing instrument.

persora
e Xecutioh

and no

O\/QJ\AA,[Y% E é()-“’-"ﬁl-\) oot

C) NOTARY PUBLIC

a Hotarwublic in and for the
\w‘“\‘y tllat Glenn R. Fehr and,,

? wfor 1is day anfl a kn&«rv o,
. 1y i ;StrL.me N . )
~ "/ ,/‘<

se:al, this the

wife,
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[adl

[N
[op]
o]

\(Q BOCK 3 $2

Pui:lic in and for the aforesaid
thit fioward Sherman and wife, Mary
cfore e oh

Instrument, ’

,
. 7
23 notarial seal, this the °

- -~
4 -;,
) 2
) ) et a tivtary Public in and for the
1o Xaren E. Spannuth
j\)f DY ~kn>wlodged the due executioq, -
Lksfﬁ?mﬁnt. .
i W s hand kgd notarial seal, this the
N
‘e
.

in and for the aforesaid
ory Hugh Tovar personally
duc execution of the

it o ek
sy tand and netariat scal, thiga the .E“l.jjf.._ day of M .

FUELIC ),f‘\\\g. LA,

i VIRGINIA \8
Ala i or

ue axecution

@)
#L day @é%&L
/:.7, @fu@,{%qﬂ
pUBLIC  Jf ‘b

<

this the
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STATE OF PENMSYLVANIA
County oF Bueks

1, Elizabtethk Wilson . & MNotary Public in and for the aforesaid
LCounty and Stat > h oy certify that William R. Matlack and wife,
earcd bofore me this day and acknowledged

Sarah D. Matlack, 7 S iy ar
the due execution of the foregoing instrument.

WITNLZS
1682,

© hand and notarial seal, this the 27th :

/’ 7/%/ //

e

, mf‘FARY PUBLIE

‘. .Y/L'»../
A
S A 23, Ty RGN

DAVE@U‘“ Y, NORT:dH CARGLINA

'ff)}} foregoing certificates of Mamie W. Nicholson, a Notary Public of
tth C@olmx Lucille €© a Notary Public of Connecticut; Faye B.

cu Harr
core, aJkrary Public of Chariotte B, Singer, a Notary Public
13 T

f

:he ~.\>n@::<\«v i of Pennsvivania: Dovene 1. Lefkowith, a Notary Public
Commons. :ga th of Pennsylvania: lenore Bifulco, a Notary Public of the

te of NL York; Jau Argo Wooudby, a Notary Public at Large of Tennessee;

. (ye(\; 2 .\':n:ly fublic of Staunton, Virginia abd Elizabeth Wilson,
a Notary PLbIlV'wE ommonwealth of Pennsylvania, are certified to be correct.

Yese c¢ortificates ave duly registered at the
: nod page shown on the first page hereof.

, AN
RECORDED: L,__g&w ‘*Y',x)
e
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Prepared by and Return to: - FILED .
. /

Thomas L. White, Jr. St

P. 0. Box 189 : 83 BEC 21 PHI 19

Manteo, N. C. 27954

* NORTH CAROLINA ALVA C. wISE

?%ggkx COUNTY REGISTER OF DEEDS

| DAFE CLUNTY, N.g.
® ¥INNAKEET SHORES SUBDIVISION - DECLARATION OF

PROITECTIVE COV:

f%}( T5 AND RESTRICTIONS

WHEREAS Greenwood Development Corporation is owner of those certain
lots or parcels of land located near the Village of Avon, Kinnakeet
Township, jare County, North Carolina, as shown on a map or plat of
Kinnakee(:;%ores - Phase II prepared by W, M. Meekins, Jr. & Associates,
dated the h day of Ferruary, 198: and recorded in Plat Cabinet B,
Slide 211, the office of the Rec:ister of Deads of Dare County,
North Carolinax

b2y

AND WHVRExgq_the Declaranr* heretcfore filed a Declaration of
Protective [oveRgnts, recorded 1n Book 317, page 297, Dare County Registry,
which said covenafiys were amended on the l4th day of July, 1983, recorded
in Book 328, page %96, Dare County Registry;

AND WHEREAS, G :0ood Development Corporation intends to develop
the lots and properti¥s shown on said plat recorded in Plat Cabinet B,
Slide 211, Dare County Registry under a common scheme of development so
that the restricrions ané%ﬁeclarations imposed shall inure to the benefit
of each and every purchasgj of lots shown on the aforesaid map or plat.

NOW THERFFORE, sreenwéoé Development Corperation does hereby declare
and make known and publish t the Declaration of Protective Covenants
recordec in Book 317, page 2970 as amended in Book 328, page 906, Dare
County Registry, shall apply ¢ he lands shown on the map or plat entitled
"Kinnakeet Shores - Phase II" répsrded in Plat Cabinet B, Slide 211, Public
Registry of Dare County, North C 2?%inaA

The party hercto, being owner of the lands in said subdivision, does
declare ard make the above covenants which shall run with the lands shown
on the map t2 which herein r=forred to, by whomsoever purchasers of lots
in Kinnakeet Shores - Phase 11, their hﬁfxs, successors and assigns.

IN TESTIMONY WHEREQF, Greenwood Dev nent Corporation has caused
this instrument to be executed in its namd Py its President and attested
by its Secretary and its corporate seal affy hereto, all as the act and
deed of the said corporation by its authoritx(§uly and legally given, this
19th day of December, 1983. k)‘

GREENWOOD DEVELOPMENT O@RPORATION
s /,j/‘
By /J}/‘// A/ '/ Q))
-~ . Presl@ﬁgt X
R’I‘T’}‘.ﬁ’f: k

A -
{

Y L:»Qgcfri/t»-ij

‘Sedretary k4

RIS,
o i

(PRI +1

@,
OO
(Corporate Seal) qiéb
%
<
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STATE OF SOUTH CAROLINA
COWNTY OF GREENWOOD

I, Nada B. Banes , a Notary Public in and for
the aforesaid State and County, do herebyv certify that Wayne 0.
Justesen, Jr, personally came hafore me this day and acknowledged
that he 1s the Secretary of Greenwood Develomment Corporation and that by
authority duly given and as the act of the corporation, the foregoing
instrurent was signad in its name by its President, sealed with its
corporats seal, and attested by humself as its Secretary.

Witness my hand and notarial seal this __}19¢h  day of December, 1983.

7

Aedgy B Danes

N\
The fopéQoing certificate of /‘{(}Ld@ 6-’ oW %Oﬂgﬁ , a Notary
Public of Gre;nwood County, South Carolina, 1s certified to be correct.

This ins nt and this certificate are duly registered at the

date and time aWd in the Book and Page shown on the first page hereof.

e 1. Wep

&/ Zegister Of Deeds

e Usagla M
By: oo :f—f/ C’Q '1\1 ¢ ﬂ\ L)
Dgiameent /Doputy

®® Register of Deeds
S
%

RECORDED D) e omban X3, 10T

OFFICIAL COPY

Feb 04 2022



EXHIBIT

s . , ‘ -
OO soor 487 7 680

((\subject to the rules and regulations of the Association and these

' ovenants. The Property Owners Association shall have the right to

OFFICIALNG

&%Sablish reasonable rules and regulations for the use and enjoyment of
al such space. The term "common elements" shall include "common
propéf&ies" and "common areas".

4. Y3e Restrictions. Pursuant to its general plan of conservation

and envi?gnmental protection and pursuant to its plan of development,
the DeclaS%St reserves the right to make trails or paths through the
common elemééts, to restrict the use of certain vehicles therein, and

to otherwise improve and enhance the said common elements, including

Feb 04 2022

but not limite 0 the protection c¢f the common elements from erosion
or other forms of @egradation by planting, fencing or other expedient
means and the impleg@entation of adequate draining and circulation of
canals, lakes and drag?@ge ways. The Asscciaticn shall have the right
to suspend the rights Yé§ any owner, guest or family member to use any
common element, property 5? amenity for failing to pay any assessment
or sum owed as provided by(%%ese covenants or for a violation of these
covenants and/or the rules an{} regulations of the association until
said viclation has stopped or oﬁgerwlse lawfully corrected.

5. Disclaimer. It is exp€§ssly understood and agreed that the
reservation of the roads, bridges and other common elements for the
uses established hereby in no way places a burden of affirmative action
on the Declarant, nor shall the Dec]é%%nt be bound to make any such
improvement or extend any such serviges as have been noted in this

Article. O

6. Rules and Assessments. The conveyange, of any of the common
elements to the Property Owners Association \eéiall carry with it the
right to meke rules and regulations as to the u§€)thereof and to assess
the costs of wupkeep and maintenance on the (%foperty owners as
hereinafter provided. Q!

ARTICLE III %

PROPERTY OWNERS' ASSOCIATICON %
1. Organization. For the purpose of providing maintenance and
control of all common elements and other cormon community services of
the kind and nature required or authorized by this Declaration and by

the charter of said organizaticn for the benefit of all its members,




' % sf 487 5 690
0

‘jiﬁ assessments or charges or additional assessments and may carry forward

k)'to surplus any balance remaining. The Corporation shall not be

N :ligated to apply any such surplus to the reduction of charges in the
;i;éeeding year.

o) The Corporation shall have authority, in its discretion, to .
borrog%@oney to expend for the purpocses set forth in this section
hereof C; on such terms and security and for such period as it may
determinegifnd to repay said borrowings and the interest thereon from
the assessﬁgnts or charges or special or additional assessments
provided for in this section.

% ARTICLE v

O GENERAL PROVISIONS

1. Term of Covepants. These covenants shall run with the land and

shall be binding onkzé;l parties owning a lot or lots or in possession
therecf and all person§2¢laiming under them for a period of 30 years
from the date hereof and\§ﬁall be extended for successive periods of 10
years thereafter; wunless, @Qior to the expiration of the initial 30
year period or any such subse@uent 10 year period, an instrument signed
by the owners of record of the %@jority in interest of the 1lots in the
subdivision and any subsequent pgoves subject thereto has been recorded
revoking or modifying said restrickions and covenants. Any subsequent
lands subjected to this DReclaration by an amendment hereto shall
continue subject thereto for the remaiﬁé&r of the current term of these
covenants and shall be extended on thg)same date as provided herein
urless modified or rescinded by vote of a\xmajority in interest of all
owners in Phase Three and any subsequentkgﬁpses or lands upon which
these covenants (and as the same may be amendé§§ have been imposed.

2. Enforcement. Enforcement of these coveédants, restrictions and
declarations shall be the Declarant or its succeséar in interest until
said right is transferred and assigned to the Kinnak@tt Shores Property
Owners Association, Inc., pursuant to this de ration and by '
instrument recorded in the Dare County Registry, g%ier which the
enforcement shall be by said corporation. Remedies fgr violations
shall include, but nct be 1limited to, either egquitable restraint
against the viclation or for mandatory compliance with said covenants,

or at law for damages by virtue of any such violation, or both. The
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