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The Village of Bald Head Island 

VIA Email and U.S. Mail 

Bald Head Island Transportation, Inc. 
Attention: Mr. Charles A. Paul, III, President 
Post Office Box 3069 
Bald Head Island, North Carolina 28461 
cpaul@bhisland.com 

Bald Head Island Limited LLC 
Attention: Mr. Charles A. Paul, Ill, Manager 
Post Office Box 3069 
Bald Head Island, North Carolina 28461 
cpaul@bhisland.com 

January 13, 2022 

Re: North Carolina Utilities Commission Regulation of Parking and Barge and Right of First 
Refusal Agreement dated August 21, 1999 

Dear Chad: 

As the Village of Bald Head Island ("Village") has previously made clear, the Bald Head 
Island Transportation System ("Transportation System") assets owned by Bald Head Island 
Transportation, Inc. ("Transportation") and Bald Head Island Limited, LLC ("Limited") are of critical 
importance to the residents, property owners, and businesses of, and visitors to, Bald Head Island. 
The Transportation System would be best owned and operated by a public entity subject to public 
oversight. The Village, with a Council elected by the regular users of the Transportation System, a 
full-time professional staff, and excellent financial standing that would allow it to acquire the System 
on favorable financing terms and make necessary improvements to the Transportation System 
operations, is the entity best suited to fill those roles. 

However, we are informed that, in addition to your negotiation with the Bald Head Island 
Transportation Authority, you are exploring sale of the Transportation System, or portions thereof, to 
a private equity firm or other business or investor. The Mitchell Family, as the Island's developer, 
has been a good steward of the Island. We are concerned, however, that a private purchaser would 
not have similar ties to the Island and may seek unreasonable profits from the Transportation System's 
monopoly or otherwise not operate with due consideration and regard for the needs of the Island's 
residents, property owners, businesses and visitors. Given our strong interest in the operation of this 
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utility for the benefit of the public, we believe it is important for us to articulate these concerns and, 
if necessary, to take action to protect the interests of the Village, including its residents, property 
owners, businesses and visitors. 

Among other things, the Village is preparing to petition the North Carolina Utilities 
Commission ("Commission") to formally assert regulatory jurisdiction over the parking lots and 
barge used in connection with the Transportation System. It is our position that the regulatory 
authority of the Commission extends to all of the facilities of the Transportation System, specifically 
including the parking facilities and barge. As you are aware, the Village has articulated this view in 
prior regulatory filings with the Commission. To the extent that there may be disagreement on this 
point, the Village is prepared to seek the Commission's formal determination. 

Relatedly, we remind Limited and Transportation of the requirement to provide notice to the 
Public Staff and the Commission of any sale or lease of the Deep Point parking facilities or any part 
of those facilities not less than ninety (90) days prior to the scheduled closing date for the sale or 
lease. See Order Granting Partial Rate Increase and Requiring Notice, Application of Bald Head 
Island Transportation, Inc. for a General Increase in its Rates and Charges Applicable to Ferry 
Service Between Southport, North Carolina and Bald Head Island, North Carolina, N.C.U.C. Docket 
No. A-41, Sub 7 (Dec. 17, 2010), at 6. As a party to that proceeding, the Village requests that a copy 
of any such notice be provided to it as well. 

More generally, the Village also possesses contractual rights with respect to the 
Transportation System under the Right of First Refusal Agreement ("ROFR") between the Village, 
Transportation, and Limited dated August 21, 2019 and recorded at Book 1329, Page 932 of the 
Brunswick County Registry, Exhibit A hereto. 

Paragraph 1 of the ROFR provides that the Village shall have a right of first refusal with 
respect to any proposed sale by Transportation of the Transportation System, as defined in the ROFR. 
Pursuant to Paragraph 4 of the ROFR, at such time as Transportation receives a formal offer to 
purchase the Transportation System or any portion thereof that is acceptable to Transportation, 
Transportation must promptly notify the Village of (i) the identity of the assets proposed to be sold, 
(ii) the identity of the potential buyer, (iii) the proposed purchase price, and (iv) the proposed closing 
date. 

Paragraph 4 further provides that after receipt of such notice, the Village will have sixty (60) 
days to determine whether to itself purchase the Transportation System, or whichever portion of the 
system is proposed to be sold. The same paragraph also provides that the Village may exercise its 
purchase right subject to its ability to obtain financing for the purchase, and approval of such financing 
from the Local Government Commission ("LGC"). Pursuant to Paragraph 2 of the ROFR, the terms 
of such sale will be identical to those in the formal proposed offer received by Transportation. 
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To be clear, the Village expressly reserves and does not waive its rights under the ROFR. 
Accordingly, the Village expects that before Transportation and Limited formally accept any offer to 
purchase the Transportation System, or any ofits constituent components, Transportation and Limited 
will notify the Village pursuant to the terms of the ROFR and will wait the requisite sixty (60) days 
for the Village to consider and provide notice of whether it will exercise its right to purchase under 
the ROFR. 

Please do not hesitate to contact me should any questions arise or if you would like to discuss 
these matters. 

pc: North Carolina Utilities Commission 
Attn: Charlotte A. Mitchell, Chair 

Local Government Commission 
Attn: Dale R. Folwell, Chair 

Very truly yours, 

Peter Quinn 
Mayor, Village of Bald Head Island 

Bald Head Island Transportation Authority 
Attn: Susan Rabon, Chair 

Bald Head Island Club 
Attn: Slaughter Fitz-Hugh, President 

Bald Head Association 
Attn: Alan Briggs, President 

(all via email) 
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STATE OF NORTH CAROLINA 

COUNTY OF BRUNSWICK 

lJrunswick County--Negister ot L>eeds 
Robert J. Rabin,;on 
Inst 12'1941 Hook 13291!a,3e 932 
09/10/1999 03:0(;pn Reel J-1.\-d,IS 

RIGIITO~ FIRST ll_EFUSAL 

TlilS AGREEr-tENT, made and cnter<:d i:110 this 1hc _1.!.... day of Augu•; t • 1~199, by and between BALD HEA[I ISLAND TRANSPORTATION, INC., hcn:inaficr referred t;:i as "TRANSPORTATION"; the VILLAGE OF BALD HEAD ISLAND, herf-inafler referred t,) as "VILLAGE", and BALD HEAD ISLAND LIMITED. hereinafter referred 10 as "LIMITED": 

THAT WHEREAS, the VJLl .. \(iE wai; gmn1cd certain right! with regad to lhe Elald Head Island transporta1ion system, hereinafter ,lelinecl; 11nd 

WHEREAS, substantial qucs1io:1s exi::t wilh regard to rights and obligations of the parties hereto with regard lo such transport al io,1 syslc:m. and 

WHEREAS, rather than engi.gi,g in lcn,i;thy and costly litiga:ion rcguding th,Jse issues, the parties hereto desire !o resolve all ,>u!stand:ng quest ions between them by the execution of this agreement; 

NOW, THEREFORE, for and in co11sic1era1ion ot the sum of TEN DOLLA3.S ($10.00) paid to TRAN3PORTATION by tie VILLAG.E, the receipt and sufficiency ofwhid. is hereby aclrnowledi;ed, and further in considc·a1ion or th ,: covenants. slipulati.)ns and agreements herein comaincd, the parries hereto do agree, co venant and stipulate as Collows: 

I. Tna1 VILLAGE be and hereby is granted a Right of First Refusa l, pursuant to the terms and conditions ofth:s agretment, to purcha;e the B,::'d Head Island Transportation System or any portion thereof. 

"The Bald Head Island TransJortatior, System" (hereinafter rcfe:-rcd to as "Transportation S)'Slem") shall be defined ai those ass1.1s, tangible and intangible, clirec(ly and integrally used in the 1ra11spona1 ion of p1:rso11s ind proi:1:rty to and from Dalli Head Island &nd, further. in the trans!)ortat:on of such goods or p<·rsons while on Bald Head Island, and any and all substitutions 1hcre-0f and any and all reasonably l'Cl 11ed a.;c(,:;sories thtre10, including but not limiwd to ferries, boats, tugboats, barges, trams, motor \'et,icles to 1,ull trams, and any and all otllcr personal property, titled or untitled motor vehicles and 111 acces::ories thereto, and ijny real prop,:rty owned or leased compiising docking or parking focilhiei~ admini trativc facilities, oi- facilities designed 10 facilitate the 1ransfer of individuals 10 and from the ferry a11d };round transportation, including a means of access from such real cHate 10 and lrom a pubic right-of-way, including any an,1 all impovemcnis to such real estate. Specifically, this !light ofF:rs.: Refusal shB!I include those parcels of real estate described as follows: 
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(a) Tracts 2, 3 and •I (consisting of 1.03 a,:rc;, 0.2 .1cr,,s, and 1.19 acres, respectively) as 
shown on a map entitled ":?lat of Survey for Bald R:ad Island Limited" by Brunswick 
Surveying, Inc., dated 8/25.'99, and recorded in Map Cabinet~ instrument 500 of the 
Brunswick County Registry, a copy of whii:h ·. s attache< I hereto. 

(b) That tract or parcci of Jond l)'ing ;ind bo:inJ in or ne;ar the City of Southport, Smitlivillc 
TownshiJ>, Drunswick County, North Caro:iru., and mo ·c particularly describe(! as follows: 
DEING approximatt:ly 76.39 acres, m:irc er J;ss, as dc-;cribed on a plat ofsur.·cy made by 
Thomas W. Morgan, R._L.S., of Brunswick :;u,vcyinE,, hie . and recorded in Map Cabinet 20 
at Page 414 of the Brunswick County Registry, to which plat reference is m:idc "nd which is 
incorporated herein by rcfcr,:nce for g1catc1 c<•rtaintr ot description. 

This Right of First Refu!al shall further includt:, tout not be limited 10, the right 10 
assignment by LIMITED c,fthe non-excl isive e~!m•:nt re:ain~d by LIMITED for the 
use of and for ingress, egress and r~gre ,s over, acr•)SS and through those propenies 
described by deed recorded in Book TiS at J>a!'-e 61 of the Brunswick County 
Registry, and the ripari,1n rights app·irtenant th-~reto, for all purposes deemed 
appropriate hy Lll'vnTED, its succes,ors an-:1 assigm, including without limitation the 
operation or ferric,, barges, boats and trams. 

This Right of First Refusal shall not apply I, :;ale, con-,eyance ot other transfer of any asscti 
comprising the Transportation System where rnch assets ,ire sold by TRANSPORTATION in tl,e 
usual course of business c' ue to c,bsolescence cir ,)ther rea:;ons relating to the continued usefulne:;s 
of such asset to the system. Further, this Right orFirst Refusal shall not be applicable 1,1 a transfor 
of the system or any assets therein so long as i,uch sale shall be a transfer to any entity Jwncd as a 
corporation or other entity owned by LIMITED, Geor~.e Mitchell or any of George Mitchell's 
children or immediate family so lc,ng ns such as;et rema ns dedicated to use as an operating portic,n 
of the system. 

2. The purchase price lo be paid by VILLA<iE for the Transportation System and the 
\enns of such purchase shall be equal to the prict o::1he a ;se :s comprising the Transportation System 
and the terms ofpurchasi: as shall be containe,l i 1 any .~011ajitle offer from a third part:r dealing at 
arm's length with TRANSPORTATION or any rncces;or in title to TRANSPORTATION. 

3. TRANSPORTATION agtce; that it shall notify VILLAGE at SL.ch time 1s 
TRANSPORTATION begins to contemplate the sale uft~e Transportation Sy:;tem or my portion 
thereof, other than such sales es shall b,: ex!mpl frcm this Right of First-Refusal pursuant to 
paragraph I hereof 

4. Upon receipt by TRANSPORT A Tl :)l'." of any acceptable offer to purchase t'.1e 
Transportation System or any ponion thereof, TRANS?ORTATION shall notily VILLAGE oft'1e 
existence ofan offer acceptable to it for the sale ocsuch as:•:et or assets . Notice r.hall be delivered in 

-2- inst I 249'11 Uo<>I< 13;:9\>age: 933 
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writing to the Village Mana1:1er and shall include n•Jlice lo lhe VILLAGE oflhe exi:ilence or~n offer 
to purchase the Transpor1a1ion System or a pan .on thereof and shall identify the following. 

(I) The asset or assets which are the subject of such offer; 
(2) The idcnlity oflhe individual or entity miking such offer; 
(3) The proposed purchase price and tem1s i .,duding any condi1ions on sale; and 
(4) The proposed closing date. 

Upon receipt of notice from TRANSPORTATION as 10 1he existence of an offer acc1:ptablc to 
TRANSPORTATION, the '/fl.LAGE shall hlvc a period of ,i>«y (60) days from the date of receipt 
of such notice to detc.r;iine whether to m:11ch such offer. The VTI..LAGE shall inform 
TRANSPORTATION, in writing, ofits decision within :,ho.y (60) days of the receipt of notice. In 
the event that VILLAGE sl1a!I fail to respond in writing 10 • RAN SPORT A T!ON within sixty (60) 
days of the re«ipt of notice, such failure shall con::titutc II w11iver of the Right of First Refusal herein 
contained by the VILLAGI~. ff the VILLAGE :lects 10 ex,:rcise its option to m11tch lheoffer, the 
VILLAGE shall close upon Lhe purchase of such asets wi;hi11 a period of time equal 10 OM hundred 
eighty (180) days &om the date that Vil.LAGE exercises ic; Right of Firs I Refusal or the closing date 
as set forth in the proposed offer, whichever date shall b,! l!.ter. 

The VILLAGE may exercise its R.ght of First Refi1sal subject to approval by the Locai 
Government Commission of any financing required t,1 consummate the purchase of tht, 
Transportation System aml further subject to 3ny Olhff i:ovemmcntal approvals that would be, 
necessary for the VILLAGE to purchase and op:rate the T1ansporta.t ion System and to finance tht: 
purchase price thereof. 

5. With regnrd to !he exist en :e o 'real est ile which sha!I be the subject of this Righi 
of First Refusal, the patt:es agree to record the orif.im,I of this Right of First Relusal or ,, 

memorandum thereof, together with a description of such re ti estate, in the office of the Register o:' 
Deeds for Brunswick County. In the event that TR.'\..1'-ISPORTATION desires to 1:ell any real estate 

subject hereto, the VTI..LAGE shall release such real estat,: fiom this Right of First Refusal upon (I) 
designation by TRANSPORTATION ofa suitabl<: substitute therefor and (2) upon determination by 

the VILLAGE that the proposed substilute real estate is substantially equivalent or supe:ior to the: 
released propcny for the purposes for whic.h the rele ?sed propeny has been us,:d in the: 
Transportation System. The partil!s shall then e~ecule such documents as shall rdease the origina! 
property from this Right of'First Refusal and subject the sutistituled property thereto. 

6. The terms and conditions of this agrccn1en1 supersede any and all other offers. 
contracts or rights offirst rc:usaJ of the Vil.LAG:: 10 puri:hise any or all oft he as,cts which arc the 
subject of this aweemcn1 heretofore existing between the VILLAGE and Bald Head Island Limited . 
This instrument constitutes the entire agreemen : between tile parties and shall b(: governed by and 
ir.lerprcted under the laws o::the State of North Cirolina. The parties stipulate that the vc11ue of any 
litigation arising here from !;hall be in the Superior Court of Brunswick County. 

-3-
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7. This agreement !;hall become dfoctivc on ,y upon approval by the North Carolina 
Public Utilities Commission. 

8. Any notice requi :ed to be giver herein s'1al be sent by certified mail, return receipt 
requested, 10 the panics as follow,;: 

TRANSPORTATION: 

VILLAGE: 

LIMITED: 

Bald Head lshnd Transportation, Inc. 
P. 0 . Box J0i,9 
Bald Head lshnd, NC 28461 

A::TENTI<Jl'.: Woody Fulton 

Village ofl3ald Head Island 
P. O.Bmc 300;1 
Bald Head Isl md, NC 28461 

ATTENTI01':: Manager 

Bald Head Isl md Limited 
P. 0 . Box J0<,9 
Bald Head Isl.ind, NC 28461 

ATTENTION : M. Kent Mitchell 

inst M "l.1941 
lJOOK 1329Pa<1e: 93~• 
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. . . . rN WI1NESS WH:~REOF. the pati!s have caused this instrument to be executed ir 
trlplicate originals as of the date fi:st above wri11e11. 

(CO~PORATE SEAL) 

BJ\L') HEi\D ISLAND TRANSPORTATION, INC 

p--:0 . 7-'/ ~ 
BY· ~ef-f/;;: · . ._: ? -~ . _ _ ......_ _ _____ ___ --=..._ 

, j,f.Yi~::. f•c~::i ident 

BALDHE.'\D ISL~N · D (SEAL) 
✓~t 

BY: A~~ (SEAL) 

-5• 

Alt Jmey-in-Fact 

IJ(>Ok 1329E'age: 936 
Inst t 24941 
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Inst , 24941 llook 132~1Page: 937 
STATE OF NORTf-1 CAROLINA 
COUNTY OF BRUNSWICK 

I, Lorroinc Thompson, a Nmary Public, d,, hcrdy ccn fy that Kenneth M . Kirk m;in, Vice Prcsid,nt 
pcrson,lly appeared bcfo« me d1i:; 23rd .. day of AugJst, 1999 and ackn,,wlcdgrd the due cxrnnion of the 

_fa .. '!:.t'2Ul~!.Jll.!D!:.!1!,.. __ J \ 
BRUMSWICK COUMTY ·- - J..£.:...:.l..!L,I,, ·»• > \ ·:cot(">--:.~..,.~ 

.. 

Noc..~~FJ,'r,,'~t~,H~.,n• \ ,. , 
1 

--.... 

. 

LORRAINE Tii~ij_7o~ Ne tar; Pub: c 
~~.,~·!!!'11:,_ ~ 

y 'Co mm,ss,on ex/iircs: ___ ___ _ 

STATE OF NORTH CAROLl~-IA 
COUNTY OF BRUNSWICK ,,' 

STATE OF NORTH CAROLl!\A 
Coumy of Brunswick 

l, Lorr., ine Thompson,~ N,iary Pub:ic fors ,id Co,m:1 •ml Su1c, du h"rcby ,:cnif)• 1b1 Kenneth 
M. Kirkman altOntt')' in fact for 3., ld Head bland Lirnite<l pt·rson•lly oppc>rcd before me 11 ,is day, an:J 
being by me duly sworn, Slys that he cxccut !d tbc lorci;oing ,nd annexed instrument for and in bch,f 
of the s:tid B,ld Head Island Limited, and 1ha1 h is authority 10 execute •nd acknowlcJge nid ins1run1ent 
is cont3incd in 2n insirumcnt duly ~xccutcd, ·cknowlcdgcd, ~11d recorded in the office o( the Register cf 
Deeds in the County of Bninswick, St3lc or North C 1rolina, ir Deed Book J 143 31 Page 916, :i:,d elm this 
instmment was cxccuwd-~nder on,J by virtue of th, auth >ri' y gi,•cn hy ~Jid ins1rumc111 gr.1mini: him power of attorney. 

I do further certify that thi: said Kenneth M. Kirkman acknowledged 1he due cxecu1ion of 1h,, 
forego ing 2nd annexed instrument for the pt:rposes therein c:;pressed for ~nd in behalf of the s,id B,!,I 
Head lsl3nJ Limited_ 

, ' 
------~~~~12!'..:>nd and o:fici\~ sc,I, this th, 1Jnl Jo: · of Aui;ust, 1999 , 

~~
• ... ~~:.-

1
Cc,

1'.',',.~Et;.,.,.l .ki~ .,_ • ~ -)'- ,~n-:::p -~ -
BRUNSWICK .OU,UV \ Notory Puhlic 

LORRAINE THOM?SON \ 

- ~':.,~i§n-~~-1,_~ ----- ---
STATE OF NORTH CAROLINA 
COUNTY 01'' BltUNSWICK 
The l'orcgoing (or annexed) Certificatc(s) of 1.orrn: AIIE ·:1w:-1:•s(:/J ,l():,,\!111 A C/\!1P,\ll!::LI.Cl 

Nutary(ics) Public is (arc) Ccrlificu Ill he C'or: eel. 
This Instrument was filed fur Rcgislrnlion on this __ ..ll.!.LI.L_ Day ,,f --==-'=~::::!!~:------- - • I '!99 in lhc Book and l'agc shown on the l'ir,I l'agi: hereof. 
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