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 NOW COMES Duke Energy Progress, LLC (“DEP” or the “Company”), by and 

through the undersigned counsel, pursuant to the North Carolina Utilities Commission’s 

(“NCUC” or “Commission”) Order Denying Motion to Dismiss1 and submits its initial 

comments regarding Sunstone Energy Development LLC’s (“Sunstone”) Request for 

Declaratory Judgment (“Petition”) submitted under the North Carolina Declaratory 

Judgment Act, N.C. Gen. Stat. § 1-253 et seq.  (“Declaratory Judgement Act”). 

In response to the Petition, the Company requests that the Commission issue a 

declaratory judgment finding that (1) Sunstone’s proposed arrangement to generate and 

sell electricity from a solar project planned to be constructed and owned by Sunstone within 

Fort Bragg to a retail customer for compensation would constitute public utility activity; 

(2) the Commission would have jurisdiction over Sunstone as a public utility; and (3) that 

such activity would violate DEP’s exclusive franchise rights to provide retail electric 

service within its assigned service area. 

                                                           
1 Order Denying Motion to Dismiss, Docket No. SP-100, Sub 35 (May 4, 2021). 
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PROCEDURAL BACKGROUND 

On December 9, 2020, Sunstone filed its corrected Petition with the Commission 

seeking a declaratory judgment under North Carolina’s Declaratory Judgment Act holding 

that Sunstone may construct and operate facilities to generate and furnish electricity to 

retail customers within Fort Bragg, a federal enclave, without subjecting itself to 

Commission regulation as a public utility under the Public Utilities Act. 

On January 12, 2021, the Commission issued its Order Requesting Comments on 

the Petition. 

On January 13, 2021, DEP filed a Petition to Intervene.  The Commission granted 

DEP’s petition on January 21, 2021. 

On February 5, 2021, DEP filed a Motion for Extension of Time to file initial 

comments up to and including February 26, 2021, and a commensurate extension of time 

up to and including March 12, 2021, to file reply comments.  On February 9, 2021, the 

Commission granted the extensions. 

On February 25, 2021, DEP filed a Motion to Dismiss for Failure to Meet 

Requirements of North Carolina Declaratory Judgment Act (“Motion to Dismiss”). 

On February 26, 2021, the Public Staff filed a Letter Regarding Comments. 

On March 12, 2021, Sunstone filed its Response to DEP’s Motion to Dismiss. 

On May 4, 2021, the Commission issued its Order Denying Motion to Dismiss 

(“Order Denying Motion”). 
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FACTUAL BACKGROUND 

Much of the pertinent background information regarding Fort Bragg and 

Sunstone’s Proposed Project were described in the Petition and DEP’s Motion to Dismiss.  

Some of the facts, however, bear repeating for the purpose of these Initial Comments. 

Fort Bragg is an Army installation located near Fayetteville, North Carolina, and is 

a federal enclave under Article I, Section 8, Clause 17 of the U.S. Constitution because the 

federal government purchased the land from the state of North Carolina in 1918.  As is the 

case with all federal enclaves, the federal government has exclusive jurisdiction within Fort 

Bragg except in limited circumstances detailed later in these comments.2 

Fort Bragg is also entirely located within DEP’s franchised service territory 

assigned by the Commission to DEP’s predecessor utility under North Carolina’s 

Territorial Assignment Act.3  DEP currently generates 100% of the electricity required to 

serve Fort Bragg and it has now been providing reliable electric service to this important 

customer for over a century.  DEP transmits electricity to six DEP transmission substations 

and four distribution-to-distribution deliveries located at the edge of Fort Bragg.  The 

electricity is then distributed throughout the base by Sandhills Utility Services, LLC 

(“Sandhills Utility”), which owns the federally-regulated privatized distribution system 

within Fort Bragg. 

According to the Petition, Sunstone plans to construct a combination of ground-

mount and rooftop solar facilities that will generate up to 25 megawatts (“MW”) of 

electricity (“Proposed Project”).4  The approximately 27,000,000 kWh of electricity that 

                                                           
2 See infra at Section II. 
3 See N.C. Gen. Stat. § 62-110.2. 
4 Petition at ¶ 2; see also Exhibit 1 Response to DEP Data Request 1-2. 
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could be generated annually by the planned solar generating facilities—approximately 

8.75% of Fort Bragg’s estimated annual electricity demand according to the Petition—

would partially meet the electricity needs of on-base privatized housing owned by 

Sunstone’s affiliate, Bragg Communities LLC (“BCL”), within the federal enclave area of 

Fort Bragg.5 

The Petition asserts that Sunstone is “seeking to enter into an energy services 

agreement to provide solar energy and energy efficiency services exclusively to on-base, 

privatized military housing at Fort Bragg that is owned and managed by BCL.”6  The 

Petition later explains that Sunstone would “furnish energy and energy efficiency services 

to BCL (customer) . . . [which] services would include production of solar energy on base, 

and delivery exclusively to on-base military housing.”7  The Petition explains that the 

“operation of, and business relationships between these private entities [Sunstone and 

BCL] will follow prudent industry practices” and suggests that the prospective energy 

services agreement between Sunstone and BCL will allow this unregulated entity to furnish 

and sell partial requirements electric service to BCL.  To the best of DEP’s understanding, 

Sunstone has not committed to developing the solar project(s) or funding any to-be-

identified system upgrades that may be required to interconnect to Sandhills Utility’s (or, 

potentially, DEP’s) system.8  Also, Sunstone does not have a clear timeline for when it will 

proceed with development: “At this stage there are not specific dates tied to particular 

milestones in the expected project development process.”9 

                                                           
5 Petition at ¶¶ 7, 12; see also Exhibit 2 Response to DEP Data Request 1-4. 
6 Petition at ¶ 2. 
7 Petition at ¶ 7. 
8 See Exhibit 3 Response to DEP Data Request 1-3.  At this juncture, based on the limited information known, 
DEP has not made a determination of whether it would be an “affected system” under the NC Interconnection 
Procedures due the proposed solar generating facility’s interconnection. 
9 See Exhibit 1 Response to DEP Data Request 1-2. 
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The Petition suggests that no backfeed of power onto DEP’s electric distribution 

system would occur.10  However, DEP now understands that BCL’s on-base housing will 

not fully consume the energy generated by the planned solar project and, instead, BCL will 

also be compensated for providing electricity for use within Fort Bragg via bidirectional 

metering of its electricity consumption under an existing Municipal Services Agreement 

(“MSA”) with the Army.11  In a sense, the planned solar project will be furnishing power 

to both BCL’s on-base housing as well as other on-base customers at times when the 

planned solar generating facility’s energy output exceeds BCL’s load.  At all times, 

however, DEP will be required to backstand the solar generating facility to ensure its retail 

customer, Fort Bragg (which will continue to sell power to BCL) receives reliable electric 

service. 

The Petition requests that the Commission issue a declaratory ruling that: (1) Fort 

Bragg is not subject to Commission regulation under the Public Utilities Act because it is 

a federal enclave; (2) Sunstone’s provision of solar energy and energy efficiency services 

within the federal enclave of Fort Bragg does not subject it or its assignees, nor their work, 

to the Public Utilities Act; and (3) Sunstone’s proposed activities will not cause it to be 

considered a public utility under N.C. Gen. Stat. § 62-3(23).12  In essence, Sunstone is 

requesting to operate as an unregulated electricity provider in North Carolina that can 

compete with DEP without Commission oversight. 

                                                           
10 Petition at ¶¶ 3, 13. 
11 Petition at ¶¶ 3, 6; see also Exhibit 3 Response to DEP Data Request 1-3; Exhibit 4 Response to DEP Data 
Request 2-5. 
12 Petition at 1. 
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In its Order Denying Motion, the Commission noted that it has asserted jurisdiction 

in the past over a utility operating within the Fort Bragg federal enclave and in that instance 

provided guidance through a declaratory judgment.13 

INITIAL COMMENTS 

The Commission should find and declare that Commission regulation would apply 

to Sunstone’s proposed arrangement for the generation and sale of electricity to BCL and 

government end-users within Fort Bragg, as presented in the Petition—both under the 

Public Utilities Act and as applied through federal law and as previously interpreted by the 

Army.  Specifically, and as detailed below, the Commission has jurisdiction over the 

proposed project and should find that the Proposed Project constitutes unlawful public 

utility activity because (1) the Proposed Project seeks to engage in unregulated retail sales 

of electricity that this Commission and the Supreme Court of North Carolina have found 

violates the exclusive franchise rights of DEP; (2) Congress has provided clear and 

unambiguous consent to state regulation of retail sales of electricity at Fort Bragg as 

evidenced by case law and Department of Defense (“DOD”) guidance; and (3) the 

Commission has previously asserted jurisdiction over entities operating as a public utility 

operating in Fort Bragg.  Moreover, the fact that Sunstone’s Proposed Project involves 

private parties within a federal enclave does not afford those private parties greater rights 

than the federal government, effectively allowing them to sidestep state regulations. 

I. Sunstone’s Proposed Project Constitutes De Facto Public Utility Service that 
Violates DEP Exclusivity Rights to Serve Fort Bragg 

The Petition does not cite to any North Carolina state court or Commission 

precedent that arrives at the same legal conclusion Petitioners are essentially asking the 

                                                           
13 Order Denying Motion at 3. 
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Commission to declare: that an unregulated independent power producer generating 

electricity and then selling that electricity to a third party within a federal enclave is not 

subject to regulation under North Carolina’s Public Utility Act nor is it constrained by state 

law that assigns exclusive franchise rights to particular electric utilities.  Moreover, 

Sunstone’s proposed arrangement runs directly counter to what North Carolina courts and 

this Commission have recently held.  Sunstone is proposing to act as a de facto public 

utility here and the Commission should assert jurisdiction over the Proposed Project and 

find that the Proposed Project violates DEP’s exclusive franchise rights.14 

Under the Public Utilities Act, the Commission’s regulatory powers extend to 

public utilities as defined in N. C. Gen. Stat. § 62-3(23)a.  For the electric sector, the term 

“public utility” is defined in subsection a.1, as follows: 

‘Public utility’ means a person, whether organized under the laws of this 
State or under the laws of any other state or country, now or hereafter 
owning or operating in this State equipment or facilities for ... 
(1) Producing, generating, transmitting, delivering or furnishing electricity, 
piped gas, steam or any other like agency for the production of light, heat 
or power to or for the public for compensation; provided, however, that the 
term “public utility” shall not include persons who construct or operate an 
electric generating facility, the primary purpose of which facility is for such 
person’s own use and not for the primary purpose of producing electricity, 
heat, or steam for sale to or for the public for compensation. 

Recently, the North Carolina Supreme Court affirmed the Commission’s 

determination and the North Carolina Court of Appeals’ decision that third-party sales of 

electricity constituted “public utility” action, as defined above, and is subject to 

                                                           
14 State ex rel. Utils. Comm'n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), mod. and aff'd, 318 N.C. 
686, 351 S.E.2d 289 (1987) (“The status of an entity as a public utility, entitled to the rights conferred by the 
statutes and subject to the jurisdiction of the Commission, does not depend upon whether it has secured a 
certificate of public convenience and necessity, pursuant to G.S. 62-110, but is determined instead according 
to whether it is, in fact, operating a business defined by the Legislature as a public utility.  If an entity is, in 
fact, operating as a public utility, it is subject to the regulatory powers of the Commission notwithstanding 
the fact that it has failed to comply with G.S. 62-110 before beginning its operation”) (internal citations 
omitted). 
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Commission regulation.15  The Court of Appeals’ opinion adopted per curium by the 

Supreme Court found that such action violates the franchised electric public utility’s 

exclusive rights to provide regulated electric utility service within its assigned service 

territory. 16   In NC WARN, NC WARN requested a declaratory judgment from the 

Commission that its proposed solar leasing arrangements where it would own solar panels 

and sell and deliver power to a church for a lease payment would not cause it to be regarded 

as a “public utility” pursuant to the North Carolina Public Utilities Act.  The Court of 

Appeals affirmed the Commission’s Order Issuing Declaratory Ruling, 17  finding that 

“there is no doubt that NC WARN owns and operates equipment (a system of solar panels) 

which produces electricity and that NC WARN receives compensation from the Church in 

exchange for the electricity produced by the system.”  The Court found that this action fits 

squarely in the definition of public utility under the Public Utilities Act, as NC WARN 

proposed to “own[] and operate[] ‘equipment and facilities’ that provides electricity ‘to or 

for the public for compensation.’”18 

The Court’s decision in NC WARN was also informed by the State’s important 

policy with respect to the regulation of electric utilities providing service to the public in 

North Carolina.  The Court acknowledged the broader policy implications of organizations 

like NC WARN encroaching on DEP’s exclusive franchise rights because “if [NC WARN] 

were allowed to generate and sell electricity to cherry-picked non-profit organizations 

throughout the area or state, that activity stands to upset the balance of the marketplace.”19  

                                                           
15 State ex rel. Utils. Comm’n v. NC WARN, 255 N.C. App. 613, 619 (2017), aff’d per curium 371 N.C. 109, 
(2018) (“NC WARN”). 
16 Id. 
17 Docket No. SP-100, Sub 31 (Apr. 15, 2016). 
18 NC WARN, 255 N.C. App. at 616, citing N.C. Gen. Stat. § 62-3(23)(a). 
19 Id. at 618-619. 
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The Court’s further discussion of North Carolina’s policy objectives in NC WARN track 

closely to the policy issues presented in the Petition and considered by the Commission in 

a number of third-party sales cases dating back to National Spinning. 20  The General 

Assembly has also taken action since the Court’s NC WARN decision to reinforce electric 

public utilities’ exclusive franchised service rights and North Carolina’s well-established 

ban on third-party sales of electricity. N.C. Gen. Stat § 62-126.5(c), providing for limited, 

Commission-regulated, solar leasing in the State, states that: 

Any lease of a solar energy facility not entered into pursuant to this section 
is prohibited and any electric generator lessor that enters into a lease outside 
of an offering utility's program implemented pursuant to this section or 
otherwise enters into a contract or agreement where payments are based 
upon the electric output of a solar energy facility shall be considered a 
"public utility" under G.S. 62-3(23) and be in violation of the franchised 
service rights of the offering utility or any other electric power supplier 
authorized to provide retail electric service in the State.  This section does 
not authorize the sale of electricity from solar energy facilities directly to 
any customer of an offering utility or other electric power supplier by the 
owner of a solar energy facility.  The electrical output from any solar 
energy facility leased pursuant to this program shall be the sole and 
exclusive property of the customer generator lessee.21 

Here, as noted above, the geographic area encompassing Fort Bragg “has been 

assigned exclusively to Duke Energy [Progress]” and “North Carolina law precludes retail 

electric competition and establishes regional monopolies on the sale of electricity based on 

the premise that the provision of electricity to the public is imperative and that competition 

within the marketplace results in duplication of investment, economic waste, inefficient 

service, and high rates.”22  DEP “ha[s] been granted an exclusive right to provide electricity 

                                                           
20 Order Denying Petition for Declaratory Ruling, Docket No. SP-100, Sub 7 (April 22, 1996) (“National 
Spinning”). 
21 (emphasis added). 
22 NC WARN, 255 N.C. App. at 617 (citing State ex rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 271, 148 S.E.2d 100, 111 (1966)). 
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in return for compensation within [their] designated territory and with that right comes the 

obligation to serve all customers at rates and service requirements established by the 

Commission.”23  Similar to the policy considerations articulated in NC WARN, allowing 

Sunstone to generate and sell partial requirements electricity to BCL and, indirectly, to 

other customers within Fort Bragg while being backstopped for reliability by DEP’s utility 

system would shift costs to DEP’s other customers. 

Sunstone, like NC WARN, “desires to serve customers of its own choosing within 

Duke Energy [Progress]’s territory at whatever rates and service requirements it sets for 

itself without oversight.”24  In addition to selling power directly to BCL, Sunstone has 

admitted that BCL “will be credited” by the federal government (“FBDPW”) for the 

electricity generated by the Proposed Project that flows onto Sandhills’ system.  These 

activities make Sunstone a public utility because—like NC WARN—it is proposing to own 

or operate equipment and to sell electricity “to or for the public for compensation” when it 

provides electricity to BCL for consumption as well as indirectly under BCL’s planned 

arraignment to furnish power to Fort Bragg. 25 

This activity clearly violates North Carolina's well-established policy “promot[ing] 

the inherent advantage of regulated public utilities” to provide reliable electric service at 

rates authorized by the Commission and the Commission should assert its jurisdiction over 

the Proposed Project under the Public Utilities Act. 

                                                           
23 Id.at 618. 
24 Id.  
25 See Exhibit 4 Response to DEP Second Data Request 2-5; CONFIDENTIAL Exhibit 5 Response to DEP 
Second Data Request 2-2; see also N.C. Gen Stat. § 62-3(23). 
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II. Congress Has Provided Clear and Unambiguous Consent to State Regulation 
of Electricity at Fort Bragg 

DEP accepts that Fort Bragg is a federal enclave and that generally the federal 

government has exclusive jurisdiction in a federal enclave under the U.S. Constitution and 

federal law.  However, with respect to the sale of electricity, the government has waived 

this exclusive jurisdiction. 

A federal enclave is a geographic territory and its associated jurisdiction the federal 

government has purchased from a state under Article I, Section 8, Clause 17 of the 

Constitution.  While the grant of exclusive legislative power to Congress over federal 

enclaves bars state regulation within them, there are three general exceptions to this rule: 

(1) a state law enacted before the cessation continues to apply; 26  (2) a state retains 

jurisdiction in certain areas when the federal government purchases land from the state;27 

and (3) when Congress provides “clear and unambiguous” consent to regulation.28  With 

respect to state regulation over the retail sale of electricity, this third exception applies. 

a. The relevant federal statutes and regulations evidence Congress’ 
unambiguous waiver of sovereign immunity with respect to state law 
governing purchases of the electric commodity by the DOD. 

Federal law makes the waiver of sovereign immunity with respect to the purchase 

of the electricity commodity clear and Sunstone’s failure to demonstrate otherwise dooms 

its petition for declaratory judgement. 

Congress enacted Pub. L. 100-202 § 8093 in 1987, which states that a “department, 

agency or instrumentality of the Federal Government may not use amounts appropriated or 

                                                           
26 See Koren v. Martine Marietta Servs., 997 F. Supp. 196, 202 (D. P.R. 1997). 
27 Under N.C. Gen. Stat. § 104-7, North Carolina ceded exclusive jurisdiction to the United States over land 
acquired by the federal government within North Carolina except for the service of civil and criminal 
processes.  State v. Smith, 328 N.C. 161 (1991). 
28 See Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 180 (1988). 
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made available by any law to purchase electricity in a manner inconsistent with state law 

governing the provision of electric utility service, including … (2) electric utility franchises 

or service territories …”  The legislative history of this provision reveals Congress’ intent 

was to maintain the regulatory framework and not to impose increased costs on other 

customers: “this provision is intended to protect remaining customers of [electric] utility 

systems from the higher rates that inevitably would result if a Federal customer were 

allowed to leave local utility systems to obtain retail electric utility service from a nonlocal 

supplier.”29  As described above, imposing increased electricity costs on other customers 

is precisely the risk here if Sunstone is able to sell unregulated electricity to BCL and Fort 

Bragg in violation of DEP’s exclusive franchise rights. 

Congress later re-codified § 8093 at 40 U.S.C. § 591 in 2002 – evidencing that 

Congress saw fit to re-codify and make permanent § 8093 as part of federal law.  Since re-

codification, there has been no indication that the DOD has taken the position that the 

policy objectives of § 591 to ensure that the federal procurement of electricity adhere to 

State utility franchise law does not extend to all DOD installations, including federal 

enclaves such as Fort Bragg.  The plain meaning of § 591 leaves little room for multiple 

interpretations: the federal government must comply with state law regarding the retail sale 

of the electric commodity.  Specifically important here, the statute explicitly notes that this 

requirement includes compliance with electric utility franchises or service territories. 

DOD regulations make this interpretation even more clear.  In furtherance of the 

Congressional intent evidenced in § 8083 and affirmed through the re-codification at § 591, 

                                                           
29 See Baltimore Gas & Elec. Co. v. United States, 133 F. Supp. 2d 721 737 (D. Md. 2001), aff’d on other 
grounds, 290 F.3d 734 (4th Cir. 2002) (citations omitted) (“BG&E”); see also S. Rep. No. 235, 100th Cong., 
1st Sess., at 70 (1987); H.R. Conf. Rep. No. 100-498 at 673 (1987). 
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the Federal Acquisition Regulations applicable to the DOD state that the DOD must 

comply with the requirements of § 591 and shall not “purchase . . . electricity . . .  in any 

manner that is inconsistent with state law governing the providing of electric utility service, 

including state utility commission rulings and electric utility franchises or service 

territories established pursuant to state statute, state regulation, or state-approved territorial 

agreements.”30  These regulations further require the DOD to ensure that it is adhering to 

state regulatory frameworks by “consult[ing] with the state agency responsible for 

regulating public utilities, that such competition would not be inconsistent with state law 

governing the provision of electric utility service, including state utility commission rulings 

and electric utility franchises or service territories established pursuant to state statute, 

state regulation, or state-approved territorial agreements.”31  These regulations mirror the 

authorizing statute and are directly applicable in states like North Carolina where electric 

utilities are assigned exclusive service territories pursuant to state law. 

Such consultation by the DOD and compliance with DOD regulations here would 

result in a determination that the Proposed Project does run afoul of North Carolina’s 

regulatory framework and DEP’s exclusive franchise.  Currently, DEP is required to serve 

100% of BCL’s electricity requirements and if Sunstone were allowed to generate and sell 

electricity from the Proposed Project to DEP, DEP’s load at Fort Bragg would be reduced 

by about 27,000,000 kWh annually (8.75% of Fort Bragg’s total electric load), which could 

subject the remainder of customers on DEP’s system to higher electricity rates.32  This is 

                                                           
30 See 48 C.F.R. § 41.201(d)(1). 
31 48 C.F.R. § 41.201(e) (emphasis added). 
32 See Petition at ¶ 8.  At this time, DEP has not fully evaluated whether there would be consequences to this 
significant “quasi self-generation” behind Fort Bragg’s metered delivery point under Fort Bragg’s current 
rate schedule for service.  This issue would likely need to be considered if the Commission were to decide 
that Sunstone could own and operate the solar project to provide partial requirements retail electric service 
within Fort Bragg. 
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precisely what § 591 was intended to protect against.  Sunstone also admits that at least 

some electricity generated by the Proposed Project is likely to backflow onto Sandhills’ 

distribution system. 33   This arrangement even more directly implicates the electricity 

service provided to the federal government by DEP.  Indeed, Sunstone is selling this excess 

energy to the FBDPW—the government entity responsible for managing on-base 

utilities—because when excess energy is generated by the Proposed Project, it “may be 

directed by Sandhills Utility to other on-base users on [Sandhills’] distribution system…” 

and “BCL will be credited for the energy generated” by the Proposed Project.34 

Section 8093, the statutes re-recodification at § 591, and the Federal Acquisition 

Regulations provisions mirroring the statute provides a clear and unambiguous 

determination by the federal government of its intent to comply with state law and 

exclusive franchise rights with respect to electricity sales to the DOD.  This constitutes a 

waiver of exclusive federal jurisdiction as far as electricity sales are concerned.35  Sunstone 

has failed to demonstrate otherwise.  As a result, the Commission should properly assert 

jurisdiction over the sale of electricity within the Fort Bragg federal enclave and regulate 

Sunstone’s proposed retail electricity sales. 

b. Case Law and DOD Guidance Provide Further Support for the 
Argument that Congress Has Provided Clear and Unambiguous 
Consent to State Regulation of Electricity Purchases. 

The case law on this issue is limited, but the most recent and relevant precedent 

supports the argument that § 591 evidences the federal governments clear and 

unambiguous waiver of exclusive jurisdiction in federal enclaves such as Fort Bragg with 

                                                           
33 See Exhibit 6, Second Set of Discovery Requests 2-1: “Sunstone states that the bi-directional meters will 
measure electricity generated by the project that flows on to Sandhills Utility’s on-post distribution system.” 
34 See Exhibit 4 Response to Second DEP Data Request 2-5. 
35 See Goodyear Atomic Corp., 486 U.S. at 180. 
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respect to electricity purchases.  Indeed, DEP has found no precedent to the contrary in the 

past 30 years. 

The most applicable precedent here is Baltimore Gas & Elec. Co. v. United States,36 

where the court specifically addressed how § 591 applies to the purchase of electricity by 

Fort Meade – a federal enclave in Maryland – and distinguished between the provision of 

the electric commodity and the privatization of Fort Meade’s electric distribution system.  

In BG&E, the utility argued that a recent privatization of the utility system at a federal 

enclave was improper because it failed to recognize that the privatization was subject to 

state and local law and regulation.  BG&E argued it was the only entity authorized by 

Maryland law and the Maryland Public Service Commission (“MPSC”) to own and operate 

electric and gas distribution systems in the area that includes Fort Meade and that the rates, 

terms and conditions of service under which the owner of the privatized system provides 

service would be subject to public utility regulation by the MPSC.  The U.S. Government 

Accounting Office (“GAO”), where BG&E initially appealed, rejected this argument.  The 

District Court sided with the GAO and also found that the MPSC was without jurisdiction 

to regulate the private company selected by the Army to operate the electric distribution 

system at Fort Meade.37 

With respect to the purchase of electricity, however, the court found that federal 

law waived exclusive jurisdiction in this area, thereby subjecting the government to state 

                                                           
36 133 F. Supp. 2d 711 (D. Md. 2001), aff’d on other grounds, 290 F.3d (4th Cir. 2002). 
37 This is consistent with findings in other jurisdictions.  For example, in 2000, the Colorado Public Utilities 
Commission found that the Enclave Clause precluded it from regulating as a public utility the winner of a 
solicitation to privatize the utility system in the portion of Fort Carson that qualified as a federal enclave.  In 
the Matter of Petition of Enron Federal Solutions, Inc. For a Declaratory Order Regarding Non-Regulation, 
2000 Colo. PUC LEXIS 682 (2000).  However, as discussed in the OSD General Counsel Memorandum, 
state regulation of privatized utility systems is distinct from state regulation of the sale of the electric 
commodity.  See Exhibit 7 OSD General Counsel Memorandum at 6. 
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utility regulation within a federal enclave.  Specifically, the Court found that § 591 codifies 

the rule that “federal statutory provisions and regulations require that the Army must follow 

state law and regulations, including utilities regulations and franchise agreement, in its 

purchase of the commodity electricity.”38 

In large part, the GAO—the entity that the court in BG&E sided with—relied on a 

U.S. DOD legal opinion that § 591 only applies to the purchase of electricity and not to the 

“privatization” of an electricity distribution system.  The BG&E court was also persuaded 

by the 2000 OSD General Counsel Memorandum in reaching its conclusion as the Memo 

explained that § 591 applies to the purchase of electricity.39  The OSD General Counsel 

Memorandum specifically finds that § 591 “waives the sovereign immunity of the United 

States with respect to the acquisition of the electricity commodity” 40  and in its 

“Conclusions and Recommendations” section states that “[t]he Department must comply 

with state laws and regulations only when it is acquiring the electric commodity.”41  The 

OSD General Counsel Memorandum concludes that whether the DOD can purchase or 

obtain electricity from a generating facility is dependent on state law: 

[a] plain reading of Section 8093’s operative statutory language (“… to 
purchase electricity in a manner inconsistent with state law governing the 
provision of electric utility service…”) necessarily leads to the conclusion 
that the waiver of sovereign immunity in that section is limited to the 
purchase of the electric commodity (electric power) excluding distribution 
or transmission services.42 

                                                           
38 BG&E, 133 F. Supp. 2d at 739. 
39 Id. at 735.  The OSD General Counsel Memorandum instead, as also found by the court in BG&E, makes 
clear that “the state may not regulation the Federal Government’s acquisition of utility services related to the 
on-base utility system” which was the primary issue in BG&E related to the privatized on-base distribution 
system.  See Exhibit 7 OSD General Counsel Memorandum at 4, 8-9. 
40 See Exhibit 7 OSD General Counsel Memorandum at 4. 
41 See Exhibit 7 OSD General Counsel Memorandum at 4, 8 (emphasis added). 
42 Exhibit 7 OSD General Counsel Memorandum at 5. 
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Here, North Carolina law grants DEP exclusive franchise rights in the area encompassing 

Fort Bragg and the Proposed Project would violate those rights. 

Citing to Section 8093, and consistent with the DOD Memo, the Court in 
BG&E concluded that it was: ... clear that federal statutory provisions and 
regulations require that the Army must follow state law and regulations, 
including utilities regulations and franchise agreements, in its purchase of 
the commodity electricity.”43 

The Petitioners rely heavily on a case in the 8th Circuit issued over 30 years ago to 

support their argument that the Commission does not have jurisdiction over the Proposed 

Project because it is located in a Federal enclave.44  There are a number of reasons why the 

1990 West River decision should not garner the amount of deference the Petitioners would 

like.  First, West River is not controlling law in North Carolina, it is only (outdated) 

persuasive authority.  Second, the decision predates the BG&E decision, the OSD General 

Counsel Memorandum, the Federal Acquisition Regulation, and the re-codification of 

§ 8093 to § 591, and does not represent the most recent guidance from the courts or the 

DOD on this issue.  Finally, the West River case is a split decision where the dissent’s 

position is much more consistent with the more recent court decisions and DOD guidance, 

suggesting that courts and federal agencies were subsequently persuaded by the dissent and 

moved away from the majority’s opinion.  In fact, the OSD General Counsel Memorandum 

itself specifically suggests that the West River decision does not align with DOD policy.45 

Perhaps most importantly, the core policy issue that § 591 (then still § 8093) was 

enacted for—to “protect remaining customers of utility systems from having to pay the 

                                                           
43 See BG&E, 133 F. Supp. 2d at 738. 
44 See West River Elec. Ass’n, Inc. v. Black Hills Power & Light Co., 918 F. 2d 713 (8th Cir. 1990) (“West 
River”). 
45 See Exhibit 7 OSD General Counsel Memorandum at 5, fn 1 (“If the Department were to apply to holding 
of [West River] to all its privatization actions on installations within Federal legislative jurisdictions, the 
applicability of section 8093 would be limited to an even greater degree than suggested by this 
memorandum”). 
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higher rates by reason of a loss of an existing customer”—was not as directly at issue in 

West River and the case does not speak to that policy consideration.  In fact, the lower court 

in West River specifically noted that the solicitation at issue was not within the scope of 

Congress’s concern to protect utility abandonment by their federal customers.  The Court 

in BG&E, almost 13 years later and after Congress re-codified § 8093 as § 591, also 

recognized that this Section was “intended to protect the public from higher rates . . .” that 

would arise from “abandonment of an existing supplier.”46 

Here, unlike West River and BG&E, § 591’s policy is directly at issue as the 

Proposed Project would effectively carve off a significant portion of Fort Bragg’s load to 

serve with third party-owned generation.47  And, as revealed through discovery, while that 

reduced load would primarily come from the on-base privatized housing through a sale of 

power to BCL, Sunstone acknowledges that there are times when excess electricity 

produced by the Proposed Project would also flow onto Fort Bragg’s electricity distribution 

system and reduce the electricity demand from the base more broadly than just the housing 

unit.48  Both the sale of the electric commodity to BCL and to FBDPW constitute public 

utility action and run counter to North Carolina policy designed to prevent shifting the cost 

of reduced load onto DEP’s remaining customers. 

In sum, BG&E should be viewed as a more modern statement of the meaning of 

West River, and the Federal Acquisition Regulation, which now incorporates the limitations 

imposed by § 591, further demonstrate that West River is not controlling or even persuasive 

precedent today. 

                                                           
46 BG&E, 133 F. Supp. 2d at 740. 
47 See Petition at ¶ 12 (noting that the Proposed Project would reduce Fort Bragg’s electricity demand from 
DEP by approximately 8.75%). 
48 See Exhibit 4 Response to DEP Discovery Request 2-5. 
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III. The Commission Has Previously Asserted Jurisdiction to Regulate Public 
Utility Rates and Operations within Fort Bragg 

Contrary to the Petition’s contention that Fort Bragg is a federal enclave and “is not 

subject to the Public Utilities Act,”49 it is notable that the Commission has previously 

asserted jurisdiction over public utility service within Fort Bragg and has also regulated 

construction of renewable energy facilities in other federal enclaves such as Camp Lejeune.  

In Docket No. W-1279, Sub 0, the Commission determined that Old North Utility Services, 

Inc. (“ONUS”), a North Carolina corporation with water distribution and wastewater 

collection operations located in Fort Bragg, was a public utility as defined under N.C. Gen. 

Stat. § 62-3(23)a.2 and Commission Rules R7-2(a) and R10-2(a) and thereby subject to 

regulation by the Commission. 50   The Commission accepted ONUS’ argument that 

although the federal government compensates ONUS for its water distribution and 

wastewater collection services, ONUS provides these services for the benefit of the end-

users located within Fort Bragg, and that the federal government “is only a necessary 

conduit.”51 

Pursuant to the Commission’s determinations in ONUS, even where a private utility 

service provider contracts with the federal government to ultimately provide services to 

“private” end-users within Fort Bragg, that private utility is a “public utility” subject to 

regulation by the Commission pursuant to the Public Utilities Act.  Stated differently, even 

where the federal government is involved in energy transactions between otherwise 

“private” utility providers and end-users in a federal enclave, the Commission may still 

                                                           
49 Petition at ¶ 21. 
50 Order on Petition for Declaratory Ruling and Application for Certificate of Public Convenience and 
Necessity, Docket No. W-1279, Sub 0 (Mar. 18, 2008). 
51 Id. at 3-4. 
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assert state jurisdiction over those “private” utilities and end-users.  In this case, there is no 

federal “conduit” between Sunstone and its proposed customers, just a private utility and 

private end-user; thus, it is logical for the Commission to similarly assert jurisdiction over 

those parties, as was done with ONUS. 

Additionally, it is worth noting that at Camp Lejeune, the Commission regulates 

FLS YK Farm, LLC’s fifty solar thermal hot water heating facilities for officers and 

personnel serving at the Marine Corps Base as new renewable energy facilities pursuant to 

Commission Rule R8-66.52  This further evidences that the Commission’s regulation of 

renewable energy facilities under the Public Utilities Act has been extended into federal 

enclaves in North Carolina. 

IV. The Fact that Sunstone’s Proposed Project Involves Private Parties in a 
Federal Enclave Does Not Afford Those Private Parties Greater Exclusivity 
Rights than the Federal Government 

Sunstone contends that even if § 591 waives exclusive jurisdiction with respect to 

electricity sales to the federal government, § 591 does not apply to private entities, such as 

Sunstone and BCL operating within a Federal enclave.  Such an outcome is an absurd result 

and inconsistent with case law.  Simply stated, it is inconceivable that Congress would 

have intended to allow a contractor to the federal government to take actions within a 

federal enclave that Congress determined the federal government itself cannot. 

Sunstone’s argument—that because it is not a federal entity, it enjoys the 

jurisdictional exclusivity of a federal enclave regardless of any sovereign immunity waiver 

by Congress—runs counter to the U.S. Supreme Court’s decision in Offut Housing. Co. v. 

                                                           
52 Order Accepting Registration of New Renewable Energy Facility, Docket No. RET-8, Sub 0 (Mar. 31, 
2010). 
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Country of Sarpy.53  In Offut, the Supreme Court held that because Congress had waived 

exclusive jurisdiction with respect to taxation at a federal enclave, then the State had the 

power to tax a private party operating within the federal enclave.  Furthermore, the Court 

determined that “the more persuasive construction of the statute . . . is that the States were 

to be permitted to tax private interests, like those of this petitioner, in housing projects 

located on areas subject to the federal power of ‘exclusive Legislation.’”  Id.  Finally, the 

Court concluded that “we hold only that Congress, in the exercise of this power, has 

permitted such state taxation as is involved in the present case.”  Simply because Sunstone 

proposes to operate within a federal enclave does not mean it can then enjoy immunity 

from State laws even in instances where Congress has explicitly waived exclusivity to 

legislate and regulate. 

Sunstone’s argument here also does not align with the facts that the Army will 

ultimately be the purchaser of at least some of the output of the Proposed Project.54  It is 

DEP’s understanding that the FBDPW would purchase excess electricity generated by the 

solar facility to be consumed on-base, outside of BCL, and that BCL would be 

compensated for such indirect sales of electricity through a credit to BCL’s bill.  This 

indirect sale to FBDPW further undercuts the Petitioners’ argument that § 591 is not 

applicable because the provision is only applicable to the “purchase of energy by a federal 

department, agency or instrumentality, and clearly does not apply to non-governmental 

entities purchasing electricity within a federal enclave.”55  The sale of excess electricity 

                                                           
53 76 S. Ct. 814 (1956). 
54 See Exhibit 7 Response to DEP Discovery Request 2-5 (“it is feasible there will be occasions when physical 
electrons produced by the [Proposed Project] may be directed by Sandhills Utility to other on-base users on 
its distribution system.”). 
55 Petition at ¶ 20. 
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generated by the Proposed Project to the government would certainly be subject to § 591, 

as described above. 

Of course, in addition to the electricity sales to FBDPW, Sunstone is selling 

electricity to the federal government through BCL.  Sunstone effectively hides behind how 

the “rent” payments for BCL are structured in an attempt to evade § 591’s applicability.  

Sunstone suggest that § 591 is inapplicable because the military personnel living in BCL 

receive a Basic Allowance for Housing (“BAH”) that is directly allocated to BCL to cover 

rent expenses, and, therefore, the federal government itself is not directly paying for the 

electricity generated by the Proposed Project and sold to BCL.56  This argument ignores 

where the BAH originates: the BAH is paid to BCL through appropriated funds, as 

Sunstone explains in a discovery response that “service members sign a form authorizing 

the U.S. Treasury to send the BAH to [BCL] to pay their rent.”57  In other words, the 

electricity generated by the Proposed Project is paid for by the U.S. Treasury Department 

to BCL and ultimately to Sunstone under the proposed arrangement. 

Petitioners seemingly suggest that the federal procurement statute under which 

Sunstone is considered an “eligible entity”, occupies the entire field of utility provisions 

for military housing.  This argument is undercut by the fact that the statute gives the 

“Secretary” the authority to furnish utilities and services in connection with any military 

housing “acquired or construed” under the statute and located on a military installation.  

See 10 U.S.C. § 2872a(a).  This statute does not speak to a private party’s authority to 

                                                           
56 Petition at ¶ 4. 
57 See Exhibit 8 SUN00001; see also Exhibit 9 CONFIDENTIAL SUN00106 (“Rent” includes payment for 
utility services). 
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supply electricity to another private party on a federal enclave and therefore there is no 

federal preemption. 

CONCLUSION 

For all of the foregoing reasons, and for whatever additional reasons the 

Commission may find persuasive, DEP respectfully requests that the Commission issue a 

declaratory judgment finding that (1) it has jurisdiction over the Proposed Project under 

the Public Utilities Act; and (2) that the Proposed Project violates DEP’s exclusive 

franchise rights to provide retail electric service within Fort Bragg. 

Respectfully submitted, this the 8th day of June, 2021. 

/s/E. Brett Breitschwerdt  
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INTERROGATORIES 

1-2. Describe in detail Suns tone's efforts to cle"l'·elop the planned solar generating facility(s) 
to be located ,vithin Fort Bragg, inducling plannecl size (in :.vIW) of the facility, elates 
of significant milestones in the development process, and any contracts entered into 
by or on behalf of Sunstone. 

Response: Without waiving any of its objections, SU11Stone states that the aggregate 

projected capacity of all of its multiple solar facilities on Fort Bragg will be up to 25MW, 

employing a combination of ground mount and rooftop elements. The final design, and 

capacity, of the system will not be determined until completion of an engineering study, 

as described in response to Interrogato1y 1-3. At this stage there are not specific dates 

tied to paiiicular milestones in the expected _project development process. However, 

infonnation about the purpose, background and expected actions in connection with the 

project are set forth in a Privatized Hou5ing Renewable Energy Solar Project Major 

Decision Concept Memorandum, issued through the Anny's Installation Management 

Command, which recommend5 approval of Stm5tone 's development of solar energy 

capacity for military housing at Fo1t Bragg. The Anny's memorandtun is produced in 

respon5e to Request for Production 1-1 and bears the Bates Stamp Nos. SUN00010-

SUN00012. Stm5tone has not entered into project-specific contracts, as of the date of 

these responses. 
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• 

REPLY TO 
ATTENTION OF 

IMBG-PWH 

DEPARTMENT OF THE ARMY 
US ARMY INSTALLATION MANAGEMENT COMMAND 

, HEADQUARTERS, UNITED STATES ARMY GARRISON, FT BRAGG 
FORT BRAGG NORTH CAROLINA 28310 

MEMORANDUM THRr_f(J ~t,iv I\, . 

FOR Garrison Commander 

21 Mar 16 

SUBJECT : Privatized.Housing Renewable Energy Solar Project major 
Decision Concept Memorandum 

' 
1 . Purpose . Recommend approval and signature of the.attached major 
decision concept memorandum 

,. , 
2 . Discussion . 

a . Corvias is proposing a project to install a network of 
photovoltaic (PV) rooftop arrays throughout the Fort Bragg housing 
neighborhoods . No costs ~s~ociated with this PV project shall be 
incurred by Bragg Communities LLC (BC) . 

b . Corvias will partner with a third party provider for the 
installation and maintenance/repair of al l PV hardware . The PV will 
require an interconncetion agreement with Sandhills Utility Services 
prior to approval . 

c. DPW Energy Manager has concurred with the init ial project 
scope. Final project scope must be approved by DPW and Fort lfragg 
energy partners . 

3. Recommendation . Garrison Commander approve and sign major 
decision concept memorandum at TAB A . 

b~~J.~m. 
DOUG~~-;;,.~ JA~-r/s~N-. ~•'-..I 

Chief, Housing Division 
Director of Public Works 
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March 11th, 2016 

'***' '9";:~ .. ~ ~_!!ill. 

~ 

MEMORANDUM THRU: OFFICE OF THE CHIEF OF STAFF FOR INSTALLATION MANAGEMENT, 
PUBLIC-PRIVATE INITIATIVES DMSION, ATTN: Mr. Don Brannon, Program Manager, Room 9529, 2511 
Jefferson Davis Highway, Arlington, VA 22202 

TO: OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY (INSTALLATIONS & ENVIRONMENT), 
OFFICE OF THE DEPUTY ASSISTANT SECRETARY OF THE ARMY (INSTALLATIONS & HOUSING), 
ATTN: Mary Jeanne Marken Program Manager, Capital Ventures Directorate, Room 3D453, 110 Army Pentagon, 
Washington, DC 20310-0110. 

SUBJECT: Privatized Housing Renewable EnerSY Solar Project - Fort Bragg, North Carolina (the "Solar Project") 

1. PURPOSE: 
a. Bragg Communities, LLC ("BC") requests approval of a proposed Solar Equipment Lease ("SEL") for the 

Solar Project in accordance with the Deputy Assistant Secretary of the Army Installations. & Housing 
(DASA I&H) Capital Ventures Directprate's memo dated August 24th 2015 titled "Approval of concept for 
Corvias to Execute Renewable Energy Portfolio Project." The Solar Project will be structur~(i to benefit 
the privatized housing project at Fort Bragg without adversely impacting the Army's existing utility 

· infrastructure. The proposed SEL will _be .,signed with an effective date aligning with completion of 
construction. r. f. 

2. BACKGROUND: 
a. The Solar Project is expected to be installed and functioning no later than December 2016. Consiruction is 

currently projected to commence by May 2016. · 1 
b. The installation of 255W/260W Solar PV Panels utilizing Hyundai: HiS- M250MG module mat~rials will 

allow 6kW or comparable system sizes. The production estimates assume a total estimated annual 
production of 35MW -/+ 10% installed with a kW LA rate at or below the current/kW utility rate. 

c. Over the life of the Solar Project, it is estimated to provide $7.6 million in savings to BC for rate 
stabilization and security. 

d. There will be no cost for the development of the Solar Project to the Army because all development, 
engineering, construction and legal costs associated with the Solar Project will be incun:~!tby the solar 
developer. Additionally, none .of the associated implementation or legal costs will be incurred by BC. 

e. Long term operations and maintenance will be provided by the solar developer. 
f. All renewable energy cn;dits associated with the Solar Project will be transferred to the Army. 

3: ACTIONS 
a. Develop interconnection agreement with local utility operator, Sandhills Utility Service, and Garrison 

Energy Manager. 
b. Sign SEL with the solar equipment owner, which includes the grant of a license for the solar equipment 

owner to enter the Ground Lease premises for, among other things, the installation, operation, owning, 
maintaining, removing, and replacing of the solar panels. 

c. Communications to residents of the solar installation program and the impact to their homes. 
d. Incorporate renewable energy awareness into the RCI Live Almy Green program at Fort Bragg. 
e. Amend the Ground Lease between BC and the Army to include renewable energy language. 
f. Finalize the process for receiving RECs (renewable energy credits) and reporting. RECs to be retired and 

replaced by the solar equipment owner. BC will provide a cover letter to the Army demonstrating the 
RECs have been retired in the name of the Army to fulfill the requirement of the lease agreement. The 
replacement RECs will be placed into a third party tracking system by the DevCo with an option to retire 
the RECs and notes section to define the transaction. 
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March 11th, 2016 

4. SIGNATURES: 
Both the Managing Member and the Designated Member of BC agree 'fith this request, and ask that the Major 

Decision Committee approve the modification outlined~,= .<- ~ 

~ t.. ~.L . ~~ '-----
Charles E. Parker OL Brett Funck 
Managing Member Designated Member 
Bragg Communities, LLC Bragg Communities, LLC 

Encl: 
(DASA I&H) Capital Ventures Directorate "Approval of concept for Corvias to Execute Renewable Energy 
Portfolio Project" / 

, ... .... . _ 
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1-4. Regarding Suns tone's statement in Paragraph 12 of the Request that "[d)emand from 
on-base housing will be reduced by 35% through solar energy and energy efficiency", 
please describe in detail these projections and cak ulations. 

Response: Without waiving any of its objections, clata provided by the Anny shows 

that actual consumption from on-base milita1y housing at Fort Bragg between January 

2019 and December 2019 (the last full calendar year of data available at the time of 

calculation) was 107 ,33 S, 762 kWh. Ongoi.t1g Energy Conservation Measures (ECMs) 

employed in on-base housing are projected to reduce co115tunption by 10% ( 10,733,576 

kWh) to around 96,600,000 kWh annually. Based on the projected annual generation 

from a 20MW solar energy program of approximately 27,000,000 kWh, the total 

projected reduction anticipated from ECM and solar generation is approximately 

37,700,000 kWh, or roughly 35% of total consumption from on-base military housing in 

2019. 
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1-3. Please confirm that energy proposed to be furnished by Sunstone from its proposed 
solar generating facility would be exclusively consumed by Bragg Communities, 
LLC's privatized military housing at Fort Bragg ("Bragg Communities"). 

a. If you cannot confir m that energy produced by Sunstone from its proposed 
solar generating facility will be exclusively consumed by Bragg Communities, 
please explain how the electricity produced by Sunstone that is not consumed 
by Bragg Communities is consumed. 

b. Will electti city generated by Sunstone's proposed solar generating facility be 
direc.tly or indirectly delivered to or consumed by the Anny at Fort Bragg? 

Response: Without waiving any of its objections, Sll!-istone states that, yes, its 

proposed project would provide solar energy and energy efficiency services exclu5ively 

to on-base, privatized military housing at Fort Bragg that is owned and managed by 

l::lragg Communities, LLC ("HCL") . Sun5tone would provide energy for constuuption 

only by BCL's on-base housing units. A5 a part of Sunstone's development process, its 

interconnecting provider located on-base, Sandhills Utility Services, LLC ("Sandhills 

Utility"), will be conducting an engineering study to evaluate the peak production 

expected to be produced by the solar facility, and will evaluate the impact on Sandhills 

Utility' s distribution grid to help balance electron flow based on the addition of such 

altemative renewable generation. This study would indicate whether any system 

upgrades are required, and Sunstone would pay for any necessaiy transmission or 

interconnection upgrades required by Sandhills Utility - which relate to the solar project -

after reVIew of the engmeenug study with Sandlulls UtJIJty. All energy ethc1ency 

benefits of the Stm5tone solar energy and energy efficiency prograiu will be realized by 

BCL, with the aid of bi-directional meters. Upon infonuation and belief, power delivered 

to or con5tuued by other facilities or users at Fo1t Bragg that are not a part of on-base 

housing operated by BCL would continue to be procured by the Anny from its existing 

providers. 
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2-5. Swistone's response to DEP's Intenogatory 1-3 further states that "all energy efficiency 
benefits of the Sunstone solar energy and energy efficiency program "ill be realized by BCL , "ith 
the aid of bi-directional meters." 

a. Does the response mean that the benefits "ill be " realized" by BCL because the 
electricity itself is not necessarily all consumed by BCL at the time it is generntecl? 

b. ls it feasible under the planned design of the proposed generating facility 
interconnection that energy generated may be consumed elsewhere on 
Sanclhill Utility's clishibution system and credited to BCL as a bill r eduction? 

Response: Without waiving any of its objection~, Sunstone states that there will be 

instances in which all of the physical electron~ generated by its solar facility will not be consumed 

by on-base housing at the time they are generated. Moreover, it is feasible there will be occasion~ 

when physical electrons produced by the Sunstone facility may be directed by Sand.hills Utility to 

other on-base users on its distribution system. BCL will be credited for the energy generated by 

the Sun~tone project, and upon information and belief no other entity operating 011 base will see 

an invoice reduction from FBDPW. 
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2-L I.n it's prior dhcon-ry respous e<s to the Publi<" Staff dated April 10, ! 019, Sua>toue stated that 
[BEGIN CO!\'TID[NTI-\LJ "BCL's bi-directional meters nill tra<"k ele-ctricity <"OD'lumpriou from 
[fort Bragg Department of Public Work>) and nill tra<"k generation fo r the solar generating 
fa<"iliries BCL is JeMiug from the Lessor." (I~"D CO!\'TIDI~I L-\L) See CO~FIDil'iTI.-\L 
S1J1K00017. 

a . PJeMe pro,"lde a dfagram of au operational, proposed bi-directional meter, 
indicating the electricity flow between Sand.hills Utility Sen i ce<s, LLC 
(.:Sa.ndhilh Utility")1 BC.1.•1 aud Sun'Stone's proposed proj e<"t, 

b. PJeMe explain n·be-ther the proposed bi-dire<"rioua] mete-rs wou]d measure 
e]e('tridty geue-rnted by the proposed project that tlotrs on to Saud.hill,; Utility's 
di>tributiou system? 

Res.ponse: Without waiving any of its objections, Sunstone states that it has attached 

a cut sheet of meters installed in a similar militaty iiftallation setting as fahibit A. To the extent 

the interrogatory seeks a "single line diagram," S,mstone does not •"Peel that to be available 

Wltil later in the engineering inte1counectiou process. Further , Swistoue states that the bi

directional meters ,,ill measure electricity genented by the project that flows on to Sandhills 

Utility's on-post distribution system. 
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26U. (citation omitted 

The utbority to convey • i in 
furtbumce of the Co .S•1M:•ao.il .l, ofth• Con 'tutJon •co 
d' • of • ful 
Pr perty belonging to the Unite ; ... 1 

111d privil f the Federal nt I d their o , 
can p clau e l 

• o o otlu,r 
''right 
hution 1, 

u :Gee c . to mlluary 11eputments th authority 
· ju i 

e P I 
u d t • 
o,• ity of the U to the 
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conveyance of an on-ba e utility system, it is likely it would do so if at alL in S ction 
2688. Section 2688 refu: to state re_gulatio11 in its su.bsectio.n (cX2}-

(c) CoDSidmtion.-(1) The Secretary con.cemed shall requini H 

con deration. for a convcyl.ilc.e undor bsedio (a) an amount equal to 
the fair market value (a determined by the Secretary) oftbcr right, title, or 
intcre of the United Sate conveyed. The consideration may take the 
formo 

(A) a lump sum payinenti or 
(B) • 1 •'1uuwm tu '11uu"g o tor 1J1lllly HMQ provtd. d by 

the utility or entity concerned to the military installatfon at which 
tlie utility system is located. 
(2) Htli.c utility ~1vi1.ic pcupu · u lo be pro 'ded ll i.:un hh,r t.ion 

under paragraph (I) are subject to regulation. by a FederaJ oir State agency, 
any reduction. in the rate ch.u;.ed for the utility 1e.~c.!1 dwl he mnJ~ 1n 
establishment or approval bythat agency. 

Par•gt'tph (2~ by its own tanguage, only applie when the consideratiou forth purchas 
of the on-base unlity system is a reduction lit charges, 1s opposed to a lump sum 
payment, and then only to the rate char cd for the utility service . Consequently, if the 
.:M1lo i.3 fur a. lump 5lllil paym_,:,nt, tl11a i:::o a 11u waiv.;1 uf wvi:,u:i~ iw.wwili.y uuder 10 
U.S.C. § 2688. Fw:thermo , ifthe con 'dcradon for the le is a reduction in char , 
there i a waiver of sovereign immwtity, but the waiver ia limited to regulation of the rate 
charged for the utility s rvieea, There is nothin3 in. ection 2688 that cu be interpreted 
as a waiver of the Oo e:mment'1 iV eign immunity from ate or local regulatio with 
respect to~ con eymce of the on-b11se utilny system. To the contrarv. Sectio:u 2688 
spcoifi ally lodlcntos the DWU1er by whilili the ovonunc11t DI.II)' r.ouv y the on b11 ci 
utility system: u(i]fmore than one utility or entity .. . notifies the Sccreta.ry concerned of 
an interest in con eyanc~ .. . the Secrduy shall carry ou the con.veyance through the 
u.sc ufcompi:titi p cc!Jw--e · " lO V.S,C. 2618(b). 

additi to a.ootio 26 81 tbi;r~ u or <.]~~tty, ■ IIP'l- - i.al IINtory J11uvh,i1.1u 
contained in the Department of Defense Appropriations Act, 1988, Public Law 100-202, 
th.at bears on th que · on of whe be.r Congress ha waived the sovereign immunity of the 
United S1ates---

Se,c. 8093. Nooe of tho funds appropriated or made available by thi or 
any other Act with respect to any fiscal year may e used by any 
Department, a,gency, or instrumentality ofthe Uni ed tates to purcha 
eJ~ricity in a manner mconsistent with ate law governing the provision 
of ele ric utility service, including State utility commiH1on ruling6 and 
eJectfi.c utility franchise or &mice tmitorie e ':Jlished pursuant to State 
rtatu1• , Stat• HSW41tQD, or State app:ravcd tomtor:inl o.grqc;,m~ut . 
Provided, TI •tout.bing in this ccti llh.1111 prccludci the bead ofa J'ed~r•l 
agency from entering into a contract pursuant to 42 U.S.C. 8287; noc shall 
it preclude the creury ofa military departmen from en erlng into a 
contract pursuant to 10 lJ.S.C, 2394 or from purch sin el ctriaity fro 

3 
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will 
the u . 
nothing 
-. -nitcd 

' 1ppUc: · .- ed 
fo dhy be 

, illing or um . · 11 for ·mcc re a 1 ty · i 

re d pIOVlllDn :an• i:-.r•N!•ion ity 0 

-. DD of the cl · ·. . . ever, 
b u.wi,ui,u.u · , c 1soverci · 

lo I utility Jl}'•;om 

ot • • • unity of the Ute 
"With respect · I'll! on-b un _ ion ftitle 10, 
U · cd lilts ot applicable lo the i;.onveyauce of an · · · 

cm under eetio 2 · con •e I din~ly, 
• [i] ( mnl1!! 11'111 • concerned ,est ma 
C0 }'IU.0t , , ,, 11 r'nn1Lll!V■rnl:'f! ml' Of 

co etithte p o • , . . di ates b 
u tu ive ri t to provide utility ut ,eo . 

ectloo 268 also pro · t the Seaie1 c 
""Y .uce uf' ■ li1iry e li D mil a/1<1, th t 

11th:c cowcyncc will redlu::e lhe Jong- , - ofth.e mi • 
p b th utility sy cm on -mted , •. , " 'Whether · - · - · ts met -
and whel.her eoovcy li:C: of the u · • · · • 'blc undtr e 

~ , · - ed by wh! · and regulations apply to the Federal 
u.i ilin & w · er 
NrnlO •ddr 

.IL Do TAnLAwsArm REa ·. . - · 
FED - ,,,..,,,..,.. ...... ,,,,,,.,s - TIDTo 

0 HAR OrTJT, o. 

CANTm 
VI 

I" fel_ M • "' 
Pod !ral ovc;mment In ..... ,.,rvoer immunit 

W:e ex - tiu · · _ cy 
r::iommodl y, there Ml be n, ... ,.,... ,...,,.._,,,..~ mil" 
Sa\ . es. bcn ate irem:ly, 

~ lb.al Wi D 1$093 0 thc- Dcfe 
ApproprlltiOB.I A Congr \\·aived the 
United - · to Lbc I hf c 11tili1 

previo i rovidc:s th1t 
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[n] -e of th fil.Dd1 1pp opriated or made avail.able by this o an other 
~ with 11C:3pcot t &0-.)' flsl.a1 ear ma be wed by any Oq,•mm81L 

• 1:1·m-,""'itl • y of the Unit tit ~u purcha electricity in 1 

~ lnco t wilb t e Ill ovcnrin1 the provision of electri 
utility semco, inc!udin tate wilily commi · o · s and e tng 
IIlility chi - o sen-ice territories e -blishcd pmsuw: to tate &Me 
Stat!!! regulatio11-, or Ill 1pi;n·av~ ten-lt...-ial •r 

A plain reading of Section B093's op ' • ry Im e ,(" .. .la 11.1.TCb tl~ri~ 
i.o I ma er io cnt with A•I the provisiun o olc · · , . 

· .. .'') necesarlJ)• le.ads to e the waiver · ity in 
that section is limited to pm~h•se of ommodity · exclud' s 
dlrtria ctn o.r aa.,u • • u othina . thi • Jcate tb.Bt 
"purchase eleotricity'' 11ld be read ln any way other th · it e 

qucntl ri · . ion of u - · an the 
conunodity itseli'. This rea lho buttJC- e o 
eonsuu • · i o awd bo JJtuTDwJy coustru ~e. 

' D IJJ..l,I.L.ll.;l~u..:!:.....:Z:IW!l, so~ U.S. 60 -(, 
·sion1J f1milllrityv.itb the common an r ofth.e 

1eiei • · must be un · fl must be 
c:onstrued .ftrictly in · ' d eyo 11 the 1&1111U11,a 

llir ' ). 

I bl 
.J.l.ll.-JlllU..:t:!Uld:l::=,..,..~.1&.1.J~...:....-i=a.ua!:iu..L,1..:.,..r:C&L.-.ilir.161~,<.l!Lo 

ir. . , nsid red c 
a;pp licuicn of ectfo . . . • . Tbe court 
oncludcdth. -

···C . n 093, bt aot provided lhe clw-
lllthomalion t lu ·vc jwisdictiou o m .EUmonh and 10 appl • 
in it the I tnility service territoric 1 · · cd under 

ou ota law. 
or ate we able 10 find m 9ctinn R00'.l, ,... rt JI ll .... 

Uu:i Appropriati ns, Act 1 1 olc, r &am c e ory, 
ie11 ud uu biguou declaration by Congress to amend the 91.msive 

and carcfldly-craftcd body of fcdull procure eu 11 . ln ct, uowher; 
Ju !>cctiuu 80'1 · m ii I~ . J11tl e Wnm y ilic Cuwpc:dtiu11 - Courra · 
Act uumti furthtmx,191 as previ usly noted. the le l•t:ive history 
durly c that • 11: i u ww ln1end to, p · tillty 
ab donmmt by1h1ir eden1 customers. Jt is undisp ted that 110 

1b donmrnt ii oecurrm hue. 

q I F 2d at - 19 lfthc: Dcputment ere to apply th old.in of thl ca c lo all iu 
privatizati n action.s on instalhtion v.ith cxc:.lii mv,. i:°....lN•l a:W•tis.•• juriadi,;;tl 
•llJI liea b d.lty of secti n 8093 uJd b limit,cd to an eve11. ea er d - e thm -
b th.i memoraadum. 
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Fwthermore, the legislative history todicate.s that the "provision is intended to 
protect. remaining CUBtomera of utility systems from the hlgner rates that inevitably would 
t-esult if Federal cu omcr we c allowed to leave local utility systems to obtain retail 
alHtri .. lility HJ"Y'IC:0. A-001 • .ioolo-1 !'l'tic.1 , .. t.UJllc R.q11>1l l00-2.3J, 1\.1:!pDn ottbe 
Committee onApproprimons acto:mpanyin . 1923, the Department o Defense 
Appropriations Bill, 1988, page 70. There is nothing about the disposd of _ govern.men 
1,,u 1u~tcd llDd owned utility distribution sy d tho subsequent ■ cqui,ition of 
5ervice!il from that system, th.at in uyway undermine the stated pui:pose of section 8093 , 

However, because secdo.n 8093 waives the sovereign immunity oftbe United 
States with respect to the purchase of the eJectri ity cotwnodity, whether we could 
purcba or obtain e ectrici1y from a gen -ating f1 ility the Dep rtmcnt has tran fmcd 
through section 2688 is dependent upon state law. 

D. CAN Tim ST4"nt:J RE<i:VJ.ATJ; l'J\QVU,~ 01" UTJLffY Sut, n,;t;:!li "JU, 'llt.E 

Do!R.AL Go\TERNMENT? 

While states gen~rally recognize that they cannot re&lllate Federal contTactulfl 
function directly, me ie have tried to regulate Federal contr1ctors. Using this 
device states sometime attempt to 1ccomplisb indirectl h t thev could not achieve 
through direct o tc:igh.t over cdvitio oft.h, Federal Govern.meat The fi!lsult; nflen 
confilct between Federal regulation& affectin Federal purchase- and · ate :regulation of 
provide.rs of goods and services in. its territory. T}pioally st,ates will requue a provider 
of I ptrticuJu rvi or · cm of supply to be 1i e- scd while Federal contracting rule do 
not require the vendor to obtain a ~ate license, 

Con:flie1s between ate and Federal law are r solved thr ugh me uprcmacy 
Clause of the Con&til:ution: '1'his Cons:titution, ud th.e Laws of che United States wh' ch 
iball be made in Pur ance thereo ~. .. .oll be th~ supreme Law of the Land; md the 
Judges in every state shall be bound thereby. uy Thin in 1he Constitutton ,or Laws of 
any state tti the Cootr&ry notwithstmd.in.g. 11 Article VI, lause 2. Where there are direct 
cottflicts between state ud Federal law, stat-e law must give way. The answer isles 
clear-cut where state and Federal Jaws do n.ot direct]y conflict but whc 'C state law affect 
Federal policies and programs to 11 greater or lesser deg,ee. The Supreme wt ha . 
implamed the: rules for resolving alnfliets between 1tt~te and Federal law as follows: 

In d@t..-in.in9 wh.dtff a state atatut• 4 pn-empt•d by federal la'W a.a.cl 
therefore invalid u.nde the Suprmmcy 11\:ISC of the, Conidtutirm, our le 
ta · to ascenain the inteo of Congre . Sec " · · 
lnfu 463 U.S. 8S. 9~ (1983)~ Malone v. White Motor Cffi'll., 435 U .. 49'?~ 

04 (197 ), Fede al 1a may super ede a e law in several different way . 
First. when ctms within constitution.al limits, ongress is empow red to 
pr .n:qn ate law by 1tin in exp e terms. E. g .• Jones _, htb 
Packin& Co .. 430 U. s. 519, S25 ( l ':177). eoond, congress!011aJ intent ro 
pre-empt state law in a particu1a.r area may be inferred where the scheme 
offed, ral regulation i suffi iently comprehcn ivc to maker non.able the 
inference that Congress "left no room• for supplementary state regulation. 

<'i 
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3 18,230 .(1 ... All a third 
D 

, 'sieo•, 4 . . 12s. 746 
(I 81 

lnth th.at c ondpm of ~ 
uprcmacy eul Governmcm icd tho 

field" of ml o d 
(19 • UDl!lteG ro t• 

Fed m' li , .• uprcmc Court ht:ld that 
aJ .· g the n,sponsJbillty of Federal 

c rs elves this pm · te · 
, .· _. e reaffirmed tc may not 
.r ~ j.nd . .GHdva tL:al ,11;,s1.wnlu11 ia lul~<Jr:d to 
excJude bad contnctors duplicates the Fe . o 

- . de -cd 
139f.3d 984 ( B e , 

require that Federal u.tilily • c contractors · · · • 
install ue obta • o to '' 
Cffll.W till. 

tates may justify T•e,gulation of• utility contTactor on other und . safety 
&nd h co ' · · attc:dilll,JI broader utility ibution hm:w · 
require• 1 · u . lllaly ·• o ii • not me ca lhal · .ss ha 
''left 'QQ room" · · s.iur• ul• at1.d •ooao · • ·, · ' 
-·· · 'b , 11'1/c, ... ,. g m h re w'ado 

in c re-gulaf ous ch Id 
. te . . ·. tes v. [own of Wind 

pli · • r•e · -
I - !§UeUIUUJWI the Govc:m!DClll 

-), ~kllilit..aU.IWL~Mil.ll.lWllJM.I 9'11 d 
comll1;.1 ofwor Ill not . cient; c q_uestio.n rcma' (of 
n 'on] · o , . - , · e. o 

• cit l.l.LILK.al,IL,J..;Lw..,.:.,;.-u -~-··-:i. 5 no, 132 ( 9 I) 
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Usiog tlr.c, balmciog test1 court have found that a sute buildm ·code is 
wapp.licahle to• Federa] project, concluding thlt 11[e]nfb.rcement oftbe ~bst.ance of the 
permit reqwrcment a aina the conttaotol' would have the same effect II direct 
..,,.fnTf':P..mPnt ms<1h1ct di... GovM:11! •ni," ~5 F.:.ld at 19; mid. u..-ralidat~d <II !Ll<.: ahu.Ll.1: thiu .. 
prohl'b:hed carriei ftom transporting go emmcnt property 1t rate other th.u those 
approved by ,a state commission bec•.u.sc it wu a pmh.11,ition against the Fcdend 
nv!fflment a:nd clHrly in cRn.OJct with Federal policy on negotiated rate hb[ic 

Utilit~es Commission ofCalifomi1 y. United States, 355 U.S. 534 ( 19SB). ,Ori tho other 
band, in. North Dakota v .. Unjted State~ 49S U.S. 423 (1'990), the Court held that state 
liquor rcpo-rtUlg o.nd lab,clin, rcquiremcnt11 • posed om co tnctora who Kll liquo to the 
Fede.ml ovemm.en.t were not in.valid b-ec-ause they did not .regulate th.e Federal 

o-vemm , dm ctty. were no dismmin1.tory, ed did not impose a ignifia.am burden on 
the Federal govemme11t or conflict V?ith a Federal syr;tem of rcsuiation imilarly. 
where the •ppUcatio:a of the Slate regulation required thei contractor to comp y with 
ci!'l'tllln wn 1r ufi,.ry, "'''"~, th C'ow-t found th•• • o tb.o Podoral ,!OYOffllDwrt' 
intwest incidental and concluded that the rules wcro valid as •ppfo:d apm_Gt the 
contractor. W11!aJm~~..;a12111!.l!~Otm!I, 309 U.S. 94 (1940). 

In pplying 1; balucing tc the C-Owts would be required to balance t:cderal 
policies favoring ,man.mum pout"ble c-0q,et.itiou in goverwnen ontracting against 
wnarevu safety or other regu.l.ltoey co.ne-ems the states could 11.rtfonlate. It would . ..eem 
clear from tho c e law th.at the ate could not impo c a license requirement because that 
could operate to overtum the FederaJ selectio~ ofa c.ontnictor U&ing competitive 
proc.edure1,1. Millu,y, Ark@1H11l§ 35:Z. U.S 187 (1056); United States y, WtsiD:!!, 139 F.3d 
9S4 (l 998.). However, the - ate may well ciguhltc th opm■tion of tha cootn.ctor in 
non-d111cnminatnry u;11y tn. r'ff..'T ... i:-t tb,v, bu.1th aacl 11&!~• of all ffD e1idzr,,a.11 cut long 11.3 th•t 
regaladon doc; not · ose a lipifi"lH burdCB on I.ha Federal g iVClmllc:ot o wll t 
with a Federal system of regulation. Nsutb Dakota v, UniwJ ,Siates. 495 U.S. 423 (1990), 
Some degree of sme r-ogu]atioa of tho conmctor openting a utility system 011 the 
installation DUIY be permi sillle, to sure, for example, tb t the opcrarian of the o •base 
system dtieJ not thrwin the safety and reliability orf auy utiliiy system to which the on
lt11R fiY~!:W CODDect 

m. CONCLUSrON ANl> RECOMMENDATIONS. 

When th.e Dep.amnent disposes ofan on-base utility syst-em. at1d more than one 
mtitv nnresse an intere~ in thl!!i r?nnv~ AtU!A. th!!i nl!!J'llffl'l'IMlt mnct d1 o o£di.e utlli. · 
.1:)1,l:tl!!m,t; "11 "ng o.nmpmitive P'I\OCMllTI!! ;, notwithstandine .dat& I~ An,tt regul.Ation.1,1 
regudin bo can own a utility systom. Co-:n.gr,e bas, not waived th &OVcrcign 
immunity of the United States with re-spcct to disposal Any etfon to dispose of the 
system in 4 IUHMl-ompetitive ltlAll ·· whea. mo e th.an one entity ,oircpre s rm .Interest in 
the conveyance. even if undertaken to voluntarily comply with sta claw. would violate 
lli1. l:Af_,111:- l~IW!i ur 51:1.:UU"B 2.l!:ll'l5. 

Additionn_!ly, the state may not res,date the Federal Government's acquisition of 
utility service related to the on-b1 e utility system. Fedora.I procurement law 10.d 
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reguiations arc sup me in this area. The Department must comply with state laws and 
regulation only when it ii 1c;qwrins the clectriaity commodity. 

1'!1tt ■ lly, bile th. eo.tity to whom Uu:: Dq,-.11.111C1Jl conveyed tbe on-b e utility 
system is n.ot required to subnut to state Jiceo&in. or similar ~wr,mcnt th1t undennme 
the F deral competitive selection of that eodry, to the extent the stace has regulation 
iegardina th comluct nfnpentinn and ownership of utility , th en 'ry may hav 
to comply with those re.qufrements if those state requirements do uot impo e a significtnt 
bmden on the Fedtta] Government, conflict witb a FedMt.l qTlltl!lm nf'r111g,1l11 • ,ii, or 

un:affiiline the Fe~Oll polfay bemg implemented. Thfa will require a 0arctbl analysjs of 

puncvl,u1 e reqftnont m ~~ to Ibo irjctia_W. 
~!!iADworkln 

Acting General COU'Oiel 
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From: Connor, Mark J CIV USARMY HQDA (US) <mark.j.connor.civ@mail.mil>

Sent: Tuesday, January 9, 2018 9:57 AM

To: Bill Culton

Subject: RE: [Non-DoD Source] Communities' entities question

Project LLCs are not "instrumentalities of the United States" -- rather, they are "eligible entities" as defined at 10 USC 
2871(5). 

From: Bill Culton [Bill.Culton@corvias.com] 
Sent: Tuesday, January 09, 2018 7:48 AM 
To: Connor, Mark J CIV USARMY HQDA (US) 
Subject: [Non-DoD Source] Communities' entities question 

All active links contained in this email were disabled. Please verify the identity of the sender, and confirm the authenticity 
of all links contained within the message prior to copying and pasting the address to a Web browser.  

Hi Mark – I hope all is well. Someone asked me if our partnership/LLC’s with the Army are considered “instrumentalities 
of the Army or US Government”. I said I’d be shocked (and appalled) if that were the case. The only time I’ve heard the 
term “instrumentality” used is in the context of AAFES. I explained that the “federal funds” that make their way to the 
LLC are really just the service members BAH (which they can use outside the installation) and only come to our lockbox 
b/c the service members sign a form authorizing the US Treasury to send the BAH to the LLC to pay their rent. 
Is there anything you can point me to that would make it clear that our LLC’s are not instrumentalities? 
Thanks in advance, 
Bill 

William E. Culton, Jr. I General Counsel
main:(401) 228-2800 cell: (401) 339-1772 
1405 South County Trail, Suite 530
East Greenwich, RI 02818
corvias.com < Caution-http://www.corvias.com/ > 

< Caution-http://www.twitter.com/corvias > < Caution-https://www.linkedin.com/company/corvias-
group?trk=company_logo >  
CONFIDENTIALITY NOTICE: This e-mail message and any attachment(s) may contain information that is subject to 
attorney-client privilege and/or is confidential and/or proprietary to Corvias Group, LLC. If you are not a recipient 
indicated or intended in this message (or responsible for delivery of this message to such person), or you think for any 
reason that this message may have been addressed to you in error, you may not use or copy or deliver this message to 
anyone else. In such case, please notify the sender by reply email and delete all copies.
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CONFIDENTIAL 
Corvias Memo Regarding BAH Calculation 
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I hereby certify that a copy of the foregoing Initial Comments of Duke Energy 

Progress, LLC, as filed in Docket No. SP-100, Sub 35, was served via electronic delivery 

or mailed, first-class, postage prepaid, upon all parties of record. 

This, the 8th day of June, 2021. 
/s/E. Brett Breitschwerdt  
E. Brett Breitschwerdt 
McGuireWoods LLP 
501 Fayetteville Street, Suite 500 
PO Box 27507 (27611) 
Raleigh, North Carolina 27601 
Telephone:  (919) 755-6563 
bbreitschwerdt@mcguirewoods.com 

Attorney for Duke Energy Progress, LLC 
 


