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BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

DOCKET NO. E-2, SUB 1103 
DOCKET NO. E-7, SUB 1110 

In the Matter of ) 
) 

Joint Petition of Duke Energy Progress, LLC ) 
and Duke Energy Carolinas, LLC for an ) 
Accounting Order to Defer Environmental ) 
Compliance Costs ) 

) 

DUKE ENERGY PROGRESS, 
LLC AND DUKE ENERGY 

CAROLINAS, LLC PETITION 
FOR AN ACCOUNTING 

ORDER 

Pursuant to North Carolina Utilities Commission (the "Commission") Rules Rl-5 

and R8-27, Duke Energy Progress, LLC ("DEP") and Duke Energy Carolinas, LLC 

("DEC") (collectively, the "Companies") respectfully petition the Commission to issue 

an accounting order for regulatory accounting purposes authorizing the Companies to 

defer in a regulatory asset account (until the Companies' next base rate cases) certain 

costs incurred in connection with compliance with federal and state environmental 

requirements as it relates to Coal Combustion Residuals ("CCRs" or "coal ash"). 

Executive Summary 

The Companies are making substantial progress in safely managing coal ash and 

closing ash basins across the Carolinas in compliance with state and federal law, and 

have been transparent about our accounting for all costs associated with this important 

work. In this Petition, the Companies do not seek a change in customer rates; rather, this 

Petition requests an accounting order such that the Companies' compliance costs may be 

deferred in a regulatory asset account for review in a future setting, such as a rate 

proceeding. Through such a proceeding, the Commission may consider such costs in 

broad scope, including such factors as ( 1) the prudency of the Companies' activities in 

complying with legal requirements; (2) the appropriate cost of service allocation; (3) 
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earnings impact, and (4) the length of amortization schedule to mitigate rate impact. 

Expenses incurred for state and federal compliance and requested for deferral 

(January 2015 - November 2016) include $434.4 million for DEC and $291.9 million for 

DEP. No fines or penalties, or costs associated with the Dan River pipe break repair and 

resulting spill cleanup, are included in these amounts nor will be sought for rate recovery 

at a later date. 

Closing ash basins is part of the life cycle of the Companies' coal plants, and 

compliance with state and federal regulatory requirements is part of the normal operation 

of a utility. Costs related to the operation of a power plant, including decommissioning 

costs, are typically paid for by customers. Ultimately, the Commission will determine 

how costs associated with ash management and basin closure will be handled through the 

robust and public ratemaking process. As explained below, while recovery of this type of 

cost is consistent with the precedent in North Carolina, the magnitude, scope, duration 

and complexity of compliance is extraordinary and unprecedented. As such, the 

Companies respectfully request the relief granted in this Petition so that all complexities 

may be adequately reviewed by the Commission and stakeholders at an appropriate time. 

In support of this Petition, the Companies respectfully present the Commission 

the following: 
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Name and Address of Duke Energy Progress 

1. The correct name and post office address of the Company are: 

Duke Energy Progress, LLC 
41 0 S. Wilmington Street, N CRH 20 
Raleigh, North Carolina 27601 

Name and Address of Duke Energy Carolinas 

Duke Energy Carolinas, LLC 
P.O. Box 1006 
Charlotte, North Carolina 28201-1006 

Notices and Communications 

2. The names and addresses of the attorneys of the Companies who are 

authorized to receive notices and communications with respect to this petition are: 

Heather Shirley Smith, Esq. 
Deputy General Counsel 
Duke Energy Corporation 
40 W. Broad Street, Suite 690 
Greenville, South Carolina 29601 

and 

Lawrence B. Somers, Esq. 
Deputy General Counsel 
Duke Energy Corporation 
410 S. Wilmington Street, NCRH 20 
Raleigh, North Carolina 27602-1151 

Description of the Companies 

3. DEP is engaged in the generation, transmission, distribution, and sale of 

electric energy at retail in portions of western, central, and eastern North Carolina and the 

eastern portion of South Carolina. DEP also sells electricity at wholesale to municipal, 

cooperative and investor-owned electric utilities, and its wholesale sales are subject to the 

jurisdiction of the Federal Energy Regulatory Commission. DEP is a public utility under 
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the laws of North Carolina and is subject to the jurisdiction of this Commission with 

respect to its operations in this State. DEP is also authorized to transact business in the 

State of South Carolina and is a public utility under the laws of that State. Accordingly, 

its operations in that State are subject to the jurisdiction of the Public Service 

Commission of South Carolina. 

4. DEC is engaged in the generation, transmission, distribution, and sale of 

electric energy at retail in the central and western portions of North Carolina and the 

western portion of South Carolina. DEC also sells electricity at wholesale to municipal, 

cooperative and investor-owned electric utilities, and its wholesale sales are subject to the 

jurisdiction of the Federal Energy Regulatory Commission. DEC is a public utility under 

the laws of North Carolina and is subject to the jurisdiction of this Commission with 

respect to its operations in this State. DEC is also authorized to transact business in the 

State of South Carolina and is a public utility under the laws of that State. Accordingly, 

its operations in that State are subject to the jurisdiction of the Public Service 

Commission of South Carolina. 

Environmental Requirements 

5. On April 17, 2015, the Environmental Protection Agency ("EPA") 

published in the Federal Register a rule to regulate the disposal of CCRs from electric 

utilities as solid waste. The federal regulation classifies CCR as nonhazardous waste 

under Subtitle D of the Resource Conservation and Recovery Act and allows beneficial 

use of CCRs with some restrictions. The regulation1 applies to all new and existing 

landfills, new and existing surface impoundments, structural fills and CCR piles. The 

1 See Hazardous and Solid Waste Management System: Disposal of Coal Combustion Residuals from 
Electric Utilities, promulgated by the EPA and published on April 17, 2015, in 80 Fed Reg. 21302. 
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federal CCR rule establishes requirements regarding landfill design; structural integrity 

design and assessment criteria for surface impoundments; groundwater monitoring and 

protection procedures; and other operational and reporting procedures to ensure the safe 

disposal and management of CCR. In addition to the requirements of the federal CCR 

regulations, CCR landfills and surface impoundments will continue to be independently 

regulated by the State through operating permits and environmental requirements. 

6. In accordance with ASC 410-20, Asset Retirement and Environmental 

Obligations - Asset Retirement Obligations, each of DEC and DEP record an asset 

retirement obligation ("ARO") when there is a legal obligation to incur retirement costs 

associated with the retirement of a long-lived asset and the obligation can be reasonably 

estimated. These accounting requirements dictate the measurement and recognition of 

AROs for companies in general. The Commission has also issued orders requiring the 

Companies to defer all impacts of other AROs until those costs can be considered in 

future rate making decisions.2 In addition, DEP's rates currently include a component for 

ash remediation costs as a part of Cost of Removal included in depreciation rates; 

however, only a small balance has been collected for this matter since DEP's last retail 

rate case in North Carolina. 

7. On September 20, 2014, the North Carolina Coal Ash Management Act 

(''CAMA"), 2014 N.C. Sess. Laws 122; 2014 N.C. Ch. 122; 2013 N.C. SB 729, became 

law and was amended on June 24, 2015, by the Mountain Energy Act, which established 

2 In the Matter of Duke Power's Petition for Authority to Place Certain Asset Retirement Obligation Costs 
in a Deferred Account, NCUC Docket No. E-7, Sub 723, Order Granting Motion for Reconsideration and 
Allowing Deferral of Costs (August 8, 2003); and In the Matter of Carolina Power & Light Company's 
Petition for Authority to Place Certain Asset Retirement Obligation Costs in a Deferred Account, NCUC 
Docket No. E-2, Sub 826, Order Granting Motion for Reconsideration and Allowing Deferral of Casis 
(August 12, 2003). 
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a Coal Ash Management Commission ("Coal Ash Commission") to oversee handling of 

coal ash within the State. Through CAMA, the legislature: 

(i) prohibited construction of new and expansion of existing ash 

impoundments and use of existing impoundments at retired facilities; 

)
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(ii) required closure of ash impoundments at Duke Energy Progress' Sutton co 

Plant and Duke Energy Carolinas' Riverbend and Dan River stations no later 

than August 1, 2019 and Duke Energy Progress' Asheville Plant no later than 

August 1, 2022; 

(iii) required dry disposal of fly ash at active plants, excluding the Asheville 

Plant, not retired by December 3 I, 2018; 

(iv) required dry disposal of bottom ash at active plants, excluding the 

Asheville Plant, by December 31, 2019, or retirement of active plants; 

(v) required all remaining ash impoundments in North Carolina be 

categorized as high-risk, intermediate-risk or low-risk no later than December 

31, 2015 by the North Carolina Department of Environmental Quality ("DEQ", 

formally known as the North Carolina Department of Environmental and Natural 

Resources, or "DENR") with the method of closure and timing to be based upon 

the assigned risk, with closure no later than December 31, 2029; 

(vi) established requirements to deal with groundwater and surface water 

impacts from impoundments; and 

(vii) enhanced the level of regulation for structural fills utilizing coal ash. 

CAMA included a variance procedure for compliance deadlines and modification of 

requirements regarding structural fills and compliance boundaries. Duke Energy has and 

Petition for an Accounting Order Page 6 
Duke Energy Progress, LLC & Duke Energy Carolinas, LLC Docket Nos. E-2, Sub 1103; E-7, Sub 11 JO 

r 
e 
C'\il 
e 
M 
tJ 
cu 
C 

I/A



will periodically submit to DEQ site-specific coal ash impoundment closure plans or 

excavation plans in advance of closure. These plans and all associated permits must be 

approved by DEQ before any excavation or closure work can begin. CAMA leaves the 

decision on cost recovery determinations related to closure of CCR surface 

impoundments (ash basins or impoundments) to the normal ratemaking processes before 

utility regulatory commissions. Accordingly, this deferral request will allow the 

recoverability of these costs to be determined in the context of formal proceedings when 

rate changes are sought by the Companies. 

8. In September 2014, Duke Energy Carolinas executed a consent agreement 

with the South Carolina Department of Health and Environmental Control ("SCDHEC") 

requiring the excavation of an inactive ash basin and ash fill area at the W.S. Lee Steam 

Station. As part of this agreement, in December 2014, Duke Energy Carolinas filed an 

ash removal plan and schedule with SCDHEC. In April 2015, the federal CCR rules were 

published, and Duke Energy Carolinas subsequently executed an agreement with the 

conservation groups Upstate Forever and Save Our Saluda requiring Duke Energy 

Carolinas to remediate all active and inactive ash storage areas at the W.S. Lee Steam 

Station. Coal-fired generation at W.S. Lee ceased in 2014, and unit 3 is being converted 

to natural gas. In July 2015, Duke Energy Progress executed a consent agreement with 

SCDHEC requiring the excavation of all CCRs at the Robinson Plant site within eight 

years. The W.S. Lee Station site and the Robinson Plant are required to be closed 

pursuant to the recently issued CCR rule and/or the provisions of these consent 

agreements which are consistent with the federal CCR closure requirements described 

above. 
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9. CAMA was amended by NC House Bill 630, the Drinking Water 

Protection and Coal Ash Cleanup Act, which was signed into law by the Governor of 

North Carolina on July 14, 2016 (the "CAMA Amendment"). The CAMA Amendment 

imposes requirements on Duke Energy that, if fulfilled, allow Duke Energy more closure 

options that may be implemented over a longer period of time. The CAMA Amendment 

requires Duke Energy to provide a permanent water supply to residents with drinking 

water supply wells located within ½ mile of Duke Energy ash basins and to certain other 

potentially impacted residents. Additionally, the CAMA Amendment requires Duke 

Energy to undertake dam improvement projects. Upon satisfactory completion of the dam 

improvement projects and installation of alternate drinking water sources by October 15, 

2018, the legislation requires the DEQ to reclassify sites proposed as intermediate risk 

(excluding H.F. Lee, Cape Fear and Weatherspoon plants as discussed below), as low 

risk. The CAMA Amendment also requires excavation of the basins at three DEP 

facilities (Cape Fear, H.F. Lee, and Weatherspoon stations) based on their statutory 

classification as "intermediate." Closure of these specific intermediate basins is required 

to be completed no later than August I, 2028. Finally, the CAMA Amendment requires 

the installation and operation of three large-scale coal ash beneficiation projects which 

are expected to produce reprocessed ash for use in the concrete industry. Closure of 

basins at sites with these beneficiation projects are required to be completed no later than 

December 31, 2029. On October 5, 2016, Duke Energy announced Buck Steam Station as 

a first location for one of the beneficiation projects. On December 13, 2016, Duke 

Energy Progress announced plans to excavate coal ash from four basins at the H.F. Lee 
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Plant in Goldsboro, N.C., and to safely recycle the valuable material for use in concrete 

products. 

10. In March 2016, the Coal Ash Management Commission created by the 

CAMA Amendment was disbanded by the Governor of North Carolina based on a North 

Carolina Supreme Court ruling regarding the constitutionality of the body. 3 The CAMA 

Amendment eliminates the Coal Ash Management Commission and transfers 

responsibility for ash basin closure oversight to the DEQ. 

11. AROs recorded on the DEC and DEP Condensed Consolidated Balance 

Sheets at September 30, 2016 are based upon the legal obligation for closure of coal ash 

basins and the disposal of related CCRs as a result of the federal and state requirements 

described above in paragraph 5 in the amount of approximately $2.1 billion for DEC, and 

approximately $2.4 billion for DEP. Since the initial recognition of these AROs, the 

Companies have deferred all of the accounting impacts of these obligations for future 

determination in the next rate case with the exception of items for which a specific 

recovery mechanism has been established (such as limited recovery for ash reuse through 

the fuel clauses in North Carolina for DEC and DEP). 

12. Accordingly, the total value of the Companies' AROs recorded as of 

September 30, 2016 related to coal ash basin closure costs to date is approximately $4.5 

billion. These AROs are included in the Companies' financials as required by NCUC 

Docket No. E-7, Sub 723, Order dated August 8, 2003, and NCUC Docket No. E-2, Sub 

826, Order dated August 12, 2003. The actual compliance costs incurred may be 

materially different from these estimates based on the timing and requirements of the 

3 McCrory v. Berger, 169 S.E.2d 629,368 N.C. 253, (N .C. 2015). 
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final regulations. The Companies spent $434.4 million (DEC) and $291.9 million (DEP) 

in the period January 1, 2015 through November 30, 2016, related to the AR Os. 

13. In particular, DEC spent $434.4 million on the following activities: 

engineering and regulatory compliance activities for all sites; mobilization and startMup of 

closure activities at Dan River Steam Station and Riverbend Steam Station; building rail 

infrastructure for basin excavation at Dan River Station; dewatering activities associated 

with basin closure at Dan River, W.S. Lee and Riverbend stations; and ash excavation at 

Dan River, W.S. Lee, Cliffside and Riverbend stations of approximately 2.7 million 

tons.4 

14. In particular, DEP spent $291.9 million on the following activities: 

engineering and regulatory compliance activities for all sites; mobilization and startMup of 

closure activities at Asheville and Sutton plants; building rail infrastructure for ash 

excavation at Sutton Plant; dewatering activities associated with basin closure at 

Asheville, Sutton, H.F. Lee and Cape Fear plants; ash excavation at Asheville and Sutton 

plants of approximately 1.8 million tons; and closure of the 1982 ash basin at Asheville 

Plant. 

Financial Consequences of this Request 

15. The Companies have been accounting for the ash basin AROs and expense 

in the manner detailed in the informational filing made to the Commission on December 

21, 2015, which was docketed as Docket Nos. EM2, Sub I 103 and EM7, Sub 1110. That 

filing is attached to this Petition as Attachment l. As explained in that filing, the 

Companies did not file a deferral request at that time due to significant litigation and 

4 Again, no fines, penalties or Dan River pipe break repair or spill cleanup costs are included in these 
amounts. 
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reconsiderations related to CAMA, the now-defunct Coal Ash Management Commission, 

and numerous other outstanding issues that have now been resolved sufficiently, 

including the passage of the CAMA Amendment, such that the Companies may make this 

request. 

16. The Companies' accounting practices, consistent with generally accepted 

accounting principles, have resulted in preserving the issue for this Petition. As such, the 

expense effect of the expenditures incurred from January 1, 20 I 5 to date has been 

captured in ARO accounting, and the Company's earnings do not reflect the expenses to 

date. 

17. In a recent order, the Commission articulated its general proposition that 

in assessing the financial consequences of a deferral request as measured by impact to 

return on equity ("ROE"), adjustments to per-book ROEs should be considered, as well 

as "noteworthy facts, circumstances, and/or events significantly affecting those ROEs."5 

The Companies show such noteworthy circumstances below, including showing what the 

ROEs would be if the Commission nullifies the accounting treatment reported to the 

Commission in these Dockets. 

18. DEP reported returns on equity in its E.S.-1 surveillance reports of 10.39% 

for the 12 months ended September 30, 2016, for its North Carolina retail jurisdiction. 

The below table shows what these ROEs would be if adjusted for several ratemaking 

adjustments typically made in a general rate case. The below table also shows the effect 

of denying this deferral request. 

s In the Matter of Application by Virginia Electric & Power Company, d/b/a Dominion North Carolina 
Power, for Accounting Order to Defer Certain Capital and Operating Costs Associated with the Warren 
County Combined Cycle Addition, Order Denying Deferral Accounting for Warren County Combined 
Cycle Generating Facility, Docket No. E-22, Sub 519 (March 29, 2016) (see generally pp 12-13 and 25). 
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12 Months Ended 
9/30/2016 

ROE 

I As Reported in E.S.-1 10.39% 

2 Ad_just Equity Ratio to Last Approved 0.06% 

3 Normalize Weather -0 .11% 

4 Remove DSM/EE PPI Incentive -0.27% 

5 Remove One Time Items 0.20% 
Adjust to End of Period Rate Base, incl Interest 

6 Sync -0.05% 

Annualize Depreciation Expense, incl adjusted 
7 to Depreciation Reserve -0.31% 

8 Adiusted ROE 9.91% 

9 Impact of Not Aoorovine: Coal Ash Deferral -2.44% 

10 Adjusted ROE if Deferral Not Aooroved 7.47% 

DEP's authorized return on equity is l0.2%. Thus, absent approval of this request, 

DEP's return on equity for its North Carolina retail operations is expected to be well 

below the return last authorized by the Commission. 

19. DEC reported returns on equity in its E.S.-1 surveillance reports of 

10.33% for the 12 months ended September 30, 2016 for its North Carolina retail 

jurisdiction. The below table shows what these ROEs would be if adjusted for several 

ratemaking adjustments typically made in a general rate case. The below table also 

shows the effect of denying this deferral request. 
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Twelve 
Months Ended 

9/30/2016 

ROE 
I As Reported in E.S.-1 10.33% 

2 Adiust Equitv Ratio to Last Approved 0.40% 

3 Normalize Weather -0.41% 

4 Remove DSM/EE PPI Incentive -0.22% 

5 Remove One Time Items 0.07% 

Adjust to End of Period Rate Base, incl Interest 
6 Sync 0.04% 

Annualize Depreciation Expense, incl adjusted 
7 to Depreciation Reserve -0.13% 

8 Ad_justed ROE 10.08% 

9 Impact of Not Approving Coal Ash Deferral -2.47% 

10 Ad_justed ROE if Deferrals Not Approved 7.61% 

DEC's authorized return on equity is l 0.2%. Thus, absent approval of this request, 

DEC' s return on equity for its North Carolina retail operations is expected to be well 

below the return last authorized by the by the Commission. 

20. Both DEP and DEC intend to file for a general rate case in North Carolina 

within the next 12 months to address the prudency and ratemaking effects of the costs at 

issue in this Petition. 

21. Approval of this deferral request will benefit the Companies and 

customers by helping to assure investor confidence in DEP and DEC and help assure 

access to needed capital on reasonable terms. 

Deferral Request 

22. The actual costs incurred to comply with the federal and state regulations 

will be deferred to a regulatory asset (Account 182.3) including a carrying charge of a 

Petition for an Accounting Order 
Duke Energy Progress, LLC & Duke Energy Carolinas, LLC 

Page 13 
Docket Nos. E-2, Sub 1103; E-7, Sub 1110 

)
a. 
0 u 
.J 
~ u -IL 
IL 
0 

co 
T"" 
0 

"" e 
M 
tJ 
cu 
C 

I/A



debt and equity return at the Companies' approved weighted average cost of capital, if 

approved by the Commission. The Companies are requesting to defer to a regulatory 

asset, until the effective date of new rates from the next base rate case, all non-capital 

costs as well as the depreciation expense and cost of capital at the weighted average cost 

of capital for all capital costs related to activities required under the legislative and 

regulatory mandates outlined in paragraphs five and seven.6 The Companies are also 

requesting to defer a cost of capital on the deferred costs at the weighted average cost of 

capital. The Companies propose providing support for expenditures made to meet the 

requirements of the legislative and regulatory mandates outlined to the Commission and 

interested parties in retail base rate cases filed within the next twelve months. 

23. Absent the deferral, the Companies may have to write off billions of 

dollars of costs for accounting purposes, which without question would severely impair 

the Companies' financial stability and ability to attract capital on reasonable terms. 

24. The Companies believe that this request is consistent with the case law 

and policy in this State of allowing unique regulatory treatment for environmental 

compliance costs. For example, in Docket Nos. G-9, Sub 495 and G-21, Sub 457, the 

Com.mission authorized an ongoing deferral for compliance costs for gas pipeline 

integrity regulation until the next rate case, subject to a subsequent determination that the 

costs were prudently incurred and properly accounted for, as well as a determination as to 

the proper method of recovery. 7 The Commission has also authorized deferral and 

6 These amounts would include any amounts recovered pursuant to NC General Statute 62-133.2. 

7 In the Matter of Application of Piedmont Natural Gas Company, Inc. for Approval of Deferred 
Accounting Treatment of Interim Pipeline Integrity Management Regulation Compliance Costs, Order 
Approving Deferred Accounting Treatment, Docket Nos. G-9, Sub 495 and G-21 , Sub 457 (December 2, 
2004). 
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recovery of environmental remediation expenses. Specifically, the Commission has 

allowed recovery for Manufactured Gas Plant ("MGP") sites. See generally Docket Nos. 

G-5, Sub 327 and 495 related to environmental remediation costs incurred by the Public 

Service Company of North Carolina. 8 Most recently, the Commission has allowed 

recovery and ongoing deferral of ash basin closure costs by Dominion North Carolina 

Power in Docket No. E-22, Sub 532.9 

25. As the Companies have previously committed, no fines, penalties or Dan 

River pipe break repair or spill cleanup costs will be included in the regulatory asset 

account requested in this Petition. Additionally, no fines or penalties associated with ash

related settlements reached with DENR or the EPA or any other state or federal agency 

will be included in such regulatory asset account. 

26. The Companies request this deferral for costs incurred after January 1, 

2015. 

CONCLUSION 

WHEREFORE, Duke Energy Progress and Duke Energy Carolinas respectfully 

request that the Commission allow them to establish a regulatory asset account for the 

deferral of all non-capital costs as well as the depreciation expense and cost of capital at 

the weighted average cost of capital for all capital costs related to activities required 

under the legislative and regulatory mandates outlined in paragraphs five and seven. The 

8 In the Matter of Application of Public Service Company of North Carolina, Inc., for an Adjustment in its 
Rates and Charges, Order Granting Partial Rate Increase, Docket No. G-5, Sub 327 (October 7, 1994); 
and In the Matter of Application of Public Service Company of North Carolina, Inc ., for a General Increase 
in its Rates and Charges, Order Approving Partial Rate Increase and Requiring Conservation Program 
Filing and Reporting, Docket No. G-5, 495 (October 24, 2008)(see p. 14 ). 

9 In the Matter of Application of Virginia Electric & Power Company, d/b/a Dominion North Carolina 
Power, for Adjustment of Rates and Charges Applicable to Electric Utility Service in North Carolina, 
Order Approving Rate Increase and Cost Deferrals and Revising PJM Regulatory Conditions, Docket No. 
E-22, Sub 532 (December 22, 2016) (see pp 62 and 63). 
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Companies are also requesting to defer a cost of capital on the deferred costs at the 

weighted average cost of capital. The deferral would include these costs from January 1. 

2015 until the approval of new rates in the Companies' next base rate cases before this 

Commission, to be filed within the next twelve months. 

Respectfully submitted this 30th day of December, 2016. 

DUKE ENERGY PROGRESS, LLC 

DUKE ENERGY CAROLINAS, LLC 

BY: 1 {; MJ\,e..1 ttil-u Af:l?~ -67~ 
Heather Shirley Smith 
Deputy General Counsel 
Duke Energy Corporation 
40 W. Broad St., Suite 690 
Greenville, South Carolina 29601 

Lawrence B. Somers 
Deputy General Counsel 
Duke Energy Corporation 
410 S. Wilmington Street, NCRH 20 
Raleigh, North Carolina 27601 
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(~ DUKE 
ENERGY~ 

December 21, 2015 

Ms. Gail L. Mount 
Chief Clerk 
North Carolina Utilities Commission 
4325 Mail Service Center 
Raleigh, North Carolina 27699-4325 

ATTACHMENT 1 

Brian 0. Savoy 
SVP. Chief Accounting Officer and Controller 

550 South Tryon Street 
Mall Code: DEC 44-A 
Charlotte, NC 28202 

o 704-382-6242 
I 980·373-6797 

RE: Explanation of Accounting Treatment Related to Coal Ash Basin Obligations 

Dear Ms. Mount: 

Duke Energy Progress, LLC ("DEP") and Duke Energy Carolinas, LLC ("DEC") 

(collectively, the "Companies") respectfully notify the Commission of certain accounting entries, 

which are consistent with Generally Accepted Accounting Principles ("GAAP"), Federal Energy 

Regulatory Commission ("FERC'') Uniform System of Accounts and General Instruction No. 25, 

and regulatory accounting practices related to the establishment of certain Asset Retirement 

Obligations ("AROs") associated with federal and state requirements related to coal ash 

management and ash basin closure costs. The Companies also notify the Commission of their 

treatment of actual expenditures related to compliance with such federal and state requirements, 

and the establishment of a regulatory asset for such expenditures. 

Description of Requirements Giving Rise to the AROs 

In accordance with Financial Accounting Standards Board ("FASB") Accounting 

Standards Codification for Asset Retirement and Environmental Obligations ("ASC 4I0-20") 
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and FERC General Instruction No. 25, each of the Companies records an ARO when it has a 

legal obligation to incur retirement costs associated with the retirement of a long-lived asset and 

the obligation can be reasonably estimated. These accounting requirements dictate the 

measurement and recognition of AROs for companies in general. The Commission has issued 

orders allowing the Companies to defer all impacts of establishing an ARO until these costs can 

be considered in future rate making decisions. 1 In addition, DEP's rates currently include a 

component for ash remediation costs as a part of Cost of Removal included in depreciation rates; 

however, only a small balance has been collected for such costs since DEP's last retail rate case 

in North Carolina. 

In April 2015, the Environmental Protection Agency ("EPA") published in the Federal 

Register a rule to regulate the disposal of Coal Combustion Residuals ("CCRs") from electric 

utilities as solid waste.2 The federal regulation classifies CCR as nonhazardous waste under 

Subtitle D of the Resource Conservation and Recovery Act and allows beneficial use of CCRs 

with some restrictions. The federal regulation applies to all new and existing landfills, new and 

existing surface impoundments, structural fills and CCR piles. The federal regulation establishes 

requirements regarding landfill design, structural integrity design and assessment criteria for 

surface impoundments, groundwater monitoring and protection procedures and other operational 

and reponing procedures to ensure the safe disposal and management of CCR. In addition to the 

1 In tire Matter of Duke Power's Petition for A11t/1orit)' to Place Certai11 Asset Retireme11t Obligation Com i11 a 
Deferred Acco11111, NCUC Docket No. E· 7, Sub 723, Order Gra11ti11g Motio11 for Reco11sideratio11 and Allowing 
Deferral of Costs (Augusl 8, 2003); and Ill tile Matter of Caroli11a Power & Lig/11 Compa11y's Petition/or Awlroril)· 
to Place CertaiH Asset Rerireme11t Obliga1io11 Costs i11 a Deferred Acco11111, NCUC Docket No. E-2, Sub 826, Order 
Gra11ti11g Motion for Reconsideration and Allowing Deferral of Costs (August 12, 2003). 

? Hazardous and Solid Waste Management system: Disposal of Cool Combustion Residuals from Electric Utilities 
promulgaled by the United Slates Environmental Protection Agency ("EPA") and published on April 17, 2015, 80 
Fed Reg. 21302 ("CCR rule"). 
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requirements of the federal CCR regulation, CCR landfills and surface impoundments will 

continue to be independently regulated by most states, including North Carolina. 

In September 2014, the North Carolina Coal Ash Management Act (the "Coal Ash Act") 

2014 N.C. Sess. Laws 122; 2014 N.C. Ch. 122; 2013 N.C. SB 729, became law and was 

amended in June 2015, by the Mountain Energy Act. The Coal Ash Act, as amended, 

(i) establishes a Coal Ash Management Commission ("Coal Ash Commission'')3 to 

oversee handling of coal ash within the state; 

(ii) prohibits construction of new and expansion of existing ash impoundments and 

use of existing impoundments at retired facilities; 

(iii) requires closure of ash impoundments at DEP's Sutton Plant and DEC's 

Riverbend and Dan River stations no later than August 1, 2019 and DEP's 

Asheville Plant no later than August I, 2022; 

(iv) requires dry disposal of ny ash at active plants, excluding the Asheville Plant, not 

retired by December 31, 2018; 

(v) requires dry disposal of bottom ash at active plants, excluding the Asheville Plant, 

by December 31, 2019, or retirement of active plants; 

(vi) requires all remaining ash impoundments in North Carolina to be categorized as 

high-risk, intermediate-risk or low-risk no later than December 31, 2015 by the 

North Carolina Department of Environment Quality ("DEQ," formally known as 

the NC Department of Environmental and Natural Resources, or "DENR") with 

the method of closure and timing to be based upon the assigned risk, with closure 

no later than December 31, 2029; 

(vii) establishes requirements to deal with groundwater and surface water impacts from 

impoundments; and 

(viii) enhances the level of regulation for structural fills utilizing coal ash. 

3 The structure or the Coal Ash Commission has been challenged as D violution or the constitutional separation or 
powers between the Executive Branch and lhe General Assembly. A decision by the N.C. Supreme Court is 
pending. Depending on the result, the decision could pince doubt on pn.:vious actions by the Coal Ash Commission. 
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The Coal Ash Act includes a variance procedure for compliance deadlines and 

modification of requirements regarding structural fills and compliance boundaries. The 

Companies have and will periodically submit to DEQ site~specific coal ash impoundment closure 

plans or excavation plans in advance of closure. These plans and all associated permits must be 

approved by DEQ before any excavation or closure work can begin. 

In 2014 and 2015, DEC executed consent agreements with the South Carolina 

Department of Health and Environmental Control ("SCDHEC") and conservation groups 

requiring the excavation of an inactive ash basin and ash fill area at the W.S. Lee Steam Station. 

In July 2015, DEP executed a consent agreement with the SCDHEC requiring the excavation of 

an inactive ash fill area at the Robinson Plant within eight years. The W.S. Lee Station site and 

the Robinson Plant are required to be closed pursuant to the recently issued federal CCR rule 

and/or the provisions of these consent agreements which are consistent with the federal CCR 

closure requirements described above. 

Accounting for Coal Ash Basin AROs 

AROs are legal obligations associaled with the retirement of a tangible long-lived asset 

that results from the acquisition, construction, or development and (or) the nonnal operation of a 

long-lived asset and also include environmental remediation liabilities that result from the 

nonnal operation of a long-lived asset and that is associated with the retirement of that asset. 

AROs recorded on the DEC and DEP Balance Sheets at November 30. 2015 are based upon the 

legal obligation for closure of coal ash basins and the disposal of related ash as a result of the 

federal and state requirements described above, and total approximately $1.84 billion for DEC 

and approximately $2. 13 billion for DEP. These AROs are included in the Companies• 

financials as allowed by NCUC Docket No. E-7, Sub 723. Order dated August 8, 2003 and 
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NCUC Docket No. E-2, Sub 826, Order dated August 12, 2003. The actual compliance costs 

incurred may be materially different from these estimates based on the timing and requirements 

of the final regulations. 

Liabilities Recorded Related to the AROs 

The Companies measure and recognize AR Os in accordance with ASC 410-20 

(previously Statement of Financial Accounting Standards "SFAS" No. 143). ASC 410-20 

requires that the fair value of a liability for an ARO be recognized in the period in which it is 

incurred if a reasonable estimate of fair value can be made. As such, the coal ash ARO liability 

balance as of November 30, 2015 is ba.~d on the initial liability recognized in September 2014 

upon the passage of the Coal Ash Act, as adjusted for accretion expense (discussed further 

below), cash settlements, and remeasurements of the liability. Remeasurements to the liability 

are due to revisions in either the timing or the amount of the original estimate of undiscounted 

cash flows. Typically, remeasurements occur when there are significant new events and 

information (e.g., passage of the federal CCR regulation, changes to closure plans, etc.) used by 

management in the estimation of future expected cash outflows. 

The ARO was initially calculated, along with subsequent remeasurements and additions 

to the liability, using an expected present value technique of probability weighted discounted 

cash flows. These cash flows were based on management's best estimate of projected cash flows 

and legal interpretation of the various federal and state requirements described above. As the 

obligations can be satisfied by various compliance alternatives selected based on management's 

site-specific risk assessments over various timeframes, the uncertainty surrounding the 

obligations was factored into the ARO recognition by assessing the likelihood (probability) that a 

certain type of compliance method would be required. 
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These estimated cash flows, along with various other financial assumptions required by 

ASC 410-20 (including inflation and discount rates, profit margin and risk premium) were used 

to properly measure the AROs on the balance sheet at fair vaJue, as defined by GAAP. 

Because the liability is based on a present value calculation using many assumptions, 

including a credit-adjusted risk-free discount rate, the liability will grow simply from the passage 

of time. This increase to the liability is known as accretion. From January 1, 2015 to November 

30, 20[5, accretion totaled $59 million and $65 million for DEC and DEP, respectively. 

Assets Associated with the Liability Recorded Related to the AROs 

At the time the ARO liability is recorded, a corresponding and equivalent ARO asset is 

recorded on the books, as part of the cost of the associated coal plant in the property, plant and 

equipment (''PP&E") accounts, or if associated with a retired coal plant, recorded in regulatory 

assets. The ARO PP&E balance is depreciated over the remaining estimated plant lives, and 

such depreciation expenses is deferred into regulatory asset accounts. From January 1, 2015 to 

November 30, 2015, ARO depreciation totaled $217 million and $325 million for DEC and DEP, 

respectively. Additionally, as discussed above, accretion is added to the ARO liability each 

reporting period to account for the time value of money, so that at the time of retirement, the 

recorded ARO liability will be sufficient to provide for the cash outlays necessary to meet the 

legal obligation. Thus, the ARO expense recorded each year generally includes two 

components: depreciation expense associated with the ARO asset on active plants and accretion 

expense measuring the change in the total ARO liability due to the time vaJue of money. 

Consistent with the requirements of the Commission's Order dated August 8, 2003 in Docket 

No. E-7, Sub 723 and Order dated August 12, 2003 in Docket No. E-2, Sub 826, all income 

statement impacts related to AROs ultimately reside in regulatory asset accounts. 
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The FASB recognized that differences may exist between the requirements of ASC 410-

20 and the treatment of ARO cost for regulatory purposes, and accordingly, provided that a 

regulated entity subject to ASC 980, Regulated Operations, (formerly SFAS 71, Acco11nri,1g for 

the Effects of Certain Types of Reg11latio11), could recognize a regulatory asset or liability for any 

differences between the two approaches, if the facts and circumstances meet the requirements of 

ASC 980 for such recognition. 

Net Asset Balance Primarily Relates to Cash Expenditures 

As of November 30, 2015, PP&E (active plants) and regulatory assets (inactive plants) 

related to coal ash basin AROs total approximately $4.19 billion, combined for both categories 

of assets and DEC and DEP. The related asset retirement obligation liabilities total 

approximately $3.97 billion, resulting in a net asset balance of approximately $220.5 million. Of 

this amount, $231.9 million relates to cash expenditures incurred in 2015 associated with ash 

basin closure, and $2.7 million relates to carrying costs, partially offset primarily by recoveries 

through existing DEP cost of removal rates. 

As a result of the deferral accounting applied to this ARO liability, actual costs incurred 

to comply with the federal and state regulations regarding closure of ash basins are being 

deferred. As coal ash basin closure compliance costs are incurred, the Companies are reducing 

the ARO liability and the associated ARO regulatory asset described above, while 

simultaneously creating a corresponding separate regulatory asset that represents actual cash 

expenditures incurred. As the Companies are excluding all associated coal ash ARO deferrals 

for earnings surveillance reporting and are funding these expenditures with its debt and equity 

capitalization, the Companies are recording a debt and equity return ("carrying charge") on the 

aforementioned net asset for regulatory purposes. GAAP requires lhe equity return to be 
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deferred (i.e .• not recognized) until rate recovery has begun, and thus the only carrying charge 

recorded to date for GAAP purposes is the debt return, which totals approximately $2.7 million 

combined for the Companies through November 30, 2015. Ultimately, only actual costs 

resulting in cash outlays by the Companies related to ash basin closure, plus carrying charges, 

will result in amounts for which the Companies will request accounting and recovery treatment 

in future filings before this Commission. Coal ash basin costs that relate to activities outside the 

scope of the aforementioned legally required activities (e.g., Federal CCR rules and the NC 

CAMA legislation) are being expensed immediately as Operations and Maintenance ("O&M") 

expense. In addition, capital conversion costs such as those related to conversion to dry or tly 

ash equipment are recorded in Construction Work in Progress. 

The Companies do not seek any further specific accounting approval at present due to the 

uncertainties in North Carolina regarding the closure costs of coal ash basins. Actual costs to be 

incurred wiJI be dependent upon factors that vary from site to site. The most significant factors 

are the method and time frame of closure at the individual sites. Closure methods considered 

include removing the water from the basins and capping the ash with a synthetic barrier, 

excavating and relocating the ash to a lined structural fill or lined landfill, or recycling the ash for 

concrete or some other beneficial use. Under the previously cited Coal Ash Act, DEQ is required 

to prioritize sites by December 31, 20 I 5. That process has not been completed. Once the DEQ 

determinations are made, the Companies will need to evaluate the recommendation and develop 

more specific cost estimates. The ultimate method and timetable for closure will be in 

compliance with standards set by the EPA rule and any stale regulations. The ARO estimates 

will be adjusted as additional information is gained through the closure process, including 

acceptance and approval of compliance approaches which may change management 

8 

)
a. 
0 u 
.J 
~ u -IL 
IL 
0 

co 
T"" 
0 

"" 0 
M 
tJ 
cu 
C 

I/A



assumptions. and may result in a material change to the recorded ARO. In addition, on March 5, 

2015, Governor McCrory filed a lawsuit challenging the constitutionality of the Coal Ash 

Commission. That case is currently pending before the North Carolina Supreme Court.4 

Pending a decision in that case, activity by the Coal Ash Commission has been suspended. 

Further, if the Court should rule that the actual structure of the Coal Ash Commission violates 

the constitutional provision of the separation of powers, the lawfulness of previous actions by the 

Commission could be subject to legal challenge. 

The Companies provide this explanation of their accounting for the above-described ash 

basin closure and compliance costs for the Commission's information at this time. At a later 

date, when there is sufficient clarity in North Carolina regarding the closure of ash basins, the 

Companies will bring this matter before the Commission for ultimate disposition. 

If you have any questions, please let me know. 

cc: Antoinette R. Wike 
Christopher J. Ayers 

Sincerely, 

Brian D. Savoy 
Senior Vice President, Chi f Accounting Officer and Controller 

Chairman Edward S. Finley, Jr 
Commissioner Don M. Bailey 
Commissioner Bryan E. Beatty 
Commissioner ToNola D. Brown-Bland 
Commissioner Jerry C. Dockham 
Commissioner James G. Patterson 
Commissioner Susan Warren Rabon 

~ Patrick L McCrory, et al ,,. Phillip E. Serer, et al. NC Supreme Court, Case No. 113A I 5 (20 IS). 
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AGO McManeus/Speros Cross Ex. 2
Docket No. E-7, Sub 1214A

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-7, SUB 723 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Duke Power's Petition for Authority ) 
to Place Certain Asset Retirement ) 
Obligation Costs in a Deferred ) 
Account ) 

ORDER GRANTING MOTION 
FOR RECONSIDERATION AND 
ALLOWING DEFERRAL OF COSTS 

BY THE COMMISSION: On May 20, 2003, Duke Power, a Division of Duke 
Energy Corporation (Duke or Company), filed a motion requesting that the Commission 
reconsider that portion of its Order issued April 4, 2003, in the above-referenced docket, 
which denied Duke's request to defer the forward-requirements impact of the Financial 
Accounting Standards Board's (FASB) Statement of Financial Accounting Standards 
No. 143, Accounting for Asset Retirement Obligations (SFAS 143) and, instead, grant 
such request. 

BACKGROUND 

Duke's initial petition was filed on January 10, 2003. It concerned a request for 
authority to place certain Asset Retirement Obligation (ARO) costs in deferred accounts. 
Duke stated that such authority was needed so that its financial statements will continue 
to reflect the current regulatory treatment for these costs and will not be altered due to 
Duke's adoption of SFAS 143. 

As explained by Duke in its initial petition, in June 2001, the FASB issued 
SFAS 143, effective for fiscal years beginning after June 15, 2002. SFAS 143, which 
must be implemented by Duke in order to comply with generally accepted accounting 
principles (GAAP), mandates a new method for measuring and accounting for certain 
AROs. Those obligations, as defined by SF AS 143, concern legal obligations 
associated with the retirement of tangible, long-lived assets. Duke indicated that it 
expected that the only significant retirement costs constituting AROs subject to SF AS 
143 would be its obligations to decommission the radiated portions of its nuclear plants 
and environmental clean-up at its Belews Creek Coal-fired Steam Plant; although 
according to Duke, other AROs may exist. 

If a legally enforceable ARO, as defined by SFAS 143, is deemed to exist for a 
firm, a liability for the ARO must be measured and recorded on the firm's books in the 
period in which it is incurred. The liability must be recorded at fair value, that is, the 
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amount that the firm would pay in the market to settle the liability. If market prices are 
not available, estimates of fair value can be calculated by discounting the estimated 
cash flows associated with the ARO to their present value at the date the liability is to be 
recorded. 

At the time the liability is recorded, a corresponding and equivalent ARO asset is 
recorded on the firm's books, as part of the cost of the associated tangible asset. The 
ARO asset is depreciated over the life of the associated long-lived asset. Additionally, 
an accretion is added to the ARO liability each reporting period to account for the time 
value of money, so that at the time of retirement the recorded ARO liability will be 
sufficient to provide for the cash outlays necessary to meet the legal obligation. Thus, 
the ARO expense recorded each year during the life of the tangible asset generally 
includes two components: depreciation expense associated with the ARO asset and 
accretion expense measuring the change in the ARO liability due to the time value of 
money. The ARO liability and associated ARO asset may also change over time due to 
revisions in the timing or the amount of the original estimate of ARO costs. Such 
changes can affect the recorded expense in the period of change and/or future periods. 

In addition to the forward-looking requirements of SFAS 143 described above, 
firms are also required to recognize the cumulative impact in the financial statements in 
the year of its implementation. This cumulative impact amounts to a "catch-up" entry on 
the firm's books, so that in future years the financial statements will appear as if the 
requirements of SFAS 143 had always been followed. 

The FASB recognized that differences may exist between the requirements of 
SFAS 143 and the treatment of ARO costs for regulatory purposes, and accordingly, 
provided that a regulated entity subject to Statement of Financial Accounting Standards 
No. 71, Accounting for the Effects of Certain Types of Regulation (SFAS 71), could 
recognize a regulatory asset or liability for any differences between the two approaches, 
if the facts and circumstances meet the requirements of SFAS 71 for such recognition. 

In its initial Petition, Duke requested that the Commission authorize it to place all 
income statement impacts arising from the Company's adoption of Statement 143 in 
regulatory deferred accounts. The amounts proposed to be deferred included both the 
net cumulative/catch-up and the forward-requirements impacts. 

By Order issued April 4, 2003, the Commission granted the Company's request 
to defer the cumulative impact of SFAS 143, subject to certain conditions. However, 
Duke's request to defer the forward-requirements impact of SFAS 143 was denied. 

In denying the request to defer the forward-requirements impact, the Commission 
stated that "[i]t simply cannot be determined from the record that the 
forward-requirements represent major expenditures or that they otherwise satisfy a 
condition of the Clean Smokestacks Bill [Bill] such that the Commission would have the 
authority to allow defrral of those costs as an exception to the rate freeze." The Bill, in 
particular G.S. 62-133.6(e), provides that, during the period of the rate freeze, 
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June 20, 2002, through December 31, 2007, the Commission may allow the deferral of 
costs or revenues by a utility if the utility experiences "governmental action resulting in 
significant cost reductions or requiring major expenditures including but not limited to 
the cost of compliance with any law, regulation, or rule for the protection of the 
environment or public health, other than environmental compliance costs." 

MOTION FOR RECONSIDERATION 

In its motion for reconsideration, Duke stated that the requirements of SFAS 143 
do not only include Duke's reflection of a cumulative amount on its income statement as 
an expense in the year of implementation of SFAS 143, but also an ongoing obligation 
to reflect all ongoing differences between ARO expenses recorded as required under 
SFAS 143 and those recorded as determined under the Commission's historical 
method. Duke, after having opined that SFAS 143 constituted a single "governmental 
action," submitted that the Commission should have viewed the impacts of the 
cumulative requirement and the forward-requirements in totality rather than individually, 
as it did in reaching its conclusion that Duke's request regarding the 
forward-requirements impact should be denied. 

Duke stated that, if the cumulative requirement is "undoubtedly" a major 
expenditure, as the Commission found in the Order, then it follows that the 
forward-requirements impact only enhances the magnitude of the impact of the 
cumulative requirement. Therefore, according to Duke, regardless of the magnitude of 
the resulting expenditures of the forward-requirements, their deferral is appropriate 
under the Bill. Thus, according to Duke, it is unnecessary for the Commission to 
determine whether the forward-requirements impact viewed in isolation, represents 
major expenditures or otherwise satisfies a condition of the Bill, such that the 
Commission would have the authority to allow deferral of those costs as an exception to 
the rate freeze. 

Duke noted that the Commission correctly found in the Order that: 

Not only should Duke's rates reflect the Commission's decisions ... its 
financial statements, including reports to this Commission, should also 
clearly reflect and adequately disclose the economic consequences of the 
Commission's actions. If the present deferral request is not allowed, the 
FASB will have, effectively, usurped the Commission's authority in regard 
to the establishment of the appropriate level of ARO costs properly 
includable as an operating revenue deduction for financial reporting 
purposes with respect to the Company's North Carolina retail operations. 
That result, however, is avoided to the maximum extent possible as a 
result of the Commission having approved deferral of the cumulative 
impact of SFAS 143. That result is, unmistakably, appropriate. The 
foregoing reasoning, of course, applies equally to that part of the petition 
which the Commission has denied, i.e., the Company's request for 

3 

I/A



deferral of the forward-requirements of SFAS 143. (Emphasis added in 
original.) 

Duke argued that, for the reasons stated above and based on the Commission's 
own findings as quoted above, it is inappropriate to view the forward-requirements 
impact of SFAS 143 in isolation in evaluating whether Duke's request meets the 
elements of the deferral provisions of the Bill. Nevertheless, Duke averred that the 
magnitude of the amounts contained in the confidential information provided as 
Attachment A to its motion for reconsideration supports approval of Duke's deferral of 
the forward-requirements impact of SFAS 143. Attachment A, which was filed under 
confidential seal, presents a calculation of the differences between decommissioning 
costs under SFAS 143 and such costs determined in accordance with the Commission's 
past decisions for the five-year period ending December 31, 2007. 

Duke stated that the impacts of the forward-requirements are likely to fluctuate 
over time because they are dependent on, among other things, the earnings of Duke's 
nuclear decommissioning funds and the amount of accretion expense. Duke noted that 
the funds earnings rates used in the calculation of the differences described above - i.e., 
in the calculation of the estimated deferral amounts - assumes the funds' annual 
earnings will equal the annual averages of the last five years of Duke's actual funds 
earnings rates. 

Finally, Duke commented that, in addition to the impact of prospectively changing 
to SFAS 143 for the legal asset retirement obligations, disallowance of deferral 
accounting for the forward-requirements impact may result in accounting changes for 
nonlegal asset retirement obligations that are currently being accounted for through 
Commission approved depreciation rates. Examples of nonlegal asset retirement 
obligations are the costs of removal of distribution, transmission, and nonnuclear 
generation facilities. Duke stated that it does not believe that the Commission intended 
to modify current depreciation rates or the accounting for cost of removal in the Order 
and respectfully requested the Commission to clarify that it did not intend to modify 
Duke's current depreciation rates or the accounting for cost of removal for nonlegal 
obligations. 

In summary, Duke requested that the Commission reconsider its April 4, 2003 
Order denying the Company's request to defer the forward-requirements impact of 
SFAS 143 and, on consideration of the additional information provided, allow the 
deferral of that impact. Duke also requested that the Commission clarify that no 
modification of Duke's current depreciation rates or accounting for cost of removal was 
intended by the Order. 

COMMENTS 

On May 27, 2003, the Commission issued an Order requesting comments on 
Duke's motion for reconsideration. On June 6, 2003, Carolina Utility Customers 
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Association, Inc. (CUCA), Attorney General Roy Cooper (Attorney General), and the 
Public Staff - North Carolina Utilities Commission (Public Staff) filed comments. 

CUCA, in its comments, opposed the deferral of the forward-requirements impact 
of SFAS 143 and asked the Commission to deny Duke's motion for reconsideration. 
CUCA opined that a "mere expectation or estimate by Duke of a potential impact does 
not rise to the level of a governmental action requiring major expenditures." CUCA 
further averred that, until a significant cost reduction is realized or a major expenditure 
is required, deferral is neither appropriate nor lawful. 

Additionally, CUCA opined that, if Duke seeks to defer annual estimated costs, 
perhaps the time has come to initiate a proceeding to estimate and then defer any 
expected savings and revenue windfalls Duke may enjoy as a result of governmental 
action during the rate freeze period, including but not limited to tax legislation. 

The Attorney General commented that Duke's motion for reconsideration should 
be denied because it does not present sufficient new information to justify 
reconsideration. The Attorney General stated that the Commission had properly 
considered the cumulative and forward-requirements impact of SFAS 143. 

The Attorney General commented that SFAS 143 was adopted in 2001. The 
Attorney General stated that, in addition to requiring new ARO expense guidelines for 
Duke's financial reporting from January 1, 2003, forward, it also required Duke to make 
adjustments to its ARO expenses back to day one of each nuclear plant's service. 
Thus, according to the Attorney General, there is a logical division between applications 
of the new rule based first on its present cumulative effect and second on its forward 
effect. Additionally, according to the Attorney General, there is greater uncertainty 
associated with projections of the costs to be deferred related to the 
forward-requirements impact than there is with respect to the determination of costs to 
be deferred related to the cumulative impact. The Attorney General averred that, unless 
Duke provides the Commission with a reliable projection of its decommissioning 
receipts and earnings for 2003 forward, it will be impossible for the Commission to 
fashion relief that maintains the status quo in consideration of the forward-requirements 
of SFAS 143. 

The Attorney General argued that: 

The Commission's decision to make a separate determination of 
deferred costs for SFAS 143's cumulative and forward-requirements 
effects was well founded. In addition, based on its expertise in such 
matters, the Commission is afforded wide discretion in assessing the facts 
and making this policy judgment. See State ex rel. Utils. Comm'n v. North 
Carolina Textile Mfrs. Ass'n, 59 N.C. App. 240, 245, 296 S.E.2d 487, 492 
(1982), rev'd on other grounds, 309 N.C. 238, 306 S.E.2d 113 (1983). 
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The Attorney General commented that, in its motion, Duke asked the 
Commission to approve the deferral of that portion of the SFAS 143 expenses which 
exceed the projected receipts and earnings of Duke's decommissioning fund. The 
Attorney General noted that the main expense under SFAS 143 will be the annual 
increase in the present value of the projected amount required for decommissioning. 
According to the Attorney General, that increase in present value is based on a discount 
rate, an annual percentage that reflects the estimated increase in the cost of retiring the 
asset as the retirement date gets closer. 

The Attorney General stated that Duke's Attachment A is a comparison of 
projected ARO cost under SFAS 143 with projected receipts and earnings under Duke's 
present method of recovering decommissioning costs. The Attorney General noted 
that, in Attachment A, Duke does not state the length of plant service nor the discount 
rate applied in computing the projected ARO costs from 2003 through 2007. The 
Attorney General further stated that, however, Duke's estimate of earnings on its 
decommissioning receipts is based on actual earnings during the period 1998 through 
2002. 

The Attorney General argued that, in order to accurately compare SFAS 143 
expenses to decommissioning receipts, the methodology of computing those two 
numbers should be consistent. The Attorney General stated that the annual SFAS 143 
expense is based on a cost estimate, applying an appropriate discount rate over an 
extended time period. Similarly, according to the Attorney General, the annual trust 
receipts to which the expense is being compared should be based on a value estimate, 
applying an appropriate rate of return over the same extended time period. The 
Attorney General averred that Duke's Attachment A does not provide the Commission 
with sufficient information to determine whether Duke's methodology for comparing 
projected expenses and receipts is reliable. 

The Attorney General stated that Duke's Attachment A does not answer the 
Commission's main question about deferral of SFAS 143's forward-requirements 
- whether SFAS 143 creates the need for major expenditures from 2003 forward. 
Therefore, the Attorney General argued that the Commission should not accept Duke's 
Attachment A as a basis for modifying the Commission's original Order. In concluding, 
the Attorney General moved that the Commission deny Duke's motion for 
reconsideration, due to the inadequacy of the additional information presented by the 
Company. 

In its comments, the Public Staff supported Duke's request. The Public Staff 
restated its view, as previously stated in its initial comments, that deferral of the 
cumulative impact as well as the forward-requirements impact would preserve the 
historical and current Commission treatment of such costs for current regulatory 
purposes. 

The Public Staff further opined that the cumulative and forward-requirements 
impacts of SFAS 143 are matters that are closely related and as such should be 
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considered collectively and not separately. The Public Staff argued that the ultimate 
ARO liability is unaffected by the adoption of SFAS 143 and that the interim expense 
increases - or deferred costs - arising from its adoption will eventually be offset by 
expense decreases - or deferred credits - which, ultimately, will be incorporated into the 
forward-requirements impact. Therefore, according to the Public Staff, deferral of the 
forward-requirements impact will, in effect, itself function to "amortize" the deferred 
cumulative impact of SFAS 143. Also, the Public Staff stated that, if the Commission 
does not approve the deferral of the forward-requirements impact, it will be unresolved 
as to how the deferred cumulative impact will be amortized. 

Additionally, the Public Staff recommended that the Commission confirm that it 
did not intend to modify the prospective accounting for cost of removal obligations 
associated with assets that are not legal AROs. As the Public Staff noted, historically, 
cost of removal has been a component of Duke's depreciation rates as approved by this 
Commission. Consequently, such costs are being accrued and recognized as operating 
revenue deductions over the life of the related assets, rather than being charged to 
expense when actually paid. It is the Public Staff's position that any changes in the 
regulatory accounting for cost of plant removal should be considered in a general rate 
case or other appropriate proceeding. 

CONCLUSIONS 

For reasons discussed below, the Commission is of the opinion that good cause 
exists to grant Duke's motion for reconsideration and approve its request to defer the 
forward-requirements impact of SFAS 143. 

As noted above, the Commission in its Order of April 4, 2003, denied the 
Company's initial request for deferral of the forward-requirements impact of SFAS 143. 
In so doing, the Commission stated that "[i]t simply cannot be determined from the 
record, as it presently exists, that the forward-requirements represent major 
expenditures or that they otherwise satisfy a condition of the Clean Smokestacks Bill 
[Bill] such that the Commission would have the authority to allow deferral of those costs 
as an exception to the rate freeze." The Bill, in particular G.S. 62-133.6(e), provides 
that during the rate freeze period, which began with the effective date of this provision of 
the Bill - June 20, 2002 - and ends December 31, 2007, the Commission may allow the 
deferral of costs or revenues by a utility if the utility experiences "governmental action 
resulting in significant cost reductions or requiring major expenditures including but not 
limited to the cost of compliance with any law, regulation, or rule for the protection of the 
environment or public health, other than environmental compliance costs." 

As previously discussed, Duke takes the position that SFAS 143 constituted a 
single "governmental action." Accordingly, the Company argued that the Commission 
should have viewed the impacts of the cumulative requirement and the 
forward-requirements in totality rather than individually. Duke indicated that under that 
scenario it logically followed that the forward-requirements impact would have met the 
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deferral provisions of the Bill, since they would have served to enhance the magnitude 
of the cumulative impact. The Order allowed deferral of the cumulative impact of 
SFAS 143 because it was found to be a major expenditure as contemplated by the Bill. 

The Public Staff also argued that the cumulative and forward-requirements of 
SFAS 143 should be considered collectively and not separately. The Public Staff stated 
that those impacts are closely related and that the forward-requirements impact would, 
effectively, operate to "amortize" the deferred cumulative impact of SFAS 143. 

The Attorney General stated that the Commission's decision to make a separate 
determination of deferred costs for SFAS 143's cumulative and forward-requirements 
effects was well founded. The Attorney General argued that there is a logical division 
between applications of the new rule based first on its present cumulative effect and 
second on its forward effect. 

The Commission agrees with the Attorney General that the present impacts 
should be considered separately, rather than collectively. While it may be reasonable to 
view the implementation of SFAS 143 as a single "governmental action" for the present 
purpose, its provisions clearly require the recognition of two different major categories of 
costs, cumulative costs and forward-requirements costs. Accordingly, the Commission 
is of the opinion, and so concludes, that the present arguments of the Company and the 
Public Staff are without merit. 

Attachment A to the Company's motion is a schedule which presents, among 
other things, a calculation of the annual forward-requirements impact for each fiscal 
year during the five-year rate freeze period ending December 31, 2007, i.e., 2003 
through 2007. That calculation includes partial offsets to depreciation and accretion 
expenses. Those offsets represent the levels of earnings expected to be realized on 
the decommissioning trust funds during the present five-year period. They are based 
on projected earnings rates which represent the Company's actual experience during 
the previous five-year period ended December 31, 2002, with respect to its nuclear 
decommissioning qualified and nonqualified trusts. Such rates appear to be 
significantly lower than the discount rate used by the Company to determine the present 
value of its nuclear decommissioning ARO. As pointed out by the Attorney General, 
such discount rate was not provided to the record. However, given the low levels of the 
projected earnings rates, it is entirely reasonable to infer that those rates are well below 
the discount rate. 

The Commission agrees with the Attorney General that the computations should 
employ an appropriate discount rate and appropriate trust funds earnings rates. 
However, based on the position taken by the Attorney General in another docket 
(Docket No. E-2, Sub 826, Carolina Power & Light Company's Petition for Authority to 
Place Certain Asset Retirement Obligation Costs in a Deferred Account), it would 
appear that the crux of the issue here is whether the discount rate and the trust funds' 
earnings rates should be the same, as well as the time periods. Sameness in those 
regards was the position taken by the Attorney General in Docket No. E-2, Sub 826. 
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The Commission disagrees with the Attorney General that the discount rate, the 
trust funds' earnings rates, and the time periods must be the same for the present 
purpose. As the Commission understands it, absent a Commission Order to the 
contrary, under SFAS 143, for both accounting and reporting purposes, the Company is 
required to recognize, on a current basis, the earnings actually realized on the trust 
funds. Indeed, one of the major, if not the major, differences between the periodic 
levels of decommissioning costs determined under the Commission's historical 
approach and that determined under SFAS 143 arises from the fact that the former 
approach is based on a levelized or uniform earnings rate over the service lives of the 
nuclear plants through decommissioning, whereas the latter methodology, effectively, 
produces variable rates. That results because the rates, in part, are functions of 
periodic earnings actually realized on the trust funds, which vary over time. As 
indicated, that is not the case with the Commission's historical approach. 

Accordingly, the Commission is of the opinion, and so concludes, that, for the 
present purpose, it is entirely appropriate, in estimating the forward-requirements impact 
of SFAS 143, to use the levels of earnings the Company can reasonably be expected to 
achieve during the period 2003 through 2007. Further, based on the information of 
record, the Commission is of the opinion, and so concludes, that the estimated earnings 
rates employed by Duke in determining the annual levels of earnings it expects to 
actually realize on the trust funds during the aforesaid period are reasonable. 

As previously stated, CUCA opined that a "mere expectation or estimate by Duke 
of a potential impact does not rise to the level of a governmental action requiring major 
expenditures." CUCA further averred that, until a significant cost reduction is realized or 
a major expenditure is required, deferral is neither appropriate nor lawful. 

The Commission disagrees with CUCA. Duke's implementation of SFAS 143 
with respect to the forward-requirements impact, which would be mandatory under 
GAAP, absent an Order from the Commission to the contrary, would require the 
Company to record the forward-requirements impact as an item of expense in its books, 
and reflect the effect of such expense in its financial reports, when incurred. Under 
SFAS 143, such costs are considered to be incurred by Duke beginning on 
January 1, 2003, notwithstanding the fact that the accrual of same requires the use of 
estimates. Clearly, the use of reasonable and appropriate estimates as well as 
reasonable and appropriate assumptions and judgment is inherent in the application of 
GAAP. 

Whether the costs in question were precipitated by a governmental action does 
not appear to be in dispute. In any event, that matter was addressed by the 
Commission in its Order issued on April 4, 2003, in this docket, and need not be 
revisited here. Suffice it to say that the Commission has previously concluded that the 
required implementation of SFAS 143 is, effectively, a governmental action. 

9 

I/A



CUCA also commented that, if Duke seeks to defer annual estimated costs, 
perhaps the time has come to initiate a proceeding to estimate and then defer any 
expected savings and revenue windfall Duke may enjoy as a result of governmental 
action during the rate freeze period, including but not limited to tax legislation. 
However, CUCA did not point to any specific governmental action that might warrant the 
action suggested. Therefore, due to lack of specificity, the Commission is of the 
opinion, and so concludes, that CUCA's argument is without merit. 

Regarding whether the present costs constitute a major expenditure as 
envisioned by the Bill, the Commission is of the opinion, and so concludes, that they do. 
In Attachment A to Duke's motion for reconsideration, the Company estimated the 
extent to which its total company forward-requirements costs under SFAS 143 will 
exceed the levels of costs currently projected. For the period 2003 through 2007, such 
costs, as shown in Attachment A, in the aggregate clearly constitute a major 
expenditure. Thus, based on that consideration and all other information of record, the 
Commission concludes that the forward-requirements costs collectively constitute a 
major expenditure as contemplated by the Bill. 

Therefore, having concluded (1) that the estimated earnings rates employed by 
Duke in determining the annual levels of earnings it expects to actually realize on the 
nuclear decommissioning trust funds during the aforesaid period are reasonable and 
appropriate for use in the present regard, (2) that the forward-requirements costs will, in 
fact, be incurred and recorded as an item of expense in Duke's books, absent deferral, 
and (3) that the imposition of such costs results from governmental action and, absent 
deferral, would collectively constitute a major expenditure under the Bill, and in 
consideration of (4) the Public Staff's position that Duke's requests should be approved 
and (5) all other information of record, the Commission is of the opinion, and so 
concludes, that it should reconsider that portion of the Order issued April 4, 2003, in this 
docket, which denied Duke's request to defer the forward-requirements impact of SFAS 
143 and, instead, grant such request. 

There is one final matter that needs to be addressed. As previously mentioned, 
Duke commented that disallowance of deferral accounting for the forward-requirements 
impact of SFAS 143 may result in accounting changes for nonlegal asset retirement 
obligations that are currently being accounted for through Commission-approved 
depreciation rates. 

The Public Staff also observed that, historically, cost of removal has been a 
component of Duke's depreciation rates as approved by this Commission. And, as 
noted above, the Public Staff recommended that the Commission confirm that it did not 
intend to modify the prospective accounting for cost of removal obligations associated 
with assets that are not legal AROs. 

Depreciation expense, which in part is a function of depreciation rates, was 
included as a component of the Company's North Carolina retail (N.C. retail) cost of 
service established in the context of the Company's last general rate case proceeding. 
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Consequently, the recovery of that expense, which includes the cost of removal, is now 
provided for in the rates and charges Duke is authorized to charge for its sales of 
service with respect to its N.C. retail operations. Consistent with the economic 
consequences of that regulatory treatment, the cost of removal is accrued and 
recognized as an operating revenue deduction over the useful life of the related assets, 
rather than waiting to record the expense until the assets are actually removed and the 
related costs actually paid. It is the Public Staff's position that any changes in 
accounting for those costs should be considered in a general rate case or other 
appropriate proceeding. 

In consideration of the fact that recovery of the cost of removal in question has 
been and is now provided for in the Company's rates, as approved in the context of its 
last general rate case proceeding as well as other past proceedings, and in 
consideration of the magnitude of such costs, the Commission is of the opinion, and so 
concludes, that, as suggested by the Public Staff, it is entirely appropriate, to avoid any 
misconstruction, for the Commission to confirm that it did not intend to, and did not, 
prospectively or otherwise, modify the regulatory treatment previously adopted for the 
cost of removal as provided for most recently in the context of the Company's last 
general rate case proceeding. Additionally, the Commission is of the opinion, and so 
concludes, that the Company should be, and hereby is, explicitly placed on notice that 
any proposed changes in the cost of removal for long-lived assets and/or in the 
accounting for such costs must be submitted to the Commission for its approval in the 
context of a general rate case or other appropriate proceeding prior to implementation. 

IT IS, THEREFORE, ORDERED as follows: 

1. That Duke's motion requesting that the Commission reconsider that 
portion of its Order issued April 4, 2003, in this docket, which denied the Company's 
request to defer the forward-requirements impact of the FASB's SFAS 143, shall be, 
and hereby is, allowed. 

2. That, on reconsideration, Duke's request to defer the 
forward-requirements impact of SFAS 143 shall be, and hereby is, approved subject to 
the following conditions, to the end that Duke's adoption of SFAS 143 shall, in effect, 
have no impact, currently or prospectively, on the Company's North Carolina retail 
operations, pending further order of the Commission: 

a. That the intent and outcome of the deferral process shall be 
to continue the Commission's currently existing accounting and 
ratemaking practices for nuclear decommissioning costs and other ARO 
costs. 

b. That the adoption of SFAS 143 shall have no impact on 
Duke's operating results or return on rate base for North Carolina retail 
regulatory purposes and that the net effect of the deferral accounting 
allowed shall be to reset Duke's North Carolina retail rate base, net 
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operating income, and regulatory return on common equity to the same 
levels as would have existed had SFAS 143 not been implemented. 

c. That the implementation of SFAS 143 for financial reporting 
purposes and the deferrals allowed in this docket shall have no impact on 
the ultimate amount of costs recovered from the North Carolina retail 
ratepayers for nuclear decommissioning or other AROs, subject to future 
orders of the Commission. 

d. That the individual line items and account balances in the 
quarterly ES-1 surveillance filings and the annual cost of service studies 
filed by Duke with the Commission shall be stated as if SFAS 143 had not 
been implemented by Duke. 

e. That when Duke files its annual report required by 
Commission Rule R1-32, it shall also file a reconciliation of the account 
balances set forth in that report (both total company and North Carolina) 
with the account balances set forth in the annual cost of service studies 
filed with the Commission. 

f. That no portion of the total ARO asset or liability shall be 
included in rate base for North Carolina retail accounting or ratemaking 
purposes. 

g. That no portion of the total ARO asset or liability shall be 
included in the Construction Work in Progress base to which Duke applies 
its AFUDC [Allowance for Funds Used During Construction] rate. 

h. That neither the depreciation rates utilized by Duke nor the 
depreciable bases to which it applies those rates shall be changed due to 
the implementation of SFAS 143. 

i. That Duke shall file with the Commission the journal entries 
setting forth the initial implementation of SFAS 143 and all other entries 
related to SFAS 143 for calendar year 2003, as well as all entries 
implementing the deferrals allowed by the Commission's Orders. 

j. That all entries made and amounts recorded as a result of 
the implementation of SFAS 143 and the deferrals allowed by the 
Commission's Orders shall be subject to ongoing review by the 
Commission, the Public Staff, and other parties to this docket. 

k. That the deferral accounting treatments allowed by the 
Commission's Orders shall not prejudice any party from taking issue with 
the amount or the treatment of any deferral of ARO costs in a rate or other 
appropriate proceeding, including a proceeding initiated in 
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Docket No. E-100, Sub 56 for the purpose of determining nuclear 
decommissioning expenses. 

3. That the Commission, in its Order issued April 4, 2003, in this docket, did 
not intend to, and did not, modify the regulatory treatment previously established for 
cost of removal obligations associated with assets that are not legal AROs. 

4. That, absent an explicit Commission order to the contrary, Duke shall 
continue to accrue cost of removal obligations associated with assets that are not legal 
AROs through its depreciation rates as prescribed most recently in the Commission 
Order ruling on the Company's application for a general rate increase in 
Docket No. E-7, Sub 487. 

5. That Duke shall submit all proposed changes in the cost of removal for all 
long-lived assets and/or in the accounting for such costs, if any, to the Commission for 
its approval prior to implementation. Such changes, when submitted, shall be 
considered in the context of a general rate case or other appropriate proceeding. 

6. That, except as modified herein, the Commission Order issued 
April 4, 2003, in this docket, shall remain in full force and effect. 

ISSUED BY ORDER OF THE COMMISSION. 

This the ~ day of August, 2003. 

NORTH CAROLINA UTILITIES COMMISSION 

J\ai L l -ffioW'<\it 
Gail L. Mount, Deputy Clerk 

Chairman Jo Anne Sanford and Commissioner Lorinzo L. Joyner did not participate. 

DH080703.01 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 
Docket No. E-2, Sub 1103 
Docket No. E-7, Sub 1110 

 
In the Matter of    ) 

Joint Petition of Duke Energy Progress, LLC ) COMMENTS 
and Duke Energy Carolinas, LLC for an  ) OF THE 
Accounting Order to Defer Environmental ) ATTORNEY GENERAL’S 
Compliance Costs     ) OFFICE 
 

The North Carolina Attorney General’s Office (“AGO”) respectfully submits 

these comments regarding the joint petition (“Joint Petition”) of Duke Energy 

Progress, LLC (“Duke Progress”) and Duke Energy Carolinas, LLC (“Duke 

Carolinas”) (collectively, “Duke Energy”) requesting issuance by the Commission 

of “an accounting order for regulatory accounting purposes authorizing [Duke 

Energy] to defer in a regulatory asset account (until [Duke Energy’s] next base 

rate cases) certain costs incurred in connection with compliance with federal and 

state environmental requirements as it relates to Coal Combustion Residuals 

(“CCRs” or “coal ash”).”1   

Introduction 

The coal ash costs that Duke Energy seeks to recover are out-of-the-

ordinary and very concerning because they may result in large rate increases for 

consumers.  There are important questions that need to be addressed regarding 

whether all of the costs that Duke Energy seeks to recover were reasonably and 

prudentially incurred.  It would not be appropriate to make important, binding, 

substantive determinations regarding recovery of these costs in a procedural, 
                                                 
1 Joint Pet. at 1. 

AGO McManeus/Speros Cross Ex. 3
Docket No. E-7, Sub 1214A > a. 
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accounting-related docket.  The C
om

m
ission should ensure that all of the issues 

regarding coal ash cost recovery w
ill not be resolved or prejudged until there is a 

com
plete evidentiary record in the upcom

ing rate cases.  The C
om

m
ission 

should direct D
uke Energy to record the costs tem

porarily in the FER
C

 U
S

O
A

 

balance sheet asset account entitled A
ccount 186 – M

iscellaneous D
eferred 

D
ebits, or another appropriate account, and to state that the authorization for 

tem
porary deferral pending a hearing on the m

erits does not provide any 

presum
ptions in favor of D

uke E
nergy. 2  This w

ill provide all parties to the 

proceeding w
ith an opportunity to m

ake all legal and substantive argum
ents 

during the rate case and its accom
panying evidentiary proceedings.  It w

ould not 

be in the public interest for recovery issues to be decided prem
aturely prior to the 

rate case. 

Factual B
ackground 

O
n 22 D

ecem
ber 2008, the failure of a dike that w

as used to contain coal 

ash at a Tennessee Valley A
uthority plant resulted in 5.4 m

illion cubic yards of 

coal ash w
aste being released into the Em

ory R
iver. 3  In 2009, the EP

A
 released 

its list of forty-four coal-fired pow
er plant w

aste sites w
ith “high hazard potential.” 4  

                                                 
2 This approach w

as used by the C
om

m
ission in O

rder D
enying R

equest to Im
plem

ent R
ate 

R
ider and Scheduling H

earing to C
onsider R

equest for C
reation of R

egulatory Asset Account, In 
the M

atter of D
uke Energy C

arolinas, LLC
 for A

pproval of R
ate R

ider to A
llow

 Prom
pt R

ecovery 
of C

osts R
elated to P

urchases of C
apacity D

ue to D
rought C

onditions in D
ocket N

o. E
-7, S

ub 
849, issued 2 June 2008 (“2008 D

uke C
arolinas D

rought Accounting O
rder R

equest”) at 23.   
3 S

ee, e.g., U
.S. Environm

ental Protection A
gency and Tennessee Valley A

uthority Kingston C
oal 

Ash R
elease S

ite Project C
om

pletion Fact S
heet, D

ecem
ber 2014, 

https://w
w

w
.epa.gov/sites/production/files/2016-

02/docum
ents/projectcloseout_dec2014_factsheet.pdf. 

4 S
ee, e.g., E

P
A

 list show
s dangerous coal ash sites found in 10 states, June 29, 2009, 

M
cC

latchy, available at http://w
w

w
.m

cclatchydc.com
/new

s/nation-
w

orld/national/article24543913.htm
l. 
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Tw
elve of these sites w

ere in N
orth C

arolina; ten w
ere operated by D

uke E
nergy 

C
arolinas and tw

o by P
rogress E

nergy C
arolinas. 5 

O
n 21 June 2010, the E

P
A

 solicited com
m

ents on the regulation of coal 

ash, laying out tw
o possible regulatory scenarios. 6  B

oth involved requiring liners 

for coal ash ponds and groundw
ater m

onitoring; one also required closure of coal 

ash ponds. 7  O
n 2 February 2014, as a result of the failure of D

uke C
arolinas to 

properly m
aintain and inspect tw

o storm
w

ater pipes running underneath the 

prim
ary coal ash basin at its D

an R
iver S

team
 S

tation in Eden, a pipe failed and 

resulted in the discharge of approxim
ately 27 m

illion gallons of coal ash 

w
astew

ater and betw
een 30,000 and 39,000 tons of coal ash into the D

an R
iver. 8  

D
uke C

arolinas, D
uke P

rogress, and D
uke Energy B

usiness S
ervices w

ere 

charged w
ith crim

inal violations of federal environm
ental law

s, and on 14 M
ay 

2015 they pled guilty to nine counts, involving unlaw
ful discharges and/or failures 

to m
aintain coal ash im

poundm
ents at H

.F. Lee S
team

 E
lectric P

lant, C
ape Fear 

S
team

 E
lectric P

lant, Asheville S
team

 E
lectric P

lant, R
iverbend Steam

 S
tation, 

and D
an R

iver S
team

 S
tation. 9 

Follow
ing the D

an R
iver spill, the N

orth C
arolina G

eneral A
ssem

bly 

passed the C
oal A

sh M
anagem

ent A
ct of 2014, w

hich, am
ong other things, 

                                                 
5 Id. 
6 H

azardous and Solid W
aste M

anagem
ent S

ystem
; D

isposal of C
oal C

om
bustion R

esiduals 
From

 Electric U
tilities, P

art II, 80 FR
 21302, 21303 (Apr. 17, 2015).   

7 Id.   
8 U

nited S
tates v. D

uke E
nergy B

usiness S
ervices, LLC

 et al., Joint Factual S
tatem

ent ¶ 1 (5:15 
C

R
 2, 5:15 C

R
 67, 5:15 C

R
 68, M

ay 14, 2015).   
9 U

nited S
tates v. D

uke E
nergy B

usiness S
ervices, LLC

 et al., Plea to C
rim

inal Inform
ation and 

Sentencing H
earing Before Judge M

alcolm
 J. H

ow
ard, 5:15-cr-00067-H

, doc. 68; Joint Factual 
Statem

ent, doc. 67 (M
ay 14, 2015).   
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required closure of coal ash ponds in N
orth C

arolina. 10  The EP
A

 published its 

final coal ash regulations on 17 A
pril 2015, w

ith an effective date of 14 O
ctober 

2015. 11 O
n 7 N

ovem
ber 2014 D

uke E
nergy C

orporation filed its Form
 10-Q

 for the 

quarter ending 30 S
eptem

ber 2014, recording an asset retirem
ent obligation 

(“A
R

O
”) of $3.423 billion “based upon the legal obligation for closure of coal ash 

basins and the disposal or related ash as a result of the C
oal A

sh A
ct and the 

agreem
ent w

ith [the South C
arolina D

epartm
ent of H

ealth and E
nvironm

ental 

C
ontrol].” 12  Shortly thereafter, D

uke E
nergy began incurring the expenses for 

w
hich it now

 seeks deferred regulatory accounting treatm
ent:  “E

xpenses 

incurred for state and federal com
pliance and requested for deferral (January 

2015 – N
ovem

ber 2016) include $434.4 m
illion for [D

uke C
arolinas] and $291.9 

m
illion for [D

uke P
rogress].” 13 

D
uke E

nergy has recorded A
sset R

etirem
ent O

bligations (“A
R

O
s”) on its 

C
ondensed C

onsolidated Balance S
heets as of S

eptem
ber 30, 2016 in the 

am
ount of $4.5 billion, based on the estim

ated legal obligation for closure of coal 

ash basins and the disposal of related coal ash to com
ply w

ith state and federal 

environm
ental requirem

ents; 14 how
ever, D

uke E
nergy states that total actual 

com
pliance costs incurred could be m

aterially different from
 these estim

ates. 15  

                                                 
10 N

orth C
arolina G

eneral Assem
bly S.B

. 729, Part II (A
ug. 20, 2014).   

11 80 FR
 21302, 21302. 

12 D
uke Energy, Q

uarterly R
eport (Form

 10-Q
) at 56, 50 (N

ov. 7, 2014).  
13 Joint Pet. at 2. 
14 Joint Pet. at 4-5. 
15 Id. at 9. 
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Procedural H
istory 

O
n 21 D

ecem
ber 2015, D

uke Energy sent a letter to the C
om

m
ission, 

called “E
xplanation of A

ccounting Treatm
ent R

elated to C
oal A

sh Basin 

O
bligations.” 16  In the letter, D

uke E
nergy inform

ed the C
om

m
ission that it had 

accounted for its ongoing and expected coal ash expenses by recording an A
R

O
, 

as required by G
A

AP
 and Federal Energy R

egulatory C
om

m
ission U

niform
 

S
ystem

 of A
ccounts and G

eneral Instruction N
o. 25. 17  It further inform

ed the 

C
om

m
ission that it had created a regulatory asset account. 18  Specifically, D

uke 

E
nergy asserted that “[t]he C

om
m

ission has issued orders allow
ing the 

com
panies to defer all im

pacts of establishing an A
R

O
 until these costs can be 

considered in future ratem
aking decisions.” 19 D

uke Energy noted that in addition 

to accounting for its coal ash-related A
R

O
 as required by G

A
A

P
, it w

as also 

“recording a debt and equity return (‘carrying charge’) on the [A
R

O
] net asset for 

regulatory purposes.” 20 It is currently deferring the equity portion of the carrying 

charge “until rate recovery has begun” but had already recorded approxim
ately 

$2.7 m
illion as “the debt return” through N

ovem
ber 30, 2015. 21   

                                                 
16 Joint Pet., Ex. 1. 
17 Id. at 1. 
18 Id. at 6.  
19 Id. at 2, citing O

rder G
ranting M

otion for R
econsideration and Allow

ing D
eferral of C

osts In the 
M

atter of D
uke Pow

er’s Petition for Authority to Place C
ertain Asset R

etirem
ent O

bligation C
osts 

In a D
eferred Account, D

ocket N
o. E

-7, Sub 723 (A
ugust 8, 2003) (“2003 D

uke Pow
er O

rder”) at 
11; and the O

rder G
ranting M

otion for R
econsideration and Allow

ing D
eferral of C

osts In the 
M

atter of C
arolina Pow

er &
 Light C

om
pany’s Petition for Authority to Place C

ertain Asset 
R

etirem
ent O

bligation C
osts in a D

eferred Account, D
ocket N

o. E
-2, Sub 826 (A

ugust 12, 2003) 
(“2003 D

uke C
arolinas O

rder”) at 11 (collectively the “2003 O
rders”). 

20 Id. at 7. 
21 Id. at 8. 
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D
uke E

nergy stated that authority to defer the costs w
as not being 

requested “at that tim
e due to significant litigation and reconsiderations related to 

C
A

M
A

, the now
-defunct C

oal A
sh M

anagem
ent C

om
m

ission, and num
erous 

other outstanding issues.” 22 

O
n 28 M

arch 2016, the C
om

m
ission issued an O

rder A
cknow

ledging 

R
eceipt of Filing and created form

al dockets related to the establishm
ent of 

A
R

O
s and attendant regulatory assets associated w

ith coal ash costs.  The 

C
om

m
ission noted that it w

as not taking any action to address the accounting 

m
ethod announced by D

uke E
nergy, because D

uke Energy had not requested 

any C
om

m
ission action. 23  The C

om
m

ission stated that its order “should not be 

construed as agreem
ent or disagreem

ent w
ith the substance of D

uke’s analysis 

or the conclusions D
uke reaches.” 24   

O
n 30 D

ecem
ber 2016, D

uke Energy filed the Joint Petition.  In the Joint 

P
etition, D

uke E
nergy requests C

om
m

ission approval to use A
ccount 182.3 to 

defer the actual costs incurred, 25 specifically, “to defer to a regulatory asset, until 

the effective date of new
 rates from

 the next base rate case, all non-capital costs 

as w
ell as the depreciation expense and cost of capital at the w

eighted average 

cost of capital for all capital costs” related to activities required to com
ply w

ith the 

federal and state regulations. 26 In addition, D
uke E

nergy requests approval to 

                                                 
22 Id. at 10-11. 
23 O

rder Acknow
ledging R

eceipt of Filing at 1. 
24 Id. at 1-2. 
25 Joint Pet. at 13. 
26 Id. at 14. 
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defer a cost of capital on the deferred costs at the w
eighted average cost of 

capital. 27  

D
uke E

nergy inform
ed the C

om
m

ission that it intends to file general rate 

cases w
ithin tw

elve m
onths of the filing date of the Joint P

etition in order to 

address the prudency and ratem
aking effects of the costs. 28 

A
nalysis 

I. 
The S

ignificant Factual Issues R
aised by the Joint Petition S

hould Be the 
S

ubject of an E
videntiary H

earing. 

The N
orth C

arolina P
ublic U

tilities A
ct provides that all rates by public 

utilities “shall be just and reasonable.”  N
.C

. G
en. S

tat. 62-131(a).  M
oreover, all 

rates m
ust be fair to the consum

er.  “[T]he C
om

m
ission shall fix such rates as 

shall be fair both to the public utilities and to the consum
er.”  N

.C
. G

en. Stat. 62-

133(a).  There are a num
ber of significant factual issues posed by D

uke’s request 

for cost deferral that require an evidentiary hearing for valid determ
ination.  N

orth 

C
arolina law

 provides that “[t]he C
om

m
ission shall render its decisions upon 

questions of law
 and of fact in the sam

e m
anner as a court of record.” 29  Because 

of the num
ber and com

plexity of the issues posed by the Joint P
etition, it is 

appropriate for the C
om

m
ission to allow

 D
uke E

nergy to tem
porarily record its 

coal ash costs in the FE
R

C
 U

S
O

A
 balance sheet asset account 186 

(M
iscellaneous D

eferred D
ebits) or another appropriate tem

porary deferral 

account pending a hearing and final C
om

m
ission determ

ination as w
as ordered 

                                                 
27 Id.   
28 Id. at 13. 
29 N

.C
. G

en. S
tat. § 62-60 (2016). 
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in the 2008 D
uke C

arolinas D
rought A

ccounting O
rder R

equest. 30  H
ere, as then, 

“an evidentiary hearing is equitable, appropriate, and necessary” to resolve the 

questions of w
hether a request to create a regulatory asset is appropriate legally 

and as a m
atter of regulatory policy. 31     

The costs at issue are large, com
plex, and out-of-the-ordinary and need to 

be determ
ined in a docket w

here there is sufficient transparency, w
here the 

parties have sufficient tim
e to analyze the details of the costs for w

hich D
uke 

E
nergy seeks to recover and to conduct full and appropriate discovery, and 

w
here D

uke E
nergy provides sufficient details on the record for the C

om
m

ission 

to m
ake a thorough and appropriate determ

ination regarding the issue.  The 

burden is on D
uke E

nergy w
hen it seeks recovery of such costs, and the 

C
om

m
ission needs to give full consideration to the issue in order to protect the 

public interest.  

II. 
The C

om
m

ission Should N
ot P

rem
aturely R

each D
ecisions on 

S
ubstantive C

ost R
ecovery Issues. 

In tw
o orders entered in 2003, the C

om
m

ission stated that the 

predecessors to D
uke P

rogress and D
uke C

arolinas should seek approval of the 

C
om

m
ission prior to changing the accounting for the costs of rem

oval of long 

term
 assets (e.g., such as the costs of closing coal ash basins).  32  The 2003 

O
rders addressed an issue created by a new

 rule, S
FAS

 143, adopted by the 

Financial A
ccounting Standards Board (“FA

SB
”), w

hich required P
rogress 

                                                 
30 2008 D

uke C
arolinas D

rought Accounting O
rder R

equest at 20. 
31 Id. 
32 S

ee 2003 D
uke C

arolinas O
rder at 13; 2003 D

uke Progress O
rder at 13-14 (em

phasis added); 
S

ee Joint P
et. Ex. 1 at 2 and fn 1 therein citing the 2003 O

rders.  SFAS 143 is now
 know

n as 
ASC

 410-20, the sam
e accounting rule in play in this m

atter.  S
ee Joint Pet. Ex. 1 at 5.   
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E
nergy C

arolinas and D
uke P

ow
er to change the w

ay certain A
R

O
s w

ere 

accounted for under G
A

A
P

. 33  FA
S

B
 had recognized that G

A
AP

 accounting and 

regulatory accounting could differ for A
R

O
s, and accordingly authorized utilities 

to recognize a regulatory asset or liability for the difference betw
een the tw

o 

accounting approaches. 34  The tw
o com

panies had filed their petitions seeking 

perm
ission to do just that, create a regulatory deferred account so that they could 

“place all incom
e statem

ent im
pacts arising from

 the …
 adoption of [the new

 

G
A

A
P

 rule] in regulatory deferred accounts.” 35  

The C
om

m
ission granted perm

ission to create the regulatory deferred 

account subject to certain express conditions, including that 1) “the intent and 

outcom
e of the deferral process [approved for asset retirem

ent obligation 

accounting] shall be to continue the C
om

m
ission's currently existing accounting 

and ratem
aking practices for nuclear decom

m
issioning costs and other A

R
O

 

costs,” and 2) the utility “shall subm
it all proposed changes in the cost of rem

oval 

for all long-lived assets and/or in the accounting for such costs, if any, to the 

C
om

m
ission for its approval prior to im

plem
entation.  Such changes, w

hen 

subm
itted, shall be considered in the context of a general rate case or other 

appropriate proceeding.” 36 The C
om

m
ission specifically recognized that the cost 

of rem
oval of assets had been a com

ponent of the depreciation rates for both 

D
uke C

arolinas and D
uke P

rogress, that costs w
ere being accrued in rates over 

the useful life of the related assets, and that the treatm
ent of depreciation w

as 

                                                 
33 2003 D

uke C
arolinas O

rder at 1; 2003 D
uke Progress O

rder at 1. 
34 Id. 
35 2003 D

uke C
arolinas O

rder at 2; 2003 D
uke Progress O

rder at 2. 
36 S

ee 2003 D
uke C

arolinas O
rder at 13; 2003 D

uke Progress O
rder at 13-14 (em

phasis added).   
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not to be changed by the im
plem

entation of SFA
S

 143. 37  The C
om

m
ission drew

 

a clear line betw
een w

hat w
as required for G

A
A

P
 accounting and w

hat the 

C
om

m
ission required:  “the intent and outcom

e of the deferral process shall be to 

continue the C
om

m
ission’s currently existing accounting and ratem

aking 

practices for nuclear decom
m

issioning costs and other A
R

O
 costs.” 38   

O
n 28 M

arch 2016, several m
onths after D

uke E
nergy filed the 21 

D
ecem

ber 2015 letter, the C
om

m
ission issued an O

rder in w
hich it 

acknow
ledged the receipt of the letter and created form

al dockets related to the 

establishm
ent of A

R
O

s and attendant regulatory assets associated w
ith coal ash 

costs.  A
s noted above, the C

om
m

ission did not take any action to address the 

accounting changes announced by D
uke E

nergy, observing that D
uke Energy 

had not requested any C
om

m
ission action.  The C

om
m

ission stated that its 

action “should not be construed as agreem
ent or disagreem

ent w
ith the 

substance of D
uke Energy’s analysis or the conclusions D

uke reaches.”   

III. 
A

ny O
rder G

ranting D
uke E

nergy’s Joint P
etition In W

hole or In P
art, 

S
hould B

e W
ithout P

rejudice to A
ny P

arty’s R
ight To C

ontest In Future 
R

atem
aking P

roceedings the A
ppropriateness of R

ecovery of C
oal A

sh-
R

elated C
osts to R

atepayers.   

D
uke E

nergy acknow
ledges that it w

ould be appropriate for the 

C
om

m
ission to review

 its coal ash costs “in broad scope” in a future setting, such 

                                                 
37  2003 D

uke C
arolinas O

rder at 10-12; 2003 D
uke Progress O

rder at 11-12.  This is one of the 
factors that distinguishes the Joint P

etition from
 Piedm

ont N
atural G

as’s application for deferred 
accounting on w

hich D
uke Energy relies.  Joint Pet. at 14.  In the case of P

iedm
ont’s expenses 

for addressing new
 U

S D
epartm

ent of Transportation regulations, the costs w
ere “entirely distinct 

and different in nature from
 its historical [operations and m

aintenance] expenses.  In the M
atter of 

Application of P
iedm

ont N
atural G

as C
om

pany, Inc. for Approval of D
eferred Accounting 

Treatm
ent of Interim

 Pipeline Integrity M
anagem

ent R
egulation C

om
pliance C

osts D
ockets G

-9, 
Sub 495 and G

-21, Sub 457, O
rder A

pproving D
eferred Accounting Treatm

ent at 1 (2 D
ecem

ber 
2004).  In addition, P

iedm
ont requested the deferred accounting prior to incurring expenses.  Id. 

38 2003 D
uke C

arolinas O
rder at 12-13; 2003 D

uke Progress O
rder at 12. 
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as a rate proceeding. 39  The A
G

O
 does not oppose postponing this inquiry to a 

future ratem
aking case, and subm

its that—
w

ithout lim
itation—

the factors set out 

below
 are am

ong those that should be preserved for future review
 and 

consideration:   

R
easonableness and prudence.  A

m
ong other factors, it is pertinent for 

the C
om

m
ission to assess w

hether the construction, operation and m
anagem

ent 

of D
uke E

nergy’s coal ash sites have been reasonable and prudent, as w
ell as 

w
hether the clean-up costs w

ere reasonably and prudently incurred. 40  D
uke 

E
nergy also asks for this issue to be preserved for consideration in future 

proceedings. 41  

In addition, D
uke E

nergy’s deferral request seeks full recovery of coal ash 

costs from
 ratepayers. 42  H

ow
ever, the C

om
m

ission has previously concluded 

that in som
e instances it is not appropriate for ratepayers to relieve shareholders 

of all responsibility for the environm
ental clean-up of utility sites by transferring 

such costs to current ratepayers. 43  In the context of deferred accounting 

requests, this C
om

m
ission has stated that the full am

ount of m
ajor unexpected 

expenditures should not fall on ratepayers alone, but that there should be a fair 

division of such costs betw
een ratepayers and shareholders, taking into account, 

                                                 
39 Joint Pet. at 1. 
40 The C

om
m

ission describes these sam
e factors in its discussion of cost recovery for 

environm
ental costs associated w

ith m
anufactured gas plants in the O

rder G
ranting P

artial R
ate 

Increase In the M
atter of A

pplication of P
ublic S

ervice C
om

pany of N
orth C

arolina, Inc., for an 
A

djustm
ent of its R

ates and C
harges issued 7 O

ctober 1994 in D
ocket N

o. G
-5, Sub 327 (“1994 

PSN
C

 R
ate C

ase”) at 22. 
41 S

ee Joint P
et. at 1. 

42 Joint Pet. at 2. 
43 1994 P

SN
C

 R
ate C

ase at 23. 
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am
ong other things, w

hether the utility has achieved a reasonable level of 

earnings during the period for w
hich it seeks deferred accounting. 44   

Legal prohibitions on recovery.  D
uke E

nergy states that it does not seek 

deferral of any costs associated w
ith the D

an R
iver pipe break repair and spill 

cleanup, and nor w
ill it seek recovery of such costs in future rate recovery. 45  

U
nder N

orth C
arolina law

, “[t]he C
om

m
ission shall not allow

 an electric public 

utility to recover from
 the retail electric custom

ers of the S
tate costs resulting 

from
 an unlaw

ful discharge to the service w
aters of the S

tate from
 a coal 

com
bustion residuals surface im

poundm
ent.” 46  U

nder its plea agreem
ents, D

uke 

E
nergy cannot seek a rate increase based on com

pliance w
ith the crim

inal fines, 

restitution related to the counts of conviction, com
m

unity service paym
ents, its 

m
itigation obligations under the plea agreem

ent, the costs of the D
an R

iver clean 

up, and/or the funding of the environm
ental com

pliance plans required under its 

plea agreem
ents. 47  The accounting details are im

portant in this context and, 

accordingly, w
hether and the extent to w

hich these types of costs are included in 

D
uke E

nergy’s request for recovery should be exam
ined in the context of a 

developed evidentiary record. 

R
ecovery of carrying costs.  W

hether D
uke Energy m

ay recover carrying 

costs (e.g., in the event coal ash costs are am
ortized, w

hether it is appropriate 

for D
uke E

nergy to earn a rate of return on the unam
ortized balance) is an issue 

                                                 
44 2008 D

uke C
arolinas D

rought Accounting O
rder R

equest at 10.   
45 Joint Pet. at 2. 
46 N

.C
. G

en. S
tat. § 62-133.13. 

47 U
nited S

tates v. D
uke E

nergy B
usiness S

ervices, LLC
 et al., Plea to C

rim
inal Inform

ation and 
Sentencing H

earing Before Judge M
alcolm

 J. H
ow

ard, 5:15-cr-00067-H
, doc. 68 at 38 (M

ay 14 
2015). 
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that m
ay be contested in the rate proceedings.  The C

om
m

ission has previously 

disallow
ed the recovery of carrying costs associated w

ith the clean-up of 

m
anufactured gas plants. 48  H

ere, it is appropriate for the C
om

m
ission to 

consider w
hat rate of return D

uke Energy should receive in light of the nature of 

the costs D
uke E

nergy seeks to recover.   

P
ropriety of recovery in light of cost recovery through depreciation or other 

m
ethods.  D

uke E
nergy notes that the current rates for D

uke P
rogress include a 

com
ponent for coal ash rem

ediation costs as part of the C
ost of R

em
oval 

included in depreciation rates but does not explain in detail how
 D

uke C
arolinas 

has addressed such costs for recovery over the useful life of the assets. 49  O
ne 

of the factors that m
ay be contested is the extent to w

hich D
uke E

nergy has 

already collected som
e coal ash costs through past rates.   

A
ppropriate contribution from

 insurance proceeds or responsible third 

parties.  A
nother factor that D

uke E
nergy m

ay need to address is w
hether 

insurance or third party sources are or m
ay be responsible to fund or contribute 

to coal-ash related costs. 

C
onclusion 

The C
om

m
ission should ensure that all of the substantial issues regarding 

cost recovery w
ill not be resolved or prejudged until there is a com

plete 

evidentiary record in the upcom
ing rate cases.  The C

om
m

ission should direct 

D
uke E

nergy to set up a tem
porary regulatory asset on its books so that all of the 

factual and legal issues raised by the Joint Petition can be fully review
ed on an 

                                                 
48 S

ee 1994 PS
N

C
 R

ate C
ase at 23. 

49 Joint Pet. at 5. 
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evidentiary record and w
ithout prejudice to the ability of any party to raise other 

cost recovery related issues at the rate case.   

R
espectfully subm

itted, this the 15
th of M

arch, 2017. 

JO
S

H
 STE

IN
 

A
ttorney G

eneral 
  /s/ M

argaret A
. Force 

 
 

M
argaret A

. Force 
A

ssistant A
ttorney G

eneral 
B

ar N
o. 15861 

N
.C

. D
epartm

ent of Justice 
P

.O
. Box 629 

R
aleigh, N

C
 27602 

(919) 716-6053 
pforce@

ncdoj.gov 
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L C
O

M
M

E
N
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 O

F TH
E ATTO

R
N

E
Y G

E
N

E
R

A
L’S

 O
FFIC

E
 upon the 

parties of record in this proceeding by electronic m
ail. 

This the 15
th day of M

arch, 2017. 
 

/s/ M
argaret A

. Force 
 

 
M

argaret A
. Force 

A
ssistant A

ttorney G
eneral 
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AGO McManeus/Speros Cross Ex. 4
Docket No. E-7, Sub 1214A

I-:, DUKE 
ENERGY 

April 19, 2017 

Ms. M. Lynn Jarvis 
Chief Clerk 
North Carolina Utilities Commission 
4325 Mail Service Center 
Raleigh, NC 27699-4300 

Heather Shirley Smith 
Deputy General Counsel 

Duke Energy 
40 W Broad Street 

Suite 690 
Greenville SC 29601 

864 370 5045 
864 370 5183 

heather sm1th@duke-energy com 

RE: In the Matter of Joint Petition of Duke Energy Progress, LLC and Duke 
Energy Carolinas, LLC, for an Accounting Order to Defer Environmental 
Compliance Costs 
Docket No. E-2, Sub 1103 
Docket No. E-7, Sub 1110 

Dear Ms. Jarvis: 

Pursuant to the Order Granting Extension of Time to File Reply Comments entered April 
7, 201 7, please find enclosed for filing in the above-referenced Duke Energy Progress, LLC and 
Duke Energy Carolinas, LLC's Reply Comments in Support of its Joint Petition for an 
Accounting Order to Defer Environmental Compliance Costs. 

If you have any questions, please let me know. 

Sincerely, 

I {W-Ju..-< Jtu..~w 1.1 J"Yn< .. .t:ti. .. 
Heather Shirley Smith 

HSS/ksh 

i .... 
s 
Q 
IL 

l!s 
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In the Matter of 

STATE OF NORTH CAROLrNA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-2, SUB 1103 
DOCKET NO. E-7, SUB 1110 

) DUKE ENERGY PROGRESS, LLC AND 
Joint Petition of Duke Energy ) DUKE ENERGY CAROLINAS, LLC'S 
Progress, LLC, and Duke Energy ) REPLY COMMENTS IN SUPPORT OF ITS 
Carolinas, LLC, for an Accounting ) JOINT PETITION FOR AN ACCOUNTING 
Order to Defer Environmental ) ORDER TO DEFER ENVIRONMENTAL 
Compliance Costs ) COMPLIANCE COSTS 

NOW COMES Duke Energy Progress, LLC ("DEP") and Duke Energy Carolinas, LLC 

("DEC") (collectively the "Companies"), by and through counsel, pursuant to the North Carolina 

Utilities Commission's ("Commission") January 6, 2017 Order Requesting Comments and its 

March 9, 2017 Order Granting Additional Extensions of Time to File Comments, and 

respectfully submits their Reply Comments in support of the Companies' Joint Petition for an 

Accounting Order to Defer Environmental Compliance Costs. With these Reply Comments, the 

Companies respectfully reaffirm their respective requests that the Commission issue an order 

authorizing the Companies to defer certain regulatory compliance obligations as a regulatory 

asset in Account 182.3-Other Regulatory Assets, pending Commission review of the 

reasonableness and prudence of these costs in future general rate case proceedings to be filed 

later this year. In support of these Reply Comments, the Companies respectfully submit to the 

Commission the following: 

)-
a. 
0 u 
..J 
~ u 
ii: 
IL 
0 

,..,. 
r 
C, 
N 
c,) 
~ ... a. 
C 
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RELEVANT BACKGROUND 

1. On December 30, 2016, the Companies jointly filed a Petition for an Accounting 

Order ("Petition") in the above-captioned dockets requesting that the Commission issue an Order 

authorizing the Companies to defer in a regulatory asset account certain costs of compliance with 

federal and state environmental requirements regarding coal combustion residuals ("CCRs"). In 

the Petition, the Companies described their ongoing efforts to comply with new environmental 

requirements related to the Environmental Protection Agency's ("EPA") final rule1 ("CCR 

Rule") and the North Carolina Coal Ash Management Act ("CAMA"). The Petition detailed the 

significant projected costs to comply with the CCR Rule and CAMA and, relatedly, the 

significant projected financial impact to the Companies in light of these new and extraordinary 

regulatory obligations. The Companies also noted that they each intend to file a base rate case 

within the next 12 months. 

2. On January 6, 2017, the Commission entered its Order Requesting Comments, 

permitting interested parties to submit comments regarding the Petition no later than February 

15, 2017, and directing the Public Staff to file its comments no later than March 15, 2017. 

3. On March 8, 2017, the Public Staff filed a motion requesting that the due dates for 

initial comments and reply comments be extended to March IS, 2017, and April 12, 2017, 

respectively. The Commission issued its Order Granting Additional Extensions of Time lo File 

Comments on March 9, 2017, granting the Public Staffs request. 

4 . Also on March 8, 2017, NC WARN, Appalachian State University ("ASU"), and 

the Cities of Concord and King's Mountain ("Cities'/ filed initial comments. The Public Staff, 

the Attorney General's Office (the "Attorney General"), and the Carolina Utility Customers 

1 Hazardous and Solid Water Mgmt. System; Disposal of Coal Combustion Residuals from £lee. Utils., 80 FR 21301 
(Apr. 17, 2015). 
2 The Cities and ASU filed separate but identical comments. 
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Association, Inc. ("CUCA") filed comments on March 15, 2017. In these Reply Comments, the 

Companies refer to the comments filed by ASU, the Attorney General, the Cities, the CUCA, NC 

WARN and the Public Staff, collectively as the "Comments," and the parties to the proceeding 

as the "lntervenors." 

5. Collectively, the Intervenors do not raise any issues that should affect the 

Commission's review of the Companies' accounting request. Of note, no intervenor directly 

asserted that the Companies' request for deferral accounting should be denied in its entirety. In 

fact, the Public Staff affirmatively stated that the Companies' non-capital costs and depreciation 

expense related to state and federal requirements meet the criteria for deferral.3 The Companies' 

request meets the well-established standard for granting deferral accounting authority in terms of 

the magnitude and extraordinary nature of the costs incurred and the resulting impact on the 

Companies' financial condition. Therefore, the Commission should approve the request, subject 

only to the condition that rate recovery issues should be decided in their upcoming general rate 

cases to be filed later in 2017. Because the Companies will file general rate cases within the 

year, it is not necessary to establish a hearing to examine the reasonableness and prudence of the 

costs sought to be deferred. Indeed, lntervenors' Comments predominately addressed cost 

recovery matters more appropriately raised in the general rate case proceedings. In addition, 

Intervenors request several adjustments to the Companies' proposed accounting entries. The 

Companies do not object to the Public Staff's request that determinations about the amortization 

of the deferred expenses should be delayed and decided on in the next respective general rate 

proceedings. However, the Intervenors' other arguments requesting more granularity in the 

Companies' accounting are not necessary for this proceeding. 

3 Public Staff Comments at p. 6 ("In this particular case, the Public Staff believes that the non-capital costs and 
depreciation expense related to compliance with state and federal requirements cited in the Companies' petition 
generally satisfy the criteria for deferral for regulatory accounting (but not necessarily ratemaking) purposes."). 
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REPLY TO COMMENTS 

A. The Petition Satisfies the Commission's Requirements for Deferral 

1. The Petition Meets the Standard for Deferral 

6. When considering a request for deferral, the Commission evaluates: 1) the 

extraordinary nature and uniqueness of the costs requested to be deferred (and the magnitude of 

the costs); and 2) whether, absent authorizing deferral, the costs would have a material impact on 

the company's financial condition. 4 When evaluating the public utility's financial condition, the 

Commission reviews the impact on the company's achieved level of earnings during the 

requested deferral period.5 The Commission may also consider "whether the company has 

requested, or is contemplating requesting, a general rate increase and the timing, or the proposed 

timing, of the filing of such a request."6 

7. The Companies' request meets the Commission's criteria for granting deferral. 

None of the Intervenors dispute the basis for the Companies' request: I) the Federal government 

and State of North Carolina have adopted significant new legislation and regulatory requirements 

obligating the Companies to spend significant amounts to comply with the CCR Rule and 

CAMA; 7 and 2) denial of the request would adversely affect the Companies' financial stability.8 

As shown in the Petition (and not disputed by the Intervenors), the adverse impact to earnings, as 

4 Public Staff Comments at pp. 4-5 (citing In the Maller of Petition of Duke Energy Carolinas, LLC for an 
Accounting Order to Defer Certain Environmental Compliance Costs and the Incremental Costs Incurred From the 
Purchase of a Portion of Saluda River 's Ownership in the Catawba Nuclear Station, NCUC Docket No. E-7, Sub 
874, Order Approving Deferral Accounting with Conditions, (Mar. 31, 2009); Jn the Matter of Petition of Duke 
Energy Carolinas, LLC for an Accounting Order to Defer Certain Capital and Operating Costs Incurred for the 
Advanced Clean Coal Cliffeide Unit 6 Steam Generating Plant, the Dan River Natural Gas Combined Cycle 
Generating Plant, and the Capacity-Related Modifications at the McGuire Nuclear Generating Plant, NCUC 
Docket No. E-7, Sub 1029, Order Approving in Part and Denying in Part Request for Deferral Accounting (Apr. 3, 
2013) ("Generator Deferral Order"). 
s See Generator Deferral Order at pp. 12-13. 
6 Generator Deferral Order at p. 10 (referencing order in NCUC Docket No. E-7, Sub 874 where the Commission 
found that "the financial consequences and the fact that the Company was planning to file a rate case in the near 
term warranted deferral"). 
7 Petition at PP 5-14. 
8 Petition at PP 15-. 
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calculated for the 12-month period ending September 30, 2016, was 244 basis points for DEP 

and 247 basis points to DEC.9 Furthermore, the Companies reiterate their intent to file general 

rate cases during 2017 where all issues related to recoverability of the deferred costs will be 

determined. Indeed, none of the Intervenors even requests that the Commission deny the Petition 

in its entirety. 10 The Public Staff affirmatively states that the Companies' non-capital costs and 

depreciation expense related to state and federal requirements generally meet the Commission's 

criteria for deferral. 11 The Attorney General notes that it "is appropriate for the Commission to 

allow [the Companies] to temporarily record its coal ash costs" in FERC Account 186 or 

"another appropriate temporary deferral account pending a hearing and final Commission 

determination." 12 Other Intervenors only oppose the request in part by recommending that 

certain costs be carved out from the deferral. Such arguments should be rejected, as discussed in 

more detail below. 

8. In short, the Companies' deferral request is appropriate based on Commission 

precedent, is consistent with the Commission's recent treatment of CCR-related asset retirement 

obligation ("ARO") costs borne by Dominion North Carolina Power ("Dominion") and 

authorized for deferral and recovery in that utility's 2016 general rate case, 13 and should be 

granted. 

9 Petition at PP I 8-19. 
1° CUCA, the Cities, and ASU, speculate as to inclusion of certain costs, issues best left to each Companies' general 
rate case, as discussed in more detail in PP 19-20 below. 
11 Public Staff Comments at p. 6 ("the Public Staff does not object to a deferral of these expenses for regulatory 
accounting purposes ... "). 
12 Attorney General's Comments at p. 7. 
13 Petition at p. 15 and n.9 (citing In the Maller of Application of Virginia Electric & Power Company, d/bla 
Dominion North Carolina Power. for Adjustment of Rates and Charges Applicable to Electric Utility Service in 
North Carolina, NCUC Docket No. E-22, Sub 532, Order Approving Rate Increase and Cost Deferrals an Revising 
PJM Regulatory Conditions at p. 62 (Dec. 22, 2016) ("Based upon the entire evidence of record, the present 
Stipulation co allow the test year CCR costs to be recovered in this case by amortization over a five-year period with 
the unamortized balance to earn a return and the authorization to treat future CCR costs incurred through 2018 as a 
regulatory asset (which is the mechanism to facilitate the deferral of future CCR costs) is proper and in the public 
interest under the facts and circumstances of this case.")) . 
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2. An Evidentiary Hearing on the Petition for Deferral is Not Necessary 

9. The Attorney General states that there "are a number of significant factual issues 

posed by Duke's request for cost deferral that require an evidentiary hearing for a valid 

determination." 14 The Attorney General supports its request by referencing a different docket 

where the Commission ordered an evidentiary hearing to evaluate proposed regulatory asset 

15 accounting treatment. NC WARN also requests that the Commission consider issues of coal 

ash cleanup in "a separate proceeding, rather than a rate case," and that the Commission conduct 

an evidentiary hearing. 16 

10. It is not necessary to establish an evidentiary hearing to examine the deferral 

request. While the Commission's review of CCR-related cost recovery will likely be complex, 

the issues underlying the deferral request are fairly simple and can be resolved on the written 

record. As described above, the Companies meet the criteria for deferral. The Companies are 

not obligated to show reasonableness and prudence of costs for the Commission to grant its 

requested accounting treatment. 17 Any costs deferred will be subject to evaluation of prudency 

and reasonableness by the Commission in the Companies' future general rate cases. 

11. The Attorney General's reference to the Drought Proceeding 1s factually 

distinguishable and not relevant. DEC's primary request in that proceeding was for a cost 

recovery rider. With respect to the regulatory asset under consideration in the Drought 

14 Attorney General's Comments at p. 7. 
15 Attorney Genera 1 's Comments al pp. 2, 7 ( citing In the Maller of Application of Duke Energy Carolinas, LLC for 
Approval of Rate Rider to Allow Prompt Recove1y of Costs Related to Purchases of Capacity Due to Drought 
Conditions, NCUC Docket No. E-7, Sub 849, Order Denying Request to Implement Rate Rider and Scheduling 
Hearing to Consider Request for Creation of RegulatOJy Asset Account (June 2, 2008) ("Drought Proceeding 
Order")). This proceeding will be referred to as the "Drought Proceeding" in these Reply Comments. 
16 NC WARN Comments at p. 5. 
17 See, e.g., In the Matter of Petition of Duke Energy Carolinas, LLCfor an Accounting Order to Defer Certain 
Environmental Compliance Costs and Incremental Casis lncurredfi'om the Purchase of a Portion of Saluda River's 
Ownership in the Catawaba Nuclear Station, NCUC Docket No. E-7, Sub 874, Order Approval Deferral 
Accounting with Conditions, at p. 19 (Mar. 31, 2009) (Commission approving deferral without reviewing prudency 
issues) ("2009 DEC Deferral Order"). 
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Proceeding, DEC requested that the accounting treatment be granted "with the assurance that the 

Company may recover such costs in the future." 18 Thus, DEC's request for ongoing deferral 

treatment in the Drought Proceeding was distinguishable from the instant request for deferred 

accounting, as DEC did not propose a hearing process to thoroughly examine the reasonableness 

and prudence of the deferred costs in the near future, such as in the Companies' upcoming 

general rate cases. 19 

12. This request is more analogous to Commission proceedings evaluating deferral of 

extraordinary costs associated with environmental compliance, where the Commission has 

recognized and expressly mandated that the deferral period is not open-ended and the 

Commission and all interested parties will have full rights to address cost recovery in upcoming 

general rate cases.20 Indeed, the Commission has expressly held in the past - and the Companies 

do not oppose here - that deferral accounting treatment of extraordinary costs is approved 

"without prejudice to the right of any party to take issue with the amount, if any, of the deferred 

costs to be allowed for ratemaking purposes, if such costs are included in future rate filings," 21 as 

requested by the Public Staff. 22 Of note, Public Staff and CUCA request that the Commission 

affirmatively further condition deferral. 23 It is not necessary for the Commission to attach any 

additional conditions for deferral as such amounts will be subject to the reasonable and prudent 

cost standard in the upcoming base rate proceedings. 

18 Dro11gh1 Proceeding Order at p. 19. 
19 Droughl Proceeding Order at p. 20. 
20 See DEC 2009 Deferral Order at p. 19 (Mar. 31, 2009) (Commission approving deferral of costs associated with 
increased ownership interest in the Catawaba Nuclear Station and putting in service Allan scrubbers without 
instituting hearing as requested by commenters, noting that DEC was "currently contemplating filing an allocation 
for a general rate increase in the near term"). 
21 See, e.g., DEC 2009 Deferral Order at p. 20. 
22 Public Staff Comments at p. 6. 
23 For example, the Public Staff asks the Commission to recognize in its order that, in light of the complexity of this 
proceeding, "any assumptions regarding[] rate recovery should be especially discouraged." Public Staff Comments 
at p. 6. The CUCA requests that the Commission "make clear" that costs related to "fines or penalties, lobbying 
costs or litigation related to coal ash, or any negligent coal ash practices by Duke" should not be deferred or flowed 
through rates. CUCA Comments at p. 2. 
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13. 

3. Costs of the CCR Rule and CAMA Compliance are Properly Included in 
the Deferral Request 

While the Public Staff and the Attorney General do not oppose the Companies' 

deferral requests, CUCA, ASU, and the Cities each in some form argue that some of the costs in 

question may not be eligible for deferral because Section A 13 of the Statement of Financial 

Accounting Standards ("SF AS") No. 14324 excludes from consideration "environmental 

remediation liability that results from the improper operation of a long lived asset."25 Subsection 

(b) of ASC 410-20-15-3 states in full: 

An environmental remediation liability that results from the improper operation of 
a long-lived asset (see Subtopic 410-30). Obligations resulting from improper 
operations do not represent costs that are an integral part of the tangible long
lived asset and therefore should not be accounted for as part of the cost basis of 
the asset. For example, a certain amount of spillage may be inherent in the normal 
operations of a fuel storage facility, but a catastrophic accident caused by 
noncompliance with an entity's safety procedures is not. The obligation to clean 
up the spillage resulting from the normal operation of the fuel storage facility is 
within the scope of this Subtopic. The obligation to clean up after the catastrophic 
accident results from the improper use of the facility and is not within the scope 
of this Subtopic. 

CUCA alleges (without support) that "CAMA was written in response to the Dan River spill," 

such that including CAMA costs in the deferral "may be counter to the standards of SFAS No. 

143."26 Building on this unsubstantiated premise, CUCA requests that the Commission 

"establish a deferred asset only for CCR-related Costs and allow Duke to present its argument 

for full recovery of all CAMA-related costs in the upcoming general rate case."27 ASU and the 

Cities similarly comment that the Companies' accounting practices are "not sufficiently 

24 SFAS No. 143 is now FASB Accounting Standards Codification ("ASC") 4l0-20-15-3(b), available for free with 
Basic View access at https://asc.fasb.org/section&trid=2 I 75677#d3e5134- I I 0843. For purposes of this document, 
we refer to the standard as using the current ASC codification. 
25 CUCA Comments at p. 3; ASU Comments at pp. 1-2; Cities Comments at pp. 1-2. 
26 CUCA Comments at p. 3. 
27 CUCA Comments at p. 3. 
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transparent" such that the Companies should be required to separately account for CAMA and 

CCR Rule compliance costs.28 

14. The Companies disagree with the foregoing arguments as they reflect a 

misunderstanding ofCAMA and a misapplication of the guidance in ASC 410-20-15-3(b). As to 

the ARO, CAMA relates to remaining CCRs that resulted from the normal operation of 

generating facilities-it precludes the costs of the Dan River spill. The costs of compliance with 

the CCR Rule and CAMA are asset retirement liabilities, consistent with ASC 410-20-15-3(b), 

because the costs are based on "legal obligations associated with the retirement of [] tangible 

long-lived asset[ s] that result from the . . . normal operation"29 of those facilities. 

Environmental compliance costs associated with retirement of a long-lived asset, such as those 

incurred to comply with the CCR Rule and CAMA, squarely fit within the meaning of "legal 

obligation." As such, the costs are properly deferred as a regulatory asset pursuant to ASC 980 

(formerly SFAS 71) for the reasons previously discussed in Paragraphs 7 and 8 in these Reply 

Comments.Jo It is not appropriate to draw a line between the CCR Rule and CAMA. The 

Companies are required to comply with both the CCR Rule and CAMA. 

15. The primary concern underlying CUCA's, ASU's and the Cities' request appears 

to be ultimate cost recovery and ensuring that costs associated with fines and penalties are not 

passed on to customers through rates.JI The Companies reiterate their commitment that costs 

28 ASU Comments at pp. 3-4; Cities Comments at pp. 3-4. ASU and the Cities also request separate accounting 
treatment for a number of other categories, discussed in more detail in [n.38] below. 
29 See ASC 410-20- l 5-2(a). "Legal Obligation" is defined as "[a]n obligation that a party is required to settle as a 
result of an existing or enacted law, slatute, ordinance, or written or oral contract or by legal construction of a 
contract under the doctrine of promissory estoppel." See F ASB ASC Glossary, available for free with Basic View 
access at https://asc.fasb.org/glossarysection&trid=2175680 (emphasis added). 
30 See FASB ASC 980-4 I0-25-2, available for free with Basic View access 
athttps :/ lase. fasb .org/section&trid=2 56083 8. 
31 See, e.g., CUCA Comments at p.7 (requesting that the Commission "make it clear that any ... costs related to 
fines or penalties, lobbying costs or ligation related to coal ash, or any negligent coal ash practices by Duke, should 
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associated with this deferral request do not include fines, penalties, or remediation costs 

associated with the Dan River pipe break repair and resulting spill cleanup.32 To the extent the 

Intervenors are not satisfied with that commitment, the Commission will evaluate the 

appropriateness of cost recovery in the Companies' upcoming general rate cases. In fact, all 

three Intervenors that speculate about ASC 410-20- l 5-3(b) acknowledge that the costs will 

ultimately be reviewed by the Commission in a different proceeding.33 

16. CUCA, ASU and the Cities also request a separation of CAMA costs from CCR 

Rule costs for purposes of the· deferral.34 It is impracticable, and in some cases impossible, to 

distinguish the costs of federal CCR Rule compliance from CAMA compliance. The obligations 

of the federal CCR Rule and CAMA are largely duplicative. To address regulatory obligations 

related to coal ash efficiently and comprehensively, the Companies have implemented a single 

compliance plan. While some costs are strictly attributable to CAMA, there is substantial 

overlap in the types of work required to be performed under the CCR Rule and under CAMA. It 

is appropriate to review the costs as a whole, as is reflected in the Companies' comprehensive 

compliance plan. There is nothing unusual about costs for environmental compliance being 

considered as programmatic in total where a confluence of requirements exists, including CAMA 

and the CCR Rule. 

neither be placed into the Deferred Account nor should any of these costs be flowed through to Duke's rate 
schedules for recovery from rate payers"). 
32 Petition at p. 2. 
33 CUCA Comments at p. 3 ("A fundamental question that may be raised to this Commission, at a later date, is 
whether the costs incurred by Duke for compliance with CAMA were the result of improper operating of its coal ash 
ponds.") (emphasis added); ASU Comments at p. 3 ("As noted in Financial Accounting Standard 143, Asset 
Retirement Obligations should not be recorded for obligations that result from improper operations of an asset. 
These issues, undoubtedly, will be addressed in the upcoming rate proceedings.") (emphasis added); Cities 
Comments at p. 3 (making same comment as ASU). 
34 CUCA Comments at pp. 4-6; ASU Comments at p. 4; Cities Comments at p. 4. 
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B. The Companies' Requested Accounting Treatment is Appropriate 

17. Intervenors make several requests about the manner and timing of accounting for 

the deferred costs. Public Staff requests that the Commission "delay determining the beginning 

date of any amortization of the deferred expenses until the next respective general rate 

proceedings."35 The Companies do not object to Public Staffs request. The amortization period 

can be determined in general rate cases to be filed later this year. 

18. The Attorney General requests that the Commission order the Companies to 

temporarily record costs in Account 186, pending the outcome of a hearing on deferral issues.36 

Again, the Attorney General references the Drought Proceeding to support its request for this 

accounting treatment. 37 As discussed above, it is not necessary to hold a hearing in this 

proceeding. The costs are currently booked to Account 186-Miscellaneous Deferred Debits. In 

the Petition, the Companies requested to move the costs to Account 182.3-0ther Regulatory 

Assets. As discussed above, the Drought Proceeding primarily involved a request to establish a 

new cost recovery mechanism and secondarily the request for deferral. Here, issues of cost 

recovery will be examined in the Companies' upcoming general rate cases. Further, the FERC 

Uniform System of Accounts instructions for Account 182.3 specifically contemplate that costs 

in that account may be excluded from rates: "[i]f rate recovery of all or part of an amount 

included in this account is disallowed, the disallowed amount shall be charged to Account 426.5, 

Other Deductions, or Account 435, Extraordinary Deductions, in the year of the 

disallowance."38 Thus, granting the accounting treatment requested in the Petition would not 

35 Public Staff Comments at p. 7. 
36 Attorney General's Comments at pp. 7-8. 
37 Attorney General's Comments at pp. 7-8. 
38 18 C.F.R. Part IOI, Account 183.2(c). 
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prevent the Commission from excluding a portion of the deferred costs from the Companies' 

rates if the Commission finds such costs were not prudently and reasonably incurred. 

C. Issues Related to Cost Recovery Should Be Addressed in the Companies' 
Upcoming General Rate Cases 

19. Intervenors' remaining arguments do not relate to the Companies' deferral request 

at all. Rather, Intervenors raise a litany of issues related to prudence and ultimate cost 

recovery,39 all of which the Commission can fully vet in the context of a general rate case. For 

example, CUCA, ASU, and the Cities request that the Companies separately account for the 

costs subject to this proceeding.40 The Public Staff and the Attorney General suggest that some 

level of cost sharing between the Companies' shareholders and customers may be appropriate.41 

20. The Companies object to Intervenors' requests for more granular accounting of 

costs. For purposes of the deferral request, the Companies commit to follow generally accepted 

accounting principles regarding deferrals.<) The Companies also object to Public Staff's and 

Attorney General's request for cost sharing between shareholders. These and other issues are 

superfluous and not relevant to this deferral proceeding. It would be premature for the 

Commission to delve into substantive review of the prudence or appropriateness of the costs 

sought to be treated as a regulatory asset in this proceeding because the request is expressly 

39 See, e.g., Public Staff Comments at pp. 7-8; NC WARN Comments at pp. 2-5; Attorney General's at pp. I I- I 3; 
CUCA Comments at 3; ASU Comments at 3-4; Cities Comments at 3-4. 
4° CUCA Comments at p. 6 (requesting that the Companies separate North Carolina costs from South Carolina costs 
and retail costs from wholesale costs); ASU Comments at p. 4 (requesting that costs be broken out into eight other 
categories: I) costs related to Federal judgements; 2) costs related to EPA judgements; 3) costs associated with 
penalties imposed by any federal or state governmental body; 4) costs associated with complying with the terms of 
any of the federal or EPA proceedings listed; 5) costs incurred for lobbying efforts related to CCRs; 6) legal costs 
associated with coal ash-related proceedings; 7) goodwill payments made by the Companies; and 8) accrued 
returns); Cities Comments at p. 4 (making same request as ASU). 
41 Public Staff Comments at p. 6; Attorney General's Comments at pp. 11-13 and n.47 (citing case where 
Commission did not permit recovery of carrying costs associated with the cleanup of manufactured gas plants). 
41 As for ASU and the Cities' request to separate payments related to Federal, EPA, and any other judgements, as 
well as lobbying expenses, the Companies note that costs are not included in the Companies' deferral request. Per 
the Uniform System of Accounts, fines and penalties are booked in Account 426.3, and lobbying expenses are 
booked in Account 426.4. These are "below the line" accounts and are not part of this deferral request. The 
Companies decided not to include any costs for good will in their request. 
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limited to accounting treatment. The Companies will file a general rate case this year, as stated 

in the Petition. lntervenors and the Commission will have the opportunity at that time to 

thoroughly examine the appropriateness of cost recovery for the costs deferred as regulatory 

assets. 

CONCLUSION 

21. Because these costs meet the standard for deferral accounting- a fact that no 

Intervenor directly challenges- the Commission should grant the Companies' request, subject to t 
the condition that such decision is without prejudice to the right of any patty to take issue with 

the amount. if any, of the deferred costs to be allowed for rate making purposes, if such costs are 

included in future rate filings. 

WHEREFORE, the Companies respectfully requests that the Commission consider these 

comments in reaching a decision on the Petition. 

Respectfully submitted this 19th day of April, 2017. 

DUKE ENERGY PROGRESS, LLC 

DUKE ENERGY CAROLfNAS, LLC 

BY: / t CH ld , d/J q L.t..,j A) \J,t C ::\ 

Heather Shirley Smith ( 
Deputy General Counsel 
Duke Energy Corporation 
40 W. Broad Street, Suite 690 
Greenville, South Carolina 29601 

Lawrence B. Somers 
Deputy General Counsel 
Duke Energy Corporation 
410 S. Wilmington Street, NCRH 20 
Raleigh, North Carolina 27601 
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Mary Lynne Grigg 
McGuire Woods LLP 
434 Fayetteville Street 
Suite 2600 
Raleigh, NC 27601 

Katlyn A. Farrell 
McGuire Woods LLP 
2001 K St NW 
Suite 400 
Washington, D.C. 20006 
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CERTIFICATE OF SERVICE 8 

.... 
l certify that a copy of Duke Energy Progress, LLC and Duke Energy Carolinas, LLC's S 

Reply Comments in Support of its Joint Petition for an Accounting Order to Defer Q 
Environmental Compliance Costs. in Docket No. E-2 Sub 1103 and Docket No. E-7, Sub 1110. U.. 
has been served on all parties of record either by electronic mail, hand delivery or by depositing l!i; 
a copy in the United States mail, postage prepaid. 

This the l 9th day of April, 2017 

Heather Shirley Smith , 
Deputy General Counsel 
Duke Energy Corporation 
40 W. Broad Street 
Suite 690 
Greenville, SC 29601 
Tel: 864-370-5045 
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AGO McManeus/Speros Cross Ex. 5
Docket No. E-7, Sub 1214A

• 

• 

• 

General's Office - de t:f r,; oe nCross Exhibit _J__ 

Duke Energy Carolinas 
Response to 

Attorney General's Office 
Seventh Set of Data Requests 

Data Request No. 7-1 

Docket No. E-7, Sub 1146 

Date of Request: 
Date of Response: 

January 3, 2018 
January 9, 2018 

D CONFIDENTIAL 

0 NOT CONFIDENTIAL 

Confidential Responses are provided pursuant to Confidentiality Agreement 

The attached response to Attorney General's Office Data Request No. 7-1 , was provided 
to me by the fo llowing individual(s): Amber D. Williams, Lead Accounting Analyst, US 
Property Accounting, and was provided to Attorney General under my supervision . 

John T. Burnett 
Deputy General Counsel 
Duke Energy Caroli nas 
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A O 7-1 

Reques t: 

ttorney General's Office 
Data Request o. 7 
D C Docket o. E-7, Sub 1146 
Item o. 7-l 
Page I of 1 

Has Duke Carol inas included 1n its depreciation rates any co ts for closure of ash 
impoundments? 

a. If so specifically identify the amounts accrued, both annually and in tota l., and the 
methodology for computing them. 
b. Identify and produce any reports or studies upon which uch costs are based. 
c. If not, explain h not. 

Response: 

(a) Duke has not included in its depreciation rates any costs for closure of ash 
impoundm nts. 

(b) Please refer to the response in (a). 

( c) o final dismantlement costs of any kind were factored into the prior DEC depreciation 
study. It as assumed in the la t dismant lement study that the sat age rece ived for scrap 
would sufficiently offset the costs to di mantle. The previous D C dismantlement study 
occurred prior to the passage of the CAMA and CR legislation. The CAMA and CCR 
legislation have increased estimated ash impoundment closure costs by sign ificant amounts 
and are recorded in acco rdance with Asset Retirement Obligation accounting guidance. 
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