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DIVISION OF ENVIRONMENTAL MANAGEMENT 

August 16, 1978 

Colonel Adolph A. Hight, District Engineer 
Wilptlngton District Corps of Engineers 
P. 0, Box 1890 
Wilmington, North Carolina 28402 

SUBJECT: Draft Environmental Impact Statement 
Carolina Power & Light Company 
Mayo Project 
Person County, North Carolina 

Dear Colonel,;Hight: 

-· The Division of Environmental Management staff has discussed the subject · 
Environmental Impact Statement with members of your staff in an effort to resolve 
matters pertaining to the Crntchfield Branch and the construction of an ash 
settling pond in the upper reaches of Crutchfield Branch. Following discussions 
held during the week beginning August 7, 1978, it was decided that adequate con
trol could likely be provided for the Crutchfield Branch segment of the project 
through the NPDES permit process •. These decisions were made pursuant to require
ments of both the Federal Water Pollution Control Act and·N, C. General Statutes 

'_relative to wastewater. treatment and dis_charges. 
:· .. 

·~R 

The Crutchfield Branch portion of the project envisions the construction of 
an ash settl;i.ng pond on the upper portion of Crutchfield Branch. This pond con
stitutes a wastewater treatment facility which will discharge the treated waste
waters back to the main lake at the h!ayo project. The concern expressed relative 
to the Crutchfield segment related to grotmd water contamination and the resultant 
discharge of pollutants downstream of the dam on Crntchfield Branch. Both State 
and Federal law require that prior to such discharges being made, a NPDES permit 
is required as part of the processing of the }fayo project NPDES permit. It is 
the State's intention to stipulate as follows: 

1. The Company shall be required to complete the ground water studies and 
provide controls as necessary for the prevention of pollutant materials 
from entering ground water and thereby reentering the surface waters 
some point downstream of the proposed dam. 

P.O. Box 27687 Raleigh, North Carolina 27611 
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.2. There shall be no discharge from the proposed ash settling pond to 
Crutchfield Branch except as may be provided by a NPDES perm:!:t issued 
for such discharge. All discharges from the ash pond not covered by such 
NPDES permit shall be discharged to the cooling water makeup pond for 
the project. · · 

3. The Company shall provide'such.testing as is necessary to assure that 
pollutants are not discharged to the ground waters and thereby to the 
downstream point of the Crutchfield Branch in violation of the provisions 
stated above. 

We believe that by including this language·in the NPDES permit for the Mayo 
project sufficient controls will be available to assure that examination of poten
ti~l ground water pollution is completed.and that appropriate remedial action is 
taken by the Comi>any prior to the completion of the project. If I can be of further 
assistance or: if further clarification_ :Ls needed; ·ao not hesitate to ·contact me. 

cc: CP&L 

Sincerely yours, 

A. F. McRorie 
Director 

... , 

. : 
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(EVALUATION OF THE POTENTIAL FOR CONTAMINATION
OF THE GROUND-WATER AQUIFER BY LEACHATE
FROM THE COAL-ASH STORAGE POND AT THE
MAYO ELECTRIC GENERATING PLANT SITE

Introduction

This report discusses the results of an on-site investi-
gation of the geology and ground-water conditions and the

potential for ground-water contamination by certain trace

elements in ash sludge to be deposited in a proposed ash-
disposal pond at the Carolina Power and Light Company generating

plant site on Mayo Creek in Person County, North Carolina.

The scope of the investigation included research of

existing records and reports, test drilling, sampling and lab-
oratory testing of soils and water to determine the relation

of the water table to topography, the physical condition of the

soil and underlying rock, and the concentrations of certain

Using the data collected,

an evaluation is to be made of the potential impact on the

ground-water aquifer by contamination from the ash pond and

coal-storage yard.

trace elements in the ground water.

GEOLOGY AND HYDROLOGIC CONDITIONS 1)

The site of the proposed ash pond comprises approximately

It is situated on Crutchfield Branch about 3/4 mile160 acres.

1) "Report of Subsurface Investigation, Mayo Creek Site,
Person County, North Carolina. Volume 1, Section 2,
pp.4-10. Law Engineering Testing Company, Raleigh, N. C.“



west of Mayo Creek and about 1/2 mile south of Virginia State

Line.

The terrain is typical of the Piedmont Province with

rolling to moderately steep slopes. At the pond site, the

elevations range from about 400 feet to about 540 feet above

mean sea level. At present, the site is completely wooded

with mixed hardwood trees and pines.

The watershed for the proposed ash pond is small. It

extends from N. C. Highway 501 on the west to a low ridge

about 200 yards east of the pond site and to S. R. 1501 on the

south, and it is limited by the pond dam on the north. It

contains an area of less than 500 acres.

In the vicinity of the ash pond and generally on the

west side of Crutchfield Branch the area is predominantly

underlain by granitic gneiss and hornblende gneiss.

The granitic gneiss is a light to medium gray, medium to

coarse-grained rock ranging from granite to quartz monzonite

to quartz diorite in mineral composition. The degree of

gneissic banding varies widely at different locations, and at

some locations where no banding is visible the term granite

or quartz monzonite may be more appropriate.

The foliation trend is N 10°- 30°E and dips 50° to 70° SE.
Moderate to steeply dipping joints are commonly spaced 2 to 5

feet apart.(
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Included in the granitic gneiss are layers of hornblende

gneiss. The hornblende gneiss was not seen in outcrop or

saprolite, but based on the literature and previous mapping,

it may be encountered in extensive excavations or drilling

near the west edge of the site. The hornblende gneiss may be

genetically equivalent to the chloritic rocks in the Mayo

Creek-Calvary Church area.

The granitic rocks weather to saprolites, including

light-colored, slightly micaceous sandy silt, overlain in

upland areas by a veneer of reddish colored clayey silts that

reflect an advanced weathering state. The depth of soil

development is on the order of 5 to 20 feet.

The rocks east of Crutchfield Branch consist mainly of

the Hyco formation, primarily a fine to medium grained light

gray quartzo-feldspathic rock with varying degrees of porphy-
ritic or porphyroblastic texture and varying development of

cleavage and schistocity. It grades from a gneiss quartz

porphyry most commonly seen toward Crutchfield Branch to a

quartzo-feldspathic sericitic phyllite, most common east of

Mayo Creek. Epidote is common as a plagioclase alteration

product. The feldspars are predominantly sodic plagioclase.
The Hyco quartz porphyry appears to be a metamorphosed

rhyolitic lappilli tuff. The coarser-grained gneissic

quartz prophyry closely resembles the granitic gneiss to the

west, and suggests a gradation from Hyco lithology to granitic

3



r (

gneiss.(
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In the site area, cleavage in this rock is for all

practical purposes parallel to compositional banding. Cleavage

planes are generally spaced 2 to 3 feet apart in the western
A

part of the belt and 4 to 6 inches apart east of Mayo Creek.

The cleavage strikes N 10° - 60° E and dips 60° to 80° SE,

the steepest dips being more common on the east side of the

belt. Lineations caused by mineral elongation usually

plunge parallel or obliquely to maximum cleavage dip. Crenu-
lations on cleavage surfaces are usually aligned approximately

parallel to the strike trend. Joint spacing varies widely;

most commonly the joints are moderately to steeply dipping

and are spaced 1 to 3 feet apart.

Included in the Hyco formation are sills of chloritic

phyllite and chlorite schist that are usually 0.5 to 5 feet

thick. These chloritic seams are thought to be meta-andesites
and metabasalts, sometimes resembling, in hand specimen,

sheared metagabbro. They are usually somewhat softer and

more deeply weathered than the enclosing rocks. Cleavage

and joint development is similar to that in the Hyco quartz

porphyry.

Also included are northeast-trending lenticular bodies

of granitic gneiss in the western half of the belt near

Crutchfield Branch.

(
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The upper soils in the Hyco formation consist of very light

gray to white saprolites, including slightly micaceous fine

sandy silt, overlain in upland areas by 5 to 10 feet of red

brown clayey residuum. The bands of chloritic rocks usually

weather to ochre-colored very micaceous saprolites and clayey

surface soils.
The upper soil zone is usually underlain by 10 to 20 feet

of soft weathered rock, with minor lenses of moderately hard

rock.
In addition to the major rock groups described above,

quartz veins occur as small veinlets throughout the area.
Quartz veins 1 to 10 feet thick outcrop about 1/4 mile south of

the location of the ash pond dam site. The main veins trend

northerly, reflecting the orientation of mineralized veins east

of the site area, mapped by Laney.̂ The veins in the site

area contain small amounts of metallic sulphides and oxides.
Alluvial soils occur along the channel of Crutchfield

Branch. Field inspection and study of the agricultural soil

map show that the alluvium is restricted to present day flood

plains, with no high level terrace deposits existing in the

site area. Previous experience in similar areas suggests that

generally the alluvial cover consists of sandy clayey

1) 1917, The Geology and Ore Deposits of theLaney, F.B
Virgilina District of Virginia and North Carolina, Virginia
Geological Survey Bulletin No. XIV pp.176

• /
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silts near the surface, grading downward into silty sands

overlying a sandy gravel base which rests on clay or saprolite.

Figure 1 is a generalized map of the water-table at the

ash pond site as it appeared on October 2, 1978. The water

levels reflect the late summer dry season and are at, or

very near, the yearly lowest levels. Seasonal fluctuations

are probably within the range of 5 to 15 feet in upland

areas and 2 to 5 feet in the valleys.

The water table configuration is determined mostly by

topography, with depths to water usually being greatest in

the upland areas and shallowest in the valleys. Ground-
water depths at test well locations are shown on Figure 1.
The phreatic surface is sub-parallel to the ground surface,

with occasional shallow ground water in the upland areas

occurring in a perched condition as anomalously trapped

ground-water bodies over relatively impermeable soils.

(

Beneath the water table, the overall movement of ground

water is determined by a combination of topography and the

orientation and abundance of rock joints and cleavage.
Considering the overall site vicinity, the Crutchfield

Branch surface drainage basin also constitutes a small ground-
water regime, with ground-water divides occurring beneath the

drainage divides. From these divides the water table slopes

6



downward toward Crutchfield Branch and its tributaries, andC
ground-water seepage provides a part of the water supply to

these streams.

Within this general framework, the localized movement of

ground-water follows erratic paths along joints and cleavage

planes. Between joints and cleavage planes, the rocks at this

site are virtually impermeable. Pressure tests by Law

Engineering Testing Company at the site confirm the visual

conclusion that the rock joints are tight. Only two holes

showed relatively high intake with calculated permeabilities

ranging from 50 to 850 feet per year (5 x 10 ^ to

-48.5 x 10 cm/sec).
water were lost in any of the test holes completed by Law

Engineering.

No measurable quantities of drilling

r '

EVALUATION OF DATA

One of the main questions regarding the construction of

the ash pond is whether or not certain trace elements con-
tained in the fly ash will infiltrate from the bottom of the

pond into the ground-water aquifer. To answer that question,

this investigation was initiated. During the summer and early

fall of 1978, thirteen test holes were drilled at the ash pond

site. Records and reports of previous studies in the area

were researched, and water samples from the test wells were

7
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analysed to determine the natural concentrations of the trace

elements in the ground water,

analyses are shown in table 1.
test holes are shown on figure 1, and the driller's logs are

given in the appendix.

t
The results of the water

The locations of the twelve

Also shown in figure 1 are contours delineating the

elevations of the water table. These contours were drawn by

relating the depth-to-water to the topography of the site and

by extending lines from areas of known elevations into areas

of unknown elevations. The map illustrates that the ground-
water movement is across the contours and towards Crutchfield

Branch or its tributaries. This movement is significant in

that it demonstrates that any leakage that might occur from

the ash pond will not flow away from the pond except it may

flow under the dam through possible fractures in the rocks

and then into Crutchfield Branch.

Except in and along the stream channels and at isolated

outcrops of hard rock, the site of the ash pond is overlain

by clay or sandy clay and silt ranging from a few inches to

It is underlain by saprolite that

grades into hard rock generally below depths of 20 to 25 feet.
about 8 feet in thickness.

Three "undisturbed” soil samples were taken from the ash

pond site for the purpose of measuring permeabilities and

V 8



sorption properties of the actual bottom of the proposed pond.

(Permeabilities of the samples were too small to be measured by

the available laboratory methods. Permeability tests made by

the Radian Corporation on similar materials indicate that

permeabilities of the samples would probably be in the range

to 1 x 10 "5 cm/sec. With these conditions,

there should be almost no leakage through the pond bottom

where there is a foot or more soil cover over the rocks. In

-8of 5 x 10

the outcrops and along the stream channels where leakage

could possibly occur under the existing conditions, steps will

be taken to seal those areas prior to filling the pond. A

suggested method for sealing those areas with natural clay and

bentonite is illustrated in figures 2 and 3.)

In a study of the role of trace elements in the disposal

^, five ash disposalof ash sludge made by Radian Corporation

ponds, each in different geological settings, were investi-
gated. The following statements are from the abstract of the

report on that study:

"Actual samples of ash and sludge from five operating

generating stations were exposed to leaching conditions to

simulate ponding. The levels of the dissolved trace elements

were in general low, near the analytical detection limit.

"Environmental Effects of Trace Elements from Ponded Ash
and Scrubber Sludge"; Radian Corporation, Austin, Texas; 1975.

9





Average thickness of overburden within 100 ft. radius of possible infiltration point.
tm= Minimum thickness of overburden at point of possible infiltration.
*n s

Pond bottom
24" Compacted clay3 tn f*
2" Bentonite clay

Claytm < 2f1-
No Scale

Hard RocK

Diagrammatic section showing method of sealing possible
routes of infiltration where overburden is thin or absent.

Figure 2.



0 - fRemarks:Section:
Environmental
Technology

Application *

63871)Mayo Creek - Well Water
2)Duplicate analyses performed for Quality Control
3)78-3609 - Large amount of S102

Special Analyses 7 l 3 6
Carolina Power & Light Company

Rev 9ton Data .
5/16/77

Effectiv* Dale
S/16/77

Sample Not

Total
Copper
mg/1

Total
Cadmium
mg/1

Total
ChTomium
mg/1

Total
Arsenic
mg/1

Total
Selenium
mg/1

Total
Iron
tng/1

Tptal
Lead
mg/1

Total
Zinc
me/1

Total
Mercury

mg/1

Total
Nickel

mg/1

Date DateSample
IdentificationSampled

1978
ReceivedNo

< 0.01 ULQ. < o.os<0.01 <- 0.001 <r 0 .05Well Water — 02 n.ns78 3603 10-3 10-3 < o.m < n.os < n.07

<- 0.05< 0.001* < 0.0578 3604 10-3 Well Water - 0310-3 < o .m < 0- 01 < n.0 5 <n,0? 4-MS.
< 0.6578 3605 10-3 10-3 Well Water - #4 < 0.001 < 0.05*< 0.01 < 0.01 < 0.05* 0.05*< 0.07* < n.m IVOR*

is 3606 < 0.0510-3 Well Water - ff5 < 0.001 50.ns.10-3 < 0.05<0.01 < 0.01 < 0.05» < 0,07 < n . m 7 no
I*

3607 Well Water - 0610-3 10-3 < 0.01 <0.01 < 0.05 0.0? <n.oi 5.67 < 0.05 < 0 nnf <n 05 n 05

78 3608 10-3 Well Water - #810-3 < 0.01 < 0.01 < 0.05 < 0.01< 0-02 4.7fl < 0 05 < n 05< n nm < 0 0 5

78 3609 10-3 Well Water - ff910-3 < 0.01 <0.01 < 0.05 0.24 < 0.01 40.50 0.15 < n.nni* 005 p.in

78 3610 10-3 10-3 Well Water-fflO < 0.01 < 0.01 < 0.05 0.0ft < o.m fi.Q7 0 1 0 < n noi < O 0 5 < n ns

<0.0513 3611 0.07 < 0.01 7.0010-3 Well Warer—011 0.0710-3 < O 001 < O 05 < O 05< 0.01 < 01 Q|
I

< 0.0173 3612 10-3 < 0.05 0.05* < 0.01Well Wafpr-ft?
Well Water-014

10x3. n.QR < 0 05 < 0.05*3. 3ft* < n .nni< n .m
i10-378 3613 10-3 < 0.01 \ <0.01 <0.05 0.03 < 0.01 6.10 0.06 < 0.05 n.ns< n. nm

Note: Wells 1 & 7 did not yield sufficient water for sampling.

Table I - Analyses of water from test holes at the Ash Pond Site on Crutchfield Branch

An.iViC.I Lai-'* » • V

IAnalyiii Performed By:Aaatvitft Ranuntcd by; Qr ttpfln 1J . HynLms 10-13-78Tom Crawford
Dwvtninn Haro -
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. Selenium, chromium, boron, and, in isolated instances,

mercury and barium exceeded the proposed EPA Public Water

Supply Guidelines."

"Water leaking from a pond will pass through a soil

layer before mixing with ground waters. A series of batch

and column tests using ash and sludge leachate in contact

with natural soils was used to determine the degree of

removal of trace elements in pond subsoil. Passage of pond

effluent through soil was found to provide significant pro-
tection against ground-water contamination by trace elements."

Similar sorption tests were made on the soils from the

upper two feet of test holes B-ll, B-12 and near the site of

B-13 adjacent to the property lines in the proposed ash pond

site and also on the ash sludge from the bottom of the exist-
ing ash pond at the Hyco Plant near Roxboro. A water sample

was taken from the ash pond and analyzed to determine the

concentrations of certain trace elements prior to any contact

with the soils. The water sample was then filtered through

a 3 3/4-inch re-packed column of material from each test hole

and the ash pond sludge. The results of the analyses are

given in table 2. In contact with the ash pond sludge,

the water absorbed additional arsenic and selenium as

11

shown in the table. However, after passing through the

3 3/4-inch columns of soils from the test holes, the con-
centrations of all measured constituents, except iron, wereC

10



Toial
Nickel
mg/1

Total
Zinc
mg/1

Date
Rec *d•

Total
Selenium

Total
Mercury
mg/1

Total
Iron
mg/1

Total
Lead
mg/1

Total
Copper
mg/1

Total
Chromium
me/1

Total
Arsenic
mg/1

Total
Cadmium
mg/1

Identification

1/15/79 <0.01 0.05*<0.05* <0.001* < 0.05*Raw water from
Hyco Ash Pond

11.75< 0.01* <0.05* <0.05< 0.01

Water from Hyco Ash Pond
after filtration through
3 3/4" column of ash
sludge

1/15/79 0.161.37<0.050.06

r

Water from Hyco Ash Pond
after filtration through
3 3/4" column of soil
from test holes at:

1/15/79

0.14< 0.01<0.001 <0.05< 0.05 0.06<0.05 17.3**< 0.01 < 0.1B-ll
0.24< 0.01<0.05B-12 <0.0010.18< 0.1 <0.05 0.610.07< 0.01

Near site of B-13 <0.05<0.01< 0.05<0.001<0.05 4.97< 0.01 < 0.1 0.090.06

* Typical values from previous water samples.

** High concentration of Iron may be due to presence of iron-stained sediment in water sample.-
Table 2 - Analyses of filtered water from test holes at Crutchfield Branch Ash Pond Site

and water from the Ash Pond at the Hyco Electric Generating Plant

c



rc
substantially reduced, and in most cases were less than the (
laboratory's limit of detection.

These results are quite similar to those determined by

the Radian Corporation in the study mentioned earlier.
It must be emphasized here that if only 3 3/4 inches of

the natural material from the proposed pond bottom can remove

such quantities of the trace elements in 48 hours as illustrated.
there cannot be much threat of contamination to the water table

aquifer by leachate from the ash pond.

In the "Summary and Conclusion" section of the Radian

Corporation report, on page 3, it further states, "Even for

those few elements exceeding the proposed water standards,

typical soils were found to give some degree of protection.
The soils studied ranged from a clay which gives complete

protection to a sandy soil typical of Southwestern conditions.
For example, 40 feet of soil similar to that at Station 3

(clay - 90% Kaolinite, 10% MontmorilIonite, permeability

7.4 x 10 will remove over 95% of the selenium and chromium

from pond leachate after 10 years of continuous flow,

with a high percentage of sand provides the least protection.
However, 50 feet of even this type of soil will remove over

95% of copper, arsenic, or zinc after 10 years flow."

Soil

"The assumptions used in the calculations of sorption of

trace elements by soil are conservative. Trace elements do

11 /(



{

not appear to be a serious barrier to the use of ponding as a

disposal method for sludge or ash. The initial concentration

levels in pond waters are generally low."

From page 47 of the same report / "Over even an estimated

30-50 year active life most soils will provide substantial

protection against trace elements reaching an aquifer. The

assumption used in these calculations are very conservative

in that ash and sludge materials will tend to be self-sealing
due to the small particles plugging the soil formation. This

will reduce the actual flow giving even more protection than

is calculated."

The point to be considered here is that the proposed

ash pond bottom can be made virtually impermeable by sealing

the creek channels and outcrops as mentioned above. Further-
more, as stated in the Radian Corporation's report, the

degree of impermeability will increase with use as more ash

and sludge are deposited on the bottom.

Early in the summer of 1978, a brief study was made of

the effects on the water table of the twelve-year old ash

pond at the Hyco Electric Generating Plant. Three wells

tapping the water table aquifer were drilled downstream

from the pond near the dam as shown in figure 4. A water

sample was collected from the ash pond, from wells 1 and 2

and also from a privately-owned well about 2500 feet from

12
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RcmatkiSection
Environmpnlal

Application a7 2 1 f

CP&L Special Analyses • MayQ Creek
Well Waters - Tom Crawford

Technology 7 8 2 1 £ \
Carolina Power & Light Company

Revition Qaie
5/16/77

Effective Date
5/16/77

Sample Not

pg/ml
Nickel

Pg/ml
Zinc

Mg/ml
Cadmium

Wg/ml
Iron

Pft/ml
Arsenic

Wg/ral
Chromium

Wg/ml
Copper

pg/ml
Lead

Wg/ml
Mercury

pg/ml
Selenium

DaleDateSample
IdentificationSampledReceived

1 Q7R
No

/o,oof 0.160.04< 0.01 < 0,05 < 0.05 < 0.05 < 0.05 < 0.01Rox. Robinson WeLI < 0,016/678 2181
7/

Hole fll(Rox Oil) < 0,01 < 0.Q2< 0.01 < 0.05 < 0.05 < 0.05 2.296/6 < 0.05 < 0.01218278

t*6/6 Rox Hole #3(Dan) < 0.01 < 0.05 < 0.01< 0.01 < 0.05 < 0.05 < 0.050.04 1.93218478
it < 0.056/6 < 0.02 < 0.05 < 0.01< 0.01 < 0.05 < 0.05 < 0.05Mayo - Crutchfield < 0.Q178 2185

< 0.01 < 0.05 < 0.02 < 0.056/6 Mayo -CA-17(S) < 0.01 < 0.05 < 0.05< 0.05 < 0.0178 2186
H

6/6 < 0.05< 0.01 < 0.01 < 0.0578 Mavo -CA-1B < 0.05 < 0.02 < 0.05 < 0.012187
r

Mavo CA-326/6 < n.m < ft-ns < n.n~s< o.m < n.n?. < n.ns < n.ns < n.m < n.ns78 2188

c
Table 3- Analyses of water samples from test wells at the Hyco Plant and Crutchfield Branch and older test holes

at the Ash Pond Site .

I e.M»...«» Aml.'irsl I almiaiorv /

Analytic Performed By W. BrownAnalytif Requeuedby

QimnHlfin!!•••i «
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the ash pond. The samples were analyzed for certain trace

elements as shown in table 3. With the exception of zinc and

copper, all tested constituents were below the limits of

detection. These results again reinforce the Radian Corpora-
tion report that a few feet of clay can give essentially

complete protection against the trace elements that occur in

ash pond sludge.

The twelve test holes drilled during the summer of 1978

were finished as observation wells in order that periodic

water-level measurements can be made and samples of water can

be taken for analyses of the trace elements. They will provide

a monitoring system to detect the trace elements in the ground

water if contamination should occur in the future. Analyses

of the natural ground water in the observation wells are

shown in table 1. The data in the table indicate that the

natural concentrations of most of the trace elements are too

small to be detected by the available laboratory methods.

SUMMARY

Coal-fired electric generating plants produce significant

quantities of ash that contain certain heavy minerals or trace

elements. When disposed of by ponding, these heavy minerals

can solubilize and, under some hydrologic conditions, may

infiltrate through the pond bottom to the underlying ground-
water aquifer. It has been determined through actual field

13



and laboratory studies that the concentrations of the heavy

minerals can be significantly reduced by filtering the leachate

from the ash ponds through natural soils. Soils containing

large proportions of clay afford the most efficient filtra-
tion. For instance, soils containing at least 90% clay can

remove over 95% of the selenium and chromium after 10 years

of continuous flow through a 40-foot section.

Soil conditions at the proposed ash pond site at the

Mayo Electric Generating Plant are adequate to provide

excellent protection to the ground-water aquifer both in

preventing significant leakage from the pond and in reducing

the concentrations of the heavy minerals by filtration before

the leachate reaches the aquifer. Average permeability of

the natural soil should be in the order of 3 x 10 In

those parts of the ash pond where soil cover over the rocks

is thin or absent, such as at rock outcrops and in the

stream channels, special effort must be made to seal the

possible leakage paths with the addition of natural clay and

bentonite. Settlement of ash and sludge will continually

reduce the permeability of the pond bottom with usage.

Subsurface flow in the aquifer will not be laterally

away from the pond but rather towards the existing stream

Some flow could occur under the dam and sub-
parallel to the channel of Crutchfield Branch for a relatively

short distance and then discharge upwardly into the stream.

channels.

14
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The small amount of leachate that may flow under the dam

should be rendered essentially free of excess heavy minerals

through the action of filtration through the soil and dilu-
tion with the natural ground waters within a few hundreds of

feet below the dam or by the time natural discharge returns

it to the stream. Periodic sampling of the ground water

from the observation wells around the pond will detect any

evidence to the contrary.
In consideration of the natural action of the soils on

heavy minerals in the leachate, the dilution effects of

mixing with the natural ground water, and the fact that there

are no water supply sources or major water courses for miles

downstream from the ash pond dam, it is difficult to imagine

that any significant adverse impact on the ground water

aquifer could be caused by ponding of the ash wastes at the

proposed site.

I certify that this report on the ground-water conditions
at the ash storage pond at the Mayo Electric Generating
Plant site was prepared by me or under my direct supervision.

07^7- .xvuunin;,,Signed i
'//

Edwin 0. Floyd, P.E.
January 31, 1979
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Soil DescriptionDepth Interval

Boring No. 3

1' Reddish brown silty clay

Brown sandy clayey silt with boulders

0'
121

Brown micaceous silt with boulders
(Very hard drilling)

13.512

Auger refusal

Green hard rock with thin seams
of quartz

Gray-white hard granite with seams
of quartz

13.5

13.5 - 17.0

3917

Boring No. 4

Brown silty sandy topsoil

Brown silty gray clayey sand

1.5'0

1.5 5.5

Brown weathered rock
Auger refusal

5.5 7.0

Gray-brown granite with weathered seams

Gray hard granite

7.0 - 10.0

10 17

Boring No. 5

Reddish brown topsoil with gray
clayey sand

Brown silty soil with gray sandy clay

Gray-tan soil with gray silty clay
and gravel

Brown-tan sandy silty weathered rock

0' 0.5

0.5 6.0

6.0 - 10.0

10.0 - 13.5

Auger refusal

Gray very broken granite

13.5

13.5 - 29

2
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Soil DescriptionDepth Interval

Boring No. 6

Brown silty sandy clay

Brown sandy silt with some clay
and weathered rock layers

1.0'0'
7.01.0

Brown weathered rock - hard
drilling

7.0 9.0

Auger refusal

Brown sandy soft granite

Gray granite with weathered seams

9.0

9.0 - 15.0

15.0 - 30.5

Boring No. 7

Reddish Brown silty clayi0' 5.0

Brown-tan fine sand with silty
tan clay

5.0 - 29.0

Brown-tan weathered rock with
fine silty sand

25.0 - 35.0

Boring No. 8

Reddish brown silty clay0' 0.5'

Tan weathered siltstone0.5 6.0

Brown fine sandy silt

Auger refusal

Greenish-tan broken granite and
quartz with limestone layers

Greenish limestone with layers of
quartz and granite

Gray broken granite with thin layers
of limestone and seams of quartz

6.0 - 11.0

11.0

11.0 - 17.0

17.0 - 24.0

24.0 - 40.0

3
I<
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cSoil DescriptionDepth Interval

Boring No. 9

0' r Brown clayey sandy topsoil0.7

8.0 Brown tan with gray silty sand with
some clay

Pinkish-gray micaceous silty weathered
rock

0.7

8.0 - 14.5

14.5 Auger refusal

Pinkish gray broken granite with
thin quartz layers. Silty layer
from 25.5' to 26.5'

14.5 - 30.0

Boring No. 10

Gray-brown fine sandy topsoil

Gray-brown medium to hard highly
weathered rock

0' 0.4 *

0.4 9.5

(Gray-brown medium to hard highly
weathered rock with pebbles

Auger refusal

9.5 - 18.8

18.8

18.8 - 40.1 No logs

Boring No. 11

Brown-tan sandy micaceous silt and
weathered rock

0 * 7.0'

7.0 - 10.0 Tan weathered rock

10.0 Auger refusal

Gray broken granite

Gray granite with thin quartz layers

10.0 - 18.5

18.5 - 30.5

4



Soil DescriptionDepth Interval

Boring No. 12

Brown clay and sandy topsoil

Reddish brown silty clay with trace
of fine sand

0' 0.4'

0.4 7.0

Yellowish-tan silty sandy weathered
rock with small pieces of broken
quartz

Gray-tan weathered rock

Auger refusal

7.0 - 17.0

17.0 - 20.0

20.0

37.5 No logs20

Boring No. 13

Not drilled

Boring No. 14

Yellowish brown silty clay with
broken rock fragments

Gray weathered rock

Auger refusal

Gray-tan granite with weathered seams

0' I17.0

17.0 - 31.5

31.5
31.5 - 42.5

5
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State of North CarolinaDepartment of Natural Resources and Community Development
Wilmington Regional Office

James G. Martin, Governor
S. Thomas Rhodes, Secretary Bob Jamieson

DIVISION OF ENVIRONMENTAL MANAGEMENT

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

September 8, 1987

Mr. G. H. Warriner, Manager
Environmental Services
C P 10W

SECTION
L Sharon Harris Energy and

Environmental Center
Route 1, Box 327
New Hill, North Carolina 27562

Subject: Notice of Non-Compliance
Contravention of Provisions of

15 NCAC 2L
Carolina Power and Light
Company (CP&L)

L. V. Sutton Steam Electric
Plant

Wilmington, New Hanover County
Dear Mr. Warriner:

This letter is to notify CP&L of violations of certain provisionsof .15 NCAC 2L, Classifications and Water Quality StandardsApplicable to the Groundwaters of North Carolina (copy enclosed ),at the L. V. Sutton Plant near Wilmington, North Carolina.
Specifically, groundwater quality data submitted to the NorthCarolina Division of Environmental Management (DEM) by CP&L (andby Cape Industries) show that water and wastewater in surfaceimpoundments at the L. V. Sutton Plant have resulted in thecontamination of the Surficial Aquifer,
contraventions of total dissolved solids (TDS) and chloride (Cl)standards assigned to Class GA waters at and beyond the perimeterof compliance of the ash pond.

These data indicate

7225 Wrightsvillc Avenue, Wilmington, N.C 2K403-36% •Telephone 9l9-25t>4lf > l

An Equal Opportunity Affirmative Action Employer

I/A

Rdemonia
Typewriter
Hart Exhibit 24B
Docket No. E-2, Sub 1219
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Page Two
Mr. G. H. Warriner
September 8, 1987

The sources of groundwater pollution at the L. V. Sutton Plant
include the intake canal, Lake Sutton, the lined ash pond and the
unlined ash pond (collectively called the ash pond). During the
period May 1985 through February 1987, Class GA violations for
TDS were apparent in three monitoring wells that are located at
or beyond the perimeter of compliance for the ash pond; and
during that same period, a Class GA violation for chloride was
apparent in one monitoring well that is located beyond the
perimeter of compliance for the ash pond. During this period,
the TDS standard (500 mg/1) was exceeded three times, and the
chloride standard (250 mg/1) was exceeded one time (well 3B at
Cape Industries showed a chloride concentration of 253 mg/1 on
January 29, 1987).
This letter will serve to confirm our conversations regarding
this issue and to acknowledge receipt of your request for a
Special Order by Consent (SOC) and drafts of such an order. We
understand that you are planning to achieve compliance by keeping
the chloride and TDS levels below the standards in Lake Sutton by
closely regulating the intake to the lake. While this may be a
satisfactory long term solution, the fate of these pollutants in
the interim must be addressed.

When we have completed a review of your request I will call you
to arrange meeting so we can discuss this further and develop a
schedule of compliance.

If you wish to discuss this matter further, please call me.

Sincerely,

Charles Wakild
Regional Supervisor

CW:kc

L. P. Benton, Jr.
Perry Nelson
Kent Wiggins
Central Files
WQS-WiRO
GWS-WiRO

cc:

<•-* *

•V** /..
* ..•- .*V.-•*v - ••
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SUTTON LAKE CHLORIDE INTRUSION HISTORY/'
CHRONOLOGY OF EVENTS

Item Event Date

Lake Sutton constructed and put into operation.A
1972

Chloride levels increase in wells "J," "Q," "K" nextto Sutton Lake from 3-6 ppm to 15-30 ppm.
B

Late 1975
Mr. L. P. Stephens and Mr. Humphrey of Carolina Power
and Light Company (CP&L) contacted concerning higherchlorides in service wells' next to Sutton coolinglake. Mr. Humphrey indicated lake blown down only
once since start-up in 1972 due to state regulations.Mr. Jerry Mingle of CP&L given samples of Hereofina
wells adjacent to lake.

C

June 1976

Meeting at Hanover Plant concerning Hereofina well
chloride instrusion problem with CP&L.

D

September 16, 1976Present:

)Mr. L. P. Stephens
Mr. Jerry Mingle
Mr. Emil Ruegner

) CP&L
)

(
)Mr. H. E. Wilder

Mr. W. W. Rich
Mr. J. K. Humphrey
Mr. L. S. Avery
Mr. R. K. Littlefield )

)
) Hereofina
)

Mr. Stephens concluded that there is a "mutual11

problem, but nothing could be done. It was agreed
to continue to monitor water quality and meet
regularly.

v i

Consultation with Mr. Garland Sydnor of Sydnor
Hydrodynamics confirms chloride contamination is
coming from Sutton Lake. Sydnor recommends .corrective action.

E

January 1977
Meeting with CP&L at Hanover Plant - Mr Jay Hinson,Mr. Eddie Youngblood - CP&L; Mr. W. T. Laffey,
Mr. A. J. Strikol - Hercules and Hercofina.

F

February 9, 1977

Alternatives suggested by Sydnor presented to
CP&L to solve Hercofina chloride problems.

- to use their own consultant.
CP&L



Sutton Lake Chloride Intrusion History
Page 2

(

Follow-up meeting with CP&L at Hanover Plant on
chloride intrusion problem.

G
March 24, 1977

)John Carter
Emil Ruegner
Jerry Mingle
Ron Barwell

) CP&L
)
)

)H. E. Wilder
W. W. Rich
A. J. Strikol
R. K. Littlefield
G. E. Appleton

)
) Hereofina
)
)

W. T. Laffey - Hercules

G. Sydnor - Sydnor Hydrodynamics

CP&L asks for more data, some of which was in
Sydnor *s report, which they had.

Follow-up meeting with CP&LH May 10, 1977

( Garland Sydnor - Sydnor Hydrodynamics

)Emil Ruegner
J. Hinson
J. M. Sell
R. M. Coats
John Monroe, Jr.

)
) CP&L
)
)

)H. E. Wilder
L. S. Avery
R. K. Littlefield
A. J. Strikol
A. R. Lester

)
) Hereofina
)
)

W. T. Laffey - Hercules

More discussion but nothing resolved nor action
taken. CP&L promised an answer to what they
planned to do.

Jay Hinson(CP&L) informs A. J. Strikol(Hereofina)
that CP&L will hire a consultant to investigate
chloride intrusion problem.

I

May 23, 1977



Sutton Lake Chloride Intrusion History
Page 3

(

Mr. John S. Monroe, Jr.(CP&L District Manager)
informs Mr. H. E. Wilder(Plant Manger of Hercofina)
that CP&L has no liability and cannot participate
financially.

J

August 2, 1977
Telephone conversation initiated by J. R. Ross,Hercofina Vice President, to Mr. Fred Day, WilmingtonManager, CP&L, expressing concern on the constructionof a CP&L expanded ash pit of 120 acres.

K

June 10, 1983
Letter from J. R. Ross (Hercofina) to Mr. 0. W.Strickland, Head, Solids and Hazardous Waste
Management Branch Department of Human Resources,Raleigh, North Carolina. Letter expressed Hercofinaconcern in that new 120-acre ash pit would be betweenthe cooling lake and the Hercofina wells increasing
the possibility of the leachate from the ashesreaching the Hercofina wells.

L

June 10, 1983
M Mr. Preston Howard of North Carolina Department of

Natural Resources contacted concerning constructionof new 120-acre ash pit by CP&L. Requested Hercofinasubmit data in cause-and-effeet relationship on
Hercofina wells from CP&L ash pit. June 10, 1983
Meeting at the CP&L Sutton Plant between CP&L and
Hercofina to review ash pit construction
specifications and planned operating timetable.
Present were Fred Day, Emil Ruegner, William Boros -CP&L; and J. R. Ross and W. W. Rich - Hercofina.

N

June 17, 1983
Letter from C. I. Hartsoe, Hercofina Environmental
Engineer, to Mr. Rick Shiver, Department of Natural
Resources and Community Development. Well water
analyses 1973 to 1983 supplied to Mr. Shiver.

0

June 17, 1983
Request by Hercofina to CP&L(letter from J. R. Ross
to Fred Day) to line new ash pit.

P

June 30, 1983



Sutton Lake Chloride Intrusion History
Page 4

Meeting in Raleigh with State to get clarification
that fly ash slurried in water is considered
wastewater by the State, thus requires an NPDES
permit - No new permit application is required for
120-acre ash pit as it is considered an addition to
the present permit. It was explained that the only
recourse Hercofina had was to go to court to stop
construction of the ash pit.

Q

July 6, 1983

Present for Hercofina were J. R. Ross; J. G.
Wendle, Jr.; C. I. Hartsoe; and Ed Wolper(Hercules).
Representing the state were H. D. Crisp and
A. Monberry, Division of Environmental Management;
and B. Meyer, B. Glasser, and G. Babb of the
Department of Human Resources, Solid and
Hazardous Waste Branch.

Telephone call - CP&L Regional Manager, R. Lively,
to W. W. Rich, Hercofina Production Manager, to
suggest establishing a joint committee to work at
solving the problem.

R

July 20, 1983
July 22, 1983

Joint CP&L-Hercofina committee meetings and
conversations to discuss the problems and to
outline possible solutions. File contains
minutes of all these meetings.

S July 28, 1983
August 3, 1983
August 30, 1983
September 13, 1983
October 6, 1983
November 18, 1983
December 15, 1983
December 18, 1983

(

Letter from J. R. Ross to Robert F. Helms,
Director of North Carolina Department of Natural
Resources and Community Development,
outlines plant chloride problem and requests

T

Letter

1) Modification of standards to protect
Hercofina rights,
A meeting with Commission before
January 15, 1984.

2)
December 12, 1983

J



Sutton Lake Chloride Intrusion History
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i

Meeting at plant with CP&L to discuss J. R. Ross
letter of December 12, 1983.

U
December 15, 1983

Present were R. L. Lively and F. N. Day for CP&L;
and R. K. Littlefield and W. W. Rich for Hercofina.

Telephone call from R. Lively to W. W. Rich on
this same subject. December 18, 1983

Lively and Day suggested and discussed

1) Committee between CP&L and Hercofina to
solve problem be disbanded since matter
was out of their hands.

2) CP&L fear of media attraction - "another
Flemington."

3) Suggested Jack Ross pull back the letter
to Helms.

Letter from James M. Davis, Jr., CP&L Vice President,
to Robert Helms, Division of Environmental Management
(DEM), refuting the Jack Ross letter.

V

December 28, 1983

i
w Letter Robert Helms, DEM, to Jack Ross suggesting

meeting with Division staff week of February 13,
1984. January 17, 1984

Meeting with Division of Environmental Management
staff in Raleigh. Present:

X *

February 14, 1984

)J. R. Ross
J. G. Wendle, Jr.
W. W. Rich

) Hercofina
)

C. Wolper - Hercules Law Department

)Rick Shiver
Chuck Waklid
Arthur Monberry
Perry Nelson
Lee Laymon
Kathryn Poston

)
) Division of Environmental

Management)
)
)

Y Letter from J. R. Ross, Hercofina,
Helms, DEM, on our recommendations on proposed
groundwater standards.

to Robert F.

March 7, 1984
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(

Hearing on proposed changes on groundwater
classifications and standards in Raleigh, North
Carolina at 6:00 p.m.

Z

March 13, 198A

Statement by W. W. Rich, Hereofina, and Harry
Peek, formerly of DEM.

Letter from W. W. Rich to Ms. Poston to ask that
Hercofina comments on regulations be included as
part of public record.

AA

March 15, 1984

Letter by B. J. Furr, CP&L Vice President, to Mr.
William C. Mills, DEM, requesting change in
authorization to construct CP&L ash pit to include
12~inch clay liner.

BB

March 26, 1984

CC Letter to Ms. Kathryn Poston, DEM, from Mr. James M.
Davis, Jr., CP&L, commenting on Hereofina 1s proposed
modifications to groundwater regulations. April 2, 1984

DD Letter from J. R. Ross to R. L. Lively congratulating
CP&L for planning to install impervious clay liner
in ash pit. April 24, 1984

Letter to W. W. Rich from Robert F. Helms.EE June 4, 1984

DEM staff response on March 13, 1984 hearing and
comments made by participants: “Changes to
protect other user requiring higher quality waters
may be considered at a later date.“
“It is believed that regulations as written are
currently adequate to protect specific high quality
groundwaters in a case-by-case basis through the
Antidegradation Provision.

“However, the Commission may exercise its authority
to protect the natural quality of the groundwaters,
and has expressed in these regulations that it is
their policy to do so. The Antidegradation Statement
expresses the Commission's intent.11

FF Letter to Mr. Robert F. Helms, DEM, from J. R. Ross.
Letter notes comments by DEM staff on March 13, 1984
hearing participants June 9, 1984
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(

Telephone conversations between C. I.'Hartsoe and
Rick Shiver, DEM, outlining plans for CP&L ash pit
monitoring wells. CP&L ash pit completion postponed
to next year. Also, CP&L will change the liner to a
cement-stabilized ash liner.

GG

November 13, 1984
November 21, 1984

Telephone call from Emil Ruegner, CP&L, to W. W.
Rich.

HH

January 27, 1986

CP&L ash pit 12-inch packed clay liner was installedin ash pit. Ash pit was put in service November
1985.

Meeting of Ron Walton, W. W. Rich, and J. G. Wendle,
Jr. with Rick Shiver, DEM, expressing continued
concern at the local level with CP&L contamination
of Cape Industries wells.

II

February 17, 1986
JJ Letter from W. W. Rich to Mr. Charles Waklid , DEM,

expresses continued conern with CP&L contamination
of Cape Industries wells, especially with the
start-up of the new 120-acre ash pit in November of
1985. February 16, 1986(

WWR/dcp
March 27, 1986
Revised April 4, 1986



State of North Carolina
Department of Natural Resources and Community Development

Wilmington Regional Office

S. Thomas Rhodes, SecretaryJames G. Martin, Governor
September 17, 1986

Mr. G. H. Warriner, Manager
Environmental Services
Carolina Power and Light
S.H.E.E.C.
Route 1, Box 327
New Hill, NC 27562

SUBJECT: Response to Your Letter Dated
05 September 1986
Expanded Compliance Monitoring System
Carolina Power and Light
L. V. Sutton Plant
Wilmington - New Hanover County

Dear Mr. Warriner:

Attached please find your copy of CP&L Drawing D-3235 with the proposed
locations of five multi-well stations: three are new stations; and two
involve upgrading existing stations(2A and B; 4). All total, CP&L will
need to construct twelve(12)new wells to provide a compliance monitoring
system for its discharge canal, ash ponds and cooling lake.
Your favorable consideration of this proposal will be appreciated.

•?

If you have questions, please do not hesitate to call me.

Sincerely,

SH 0 vj y r
Rick Shiver
Hydrogeologist

Attachment

cc:- Water Quality-WiRO
Central Files

•-•V •*:

-i.

7225 Wrightsville Avenue, Wilmington, N.C. 28403-3696 •Telephone 919-256-4161

An Equal Opportunity Affirmative Action Employer



CMUL
Carolina Power & Light Company

Shearon Harris Energy & Environmental Center
Route 1, Box 327

New Hill, North Carolina 27562

SEP 05 Uj(s ESS-86-1199Serial No.:

Mr. Rick Shiver
Regional Hydrogeologist
N.C. Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, NC 28403 SEP 8 1986

GROUNDWATER SECTION
WHMINGTON RfiGKm OfflCS

RE: SUTTON S.E. PLANT
GROUNDWATER MONITORING

Dear Mr. Shiver:

As related to you by T. J. Crawford and C. K. Ross, please find enclosed two
CP&L Drawings D-3235• The drawings depict the Sutton Plant general layout and
the existing groundwater production wells.
Based on the telephone conversation between you and Messrs. Crawford and Ross,
it my understanding that you will note on the drawings those locations where
you believe new or additional monitoring wells would be in order,
understand, the monitoring wells requested by the Division of Environmental
Management (DEM) are intended to allow CP&L to demonstrate compliance with
relevant groundwater standards.

As I

After you have located the proposed new wells, please forward one of the
drawings to us (retain the other for your copy) for our review. Either Tom
Crawford or Charlie Ross will get back to you shortly after we receive the
drawing. In the meantime, we will be preparing monitoring well applications
for submittal to DEM.

We appreciate the time you have spent with us in helping to develop an
acceptable monitoring program. Please call me at 362-3235 or Tom Crawford at
836-6920 if you have questions.

Yours very truly,

G. H. Warriner
Manager

Environmental Services

TJC/dfs (4107TJC)
Enclosure
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State of North Carolina
Department of Natural Resources and Community Development

Wilmington Regional Office

S. Thomas Rhodes, SecretaryJames G. Martin, Governor

July 28, 1986

Mr, G. H. Warriner, Manager
Environmental Services
Carolina Power and Light Company
411 Fayetteville Street
Post Office Box 1551
Raleigh, NC 27602

SUBJECT: Response to Your 6 June 1986
Letter of Proposal
Groundwater Compliance Monitoring
System, L. V. Sutton Plant
New Hanover County

Dear Mr. Warriner:

This is to inform you that the proposal in your subject letter is accept-able, except at each proposed location there' should be three(3)wells:
one exposed to the GB zone somewhere between 10-201; one exposed to the
GA interval somewhere between 20-35'; and one exposed to the GA interval
somewhere between 35-50'.
The construction of multi-well stations at each of the proposed locations
is the most certain way of providing the data needed to ascertain compliance
with 15 NCAC 2L(Classifications and Water Quality Standards Applicable to
the Groundwaters of North Carolina).
Your cooperation in this matter will be appreciated.
If you have questions, please do not hesitate to call me.

Sincerely,

tli’cK S hi’^^ h ® mi3 i 1986
GROUND WWBSf’UN

RALEIGH, N. C.
Rick Shiver
Hydrogeologist R.S.

: L#ob Cheekcc

7225 Wrightsville Avenue, Wilmington, N.C. 28403-3696 •Telephone 919-256-4161

An Equal Opportunity Affirmative Action Employer



Carolina Potveir & Light Company

JUN 6 186 ESS-86-753Serial:

Mr. Charles Wakild
Regional Supervisor
N. C. Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, NC 28403

RE: SUTTON STEAM ELECTRIC PLANT
GROUNDWATER MONITORING

Dear Mr. Wakild:

As discussed in the May 21, 1986 meeting in your office, attended by
you and Rick Shiver of the Division of Environmental Management (DEM) and
W. T. Bouras, T. J. Crawford, and me, enclosed please find Carolina Power &
Light Company's (CP&L) proposed groundwater monitoring program, which has been
expanded from the previous capability to include monitoring of those
facilities about which you have expressed interest.

Following your review, and concurrence with this proposal, CP&L will
immediately forward groundwater monitoring well construction permit
applications to your division. CP&L is prepared to install and operate the
proposed groundwater monitoring system within 60 days of receipt of the
required well construction permits.

Please contact me if you have any questions with respect to this
proposal.

Very truly yours

CkAJ —-/

G. H. Warriner
Manager

Environmental Services

TJC/pcj (2249TJC)
Enclosure

Mr. Rick Shivercc:

JUN io m-

W1LMINGT0N REGIONAL OFFICE
DEM

411 Fayetteville Street o p. o. Box 1551 © Raleigh, N. C. 27602
• v -** T~f " v* -*•
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CAROLINA POWER & LIGHT COMPANY
L. V; SUTTON STEAM ELECTRIC PLANT

GROUNDWATER MONITORING PROGRAM
WILMINGTON, N.C.

Introduction

Carolina Power & Light Company (CP&L), in accordance with the

Authorization to Construct issued May 8, 1984 for the Sutton Steam Electric Plant ash

pond expansion, presently monitors seven wells located in the aquifer on the east side of

the Sutton Steam Electric Plant. In accordance with 15 NCAC 2L .0202(a), DEM is

requesting CP&L to expand the existing groundwater monitoring program to demonstrate

compliance with applicable groundwater standards. To demonstrate compliance, CP&L
proposes six additional monitoring wells, strategically located on the east side of the

discharge canal and Plant cooling lake. The groundwater monitoring system would then

be capable of indicating compliance of the discharge canal, the cooling lake, and the ash
pond with groundwater quality standards.

Location of Monitoring Wells

As shown on Drawing D-3235 (attached), six of the existing monitoring wells

are located east of the ash pond, and the seventh existing monitoring well is located

southeast of the discharge canal outlet structure.
Three new monitoring wells are to be installed about 500 feet east of the

cooling lake, two additional wells will be located about 500 feet east of the discharge
canal, and the sixth new well will be located about 500 feet south of the discharge canal

outlet structure.

Six new monitoring wells are
proposed.

Construction of Monitoring Wells

The six new monitoring wells will be constructed in accordance with North
Carolina Standards for well construction as noted in 15 NCAC 2 C .0108. The collection
pipe will be 2" diameter PVC pipe, and each well will contain 5 feet of 2" PVC well

(2248TJC/pcj)



screen, at a depth of 22 to 27 feet, as done with the existing monitoring wells. The well

pipe will be grouted to the surface, and a steel casing will be installed, as shown on the
attached drawing.

Sampling of Monitoring Wells

The expanded Sutton Steam Electric Plant groundwater monitoring system
will be sampled quarterly, in accordance with existing standards and procedures.
Sufficient quantities of groundwater will be pumped from each well to perform all
required analyses.

Analyses of Groundwater Samples

Each sample will be analyzed by applicable analytical procedures for
chlorides, total dissolved solids, conductivity, and pH, in accordance with the 15th
edition of Standard Methods (1980).

Reporting of Data

Data will be reported to the Regional Supervisor of the N. C. Division of
Environmental Management, Wilmington Regional Office, within 45 days of the end of
each calendar quarter.

(2248TJC/pcj)
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[Power & Light Company

MAY 0 8 1238
erial: ESS-86-654

Vi &Y 9 1986

REGlOftM- OfWfc
DEM

Mr. Charles Wakild, Regional Supervisor
Wilmington Regional Office
N.C. Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, NC 28403-3696

WiLMlNGTON

RE: L. V. SUTTON STEAM ELECTRIC PLANT
GROUNDWATER QUALITY STUDY PLAN

Dear Mr. Wakild:

This is in response to your letter dated April 30, 1986 requesting that
Carolina Power & Light Company (CP&L) submit a study plan related to groundwater
quality investigations at the site of the L.V. Sutton Steam Electric Plant in Wilmington,
North Carolina. While CP&L has no objections to conducting necessary additional
groundwater monitoring studies at the site, we believe a thorough review of all existing
data is essential before formulating the requested study plan.

In that your letter referred to data from selected wells at Cape Industries and
the New Hanover County well field which CP&L has not had the benefit of evaluating,
we believe it is of great importance for us to meet with you to review that data. Due to
the relatively limited quantitites of groundwater available from the aquifer supplying the
area, and the demand placed on that aquifer, CP&L believes a thorough understanding of
the forces influencing the groundwater gradient are essential and integral to an expanded
well monitoring program.

Accordingly, we respectfully request copies of all information regarding the
location, depths, pumpage rates, and groundwater quality results from the New Hanover
County well field and any other wells located in the area. We will be happy to pay all
reasonable costs of data reproduction and transmittal. We also request a meeting with
you and your staff, preferably in your office at 11 a.m. on May 21, 23 or 28, to discuss
CP&L's study plan development in more detail. I will contact you next week to arrange
the meeting.

411 Fayetteville Street © P. O. Box 1551 o Raleigh, N. C. 27602
k . t



In the meantime, if you have any questions concerning this matter, please
contact T. J. Crawford in Raleigh at (919 ) 836-6920.

Yours very truly,
//1

Uj

R. B. Starkey, Jr.
Manager

Nuclear Safety and
Environmental Services

RBS/krs (406 0BSC)

Mr. Rick Shivercc:
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State of North Carolina
Department of Natural Resources and Community Development

Wilmington Regional Office
James G. Martin, Governor S. Thomas Rhodes, Secretary

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

DIVISION OF ENVIRONMENTAL MANAGEMENT

April 1986
JOMr. R. B. Starkey, Jr.

Manager
Nuclear Safety and Environmental Services
Post Office Box 1551
411 Fayetteville Street
Raleigh, North Carolina 27602

Subject: Compliance Review of Groundwater
Monitoring Data

NPDES Permit No. NC0001422
Carolina Power and Light(CP&L)
L.V. Sutton Plant
New Hanover County

Dear Mr. Starkey:

This letter is to acknowledge receipt of your 8 April 1986 correspondence. Also,
this is to notify you that the stafffs review of the groundwater monitoring data
collected at the facility to date, do suggest that additional groundwater evaluations
need to be performed in the area of the canals and impoundments at the L.V. Sutton
Plant.

Specifically, the chloride data from selected wells at the Cape Industries, chloride
and total dissolved solids(TDS)data from the compliance monitoring wells at CP&L,
and the chloride and TDS data from the wells at the New Hanover County well field,.
suggest the following:

1. It is possible that violation of the TDS Standard assigned to GA classified
groundwater exists at the perimeter of compliance that is downgradient from
the ash pond(s);

It is probable that the sources have resulted in an increase in the concentrations
of chloride and TDS that is fifty(50)percent of a GA Standard for chloride that
is 250 mg/1 and 500 mg/1 for TDS.

2.

Based on these findings, the Division of Environmental Management (DEM) by this
letter now requires CP&L to submit a plan of study that will accomplish the following
objectives:

Demonstrate that the sources are not contravening - and will not contravene - GA
Standards established for chloride and TDS;

7225 Wrightsville Avenue, Wilmington, N.C. 28403-3696 •Telephone 919-256-4161

An Equal Opportunity Affirmative Action Employer

1.



Page Two
Mr. R. B. Starkey, Jr.
April.JHtf, 1986

2. Demonstrate that the sources will not adversely impact potable water derived
from the New Hanover County water system.

You are referred to 15 NCAC 2L .0202(a), Classification and Water Quality Standards
Applicable to the Groundwaters of North Carolina, which explain the basis for requiring
this study.

A written proposal is expected within fifteen(15)days of receipt of this letter.
When finished, the study results will provide the basis for prescribing the ground-
water monitoring program at the facility.

If you have questions, please call Rick Shiver at(919)256-4161.
Thank you for your cooperation in this matter.

Sincerely,

Charles Wakild
Regional Supervisor

CW:RS:kc

cc: Paul Wilms
Perry Nelson

^
gar^k Shiver
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Carolina Power & Light Company

APR 8 1986 Serial: ESS-86-450

Mr. Charles Wakild, Regional Supervisor
Wilmington Regional Office
N. C. Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, N. C. 28403

RE: L. V. SUTTON STEAM ELECTRIC PLANT
GROUNDWATER QUALITY TEST RESULTS

Dear Mr. Wakild:

As requested by Mr. Rick Shiver of your office, through T. J. Crawford of
Carolina Power & Light Company’s (CP&L) Environmental Compliance Unit, I am
enclosing the requested data.

The data are average monthly values for conductivity and chloride
concentrations in the groundwater from the monitoring wells located near the new area
of the recently expanded ash pond at CP&L's L. V. Sutton Steam Electric Plant. We feel
that these data are suitable for general comparative purposes but suggest that caution be
applied if they are used for other purposes. While awaiting your response to the data
previously transmitted, and to the results from samples split with you, a formal test
program has not been in effect. Sampling reflected by the attached data was undertaken
for general information and did not invoke a standard or uniform sampling protocol,
particularly with respect to the flushing of wells prior to sample collection.

If you have any questions concerning this matter, please call T. J. Crawford
in Raleigh at (919) 836-6920.

Yours very truly,

R. B. Starkey, Jr.
Manager

Nuclear Safety and
Environmental Services

RBS/jww (3941BSC)
Enclosure
ce: Mr. Rick Shiver

Pffevbtaa w if !']$\%UJ ^ 1 I
APR 9 1986

WILMINGTON REGIONAL OFFICE
APR 10 1986

GRC'UFTOWATER SECTION
WILMINGTON REGIONAL OFFICE DEM

411 Fayetteville Street © P. O. Box 1551 © Raleigh. N. C. 27602



Enclosure 1 to ESS-86-450
Page 1 of 1

L. V. SUTTON STEAM ELECTRIC PLANT
MONITORING WELL DATA

WELL NUMBER
DATE PARAMETER 1A IB 2A 2B 3A 3B

December 1984 Conductivity
Chlorides

410 680 530 560 255
64 5

600
18 90 3 162

January 1985 Conductivity
Chlorides

445 485 256 460 255
81 32

695
29 72 32 104

February 1985 Conductivity
Chlorides

635 820 77 615 281
130 68

703
48 6150 163

March 1985 Conductivity
Chlorides

593 821 60 455 290
106 59

775
42 173 4 181

April 1985 Conductivity
Chlorides

579 814 59 564 253
93 49

879
49 169 4 200

May 1985 Conductivity
Chlorides

575 830 270 525 210
80 45

815
70 190 3 215

June 1985 Conductivity
Chlorides

715 803 56 465 153
68 45

1083
63 203 5 205

July 1985 Conductivity
Chlorides

820 800 59 385 210
42 49

840
98 166 3 226

Conductivity
Chlorides

August 1985 655760 56 220 151
30 45150 20 170

Conductivity
Chlorides

September 1985 700 810 500 150
70 40

120055
150 200 10 21?

October 1985 Conductivity
Chlorides

855 940 69 300 128
30 18

715
140 210 7 175

November 1985 Conductivity
Chlorides

820 918 78 303 83
43 17

700
105 203 13 173

December 1985 Conductivity
Chlorides

880 750 98 205 79
20 12

770
200 90 10 140

/on /M Don «
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Carolina Power & Light Company

Shearon Harris Energy & Environmental Center
Route 1, Box 327

New Hill, North Carolina 27562 Serial: ESS-85-877

Mr. Rick Shiver
Regional Hydrologist
N. C. Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, NC 28403

RE: TRANSMITTAL OF ANALYTICAL RESULTS -
GROUNDWATER MONITORING L. V.SUTTON PLANT

Dear Mr. Shiver:

In accordance with your letter of June 21, 1985, we are supplying, as an
enclosure, copies of the chemical analyses from the seven test wells at the L. V. Sutton
Plant. These samples were collected on May 1, 1985 under the direction of Mr. Mike
Marsh of DEM and Ricky Miller and Bruce Moorefield of CP&L.

We look forward to hearing from you with respect to DEM's interest in the
development of a monitoring frequency for these wells.

If you have any questions or comments, please call R. K. Miller at
(919) 836-7185.

Yours very truly,

> R. B. Starkey, Jr.
Manager

Environmental Services

RBSjr/pcj (3074RKM)
Enclosure

Mr. Charles Wakild (with enclosure)cc:

JUL 24 1985

WILMINGTON REGIONAL OFFICE
DEM
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State of North Carolina
Department of Natural Resources and Community Development

Wilmington Regional Office
S. Thomas Rhodes, SecretaryJames G. Martin, Governor

DIVISION OF ENVIRONMENTAL MANAGEMENT

June 21, 1985

Mr, Charles K. Ross
Senior Scientist
CP&L
P.0. Box 1551
Raleigh, NC 27602

SUBJECT: Transmittal of Analytical Results
Groundwater Monitoring System
Ash Pond
L.V. Sutton Plant
New Hanover County

Dear Mr. Ross:

Attached please find copies of the analytical results completed on water samplesthat , your crew and Mr, Marsh collected on 1 May 1985 from wells No. 4 and No. IB.
I would appreciate receiving copies of your analyses from all seven wells assoon as they are available.

Sincerely,

Sk 1
' v r -r-Ou‘c U-

Rick Shiver
Regional Hydrologist

RS/sbm

Perry Nelsoncc:

Attachments

7225 Wrightsville Avenue, Wilmington, N.G 28403-3696 •Telephone 919-256-4161

An Equal Opportunity Affirmative Action Employer



Enclosure to ESS-85-877- ’**Page 3 of 3

Test Well #4

UnitsValueName

4.3 mg/1
mg/1
mg/1

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

38.0
0.14

0.04
<0.001
<0.005

Nitrate + Nitrite (as N)
Total Arsenic
Total Chromium

mg/1
mg/liter
mg/liter

mg/liter
mg/liter

<0.002
<0.001

Total Lead
Total Selenium

(3077GTS/krs)



Enclosure to ESS-85-877
Page 2 of 3

>»

Test Well 2B

Name Value Units

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

73.0
330.0

10.0

mg/1
mg/1
mg/1

Nitrate + Nitrite (as N)
151 Total Arsenic
Total Chromium

0.90
<0.001
<0.005

mg/1
mg/liter
mg/liter

Total Lead
Total Selenium

<0.002
<0.001

mg/liter
mg/liter

Test Well 3A

46.0
130.0
0.19

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

mg/1
mg/1
mg/1

Nitrate + Nitrite (as N)
Total Arsenic
Total Chromium

0.26
<0.001
<0.005

mg/1
mg/liter
mg/liter

Total Lead
Total Selenium

mg/liter
mg/liter

<0.002
<0.001

Test Well 3B

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

220.0
'51 0.0

0.18

mg/1
mg/1
mg/1

Nitrate + Nitrite (as N)
Total Arsenic
Total Chromium

mg/1
mg/liter
mg/liter

0.20
<0.001
<0.005

Total Lead
Total Selenium

<0.002
<0.001

mg/liter
mg/liter

(3077GTS/krs)



Enclosure to ESS-85-877'’’

Page 1 of 3

Test Well 1 A

Name Value Units

mg/1
mg/1
mg/1

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

52.0
360.0

0.85

Nitrate + Nitrite (as N)
Total Arsenic
Total Chromium

0.73 mg/1
mg/liter
mg/liter

<0.001
<0.005

mg/liter
mg/liter

Total Lead
Total Selenium

<0.002
<0.001

Test Well 1 B

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

mg/1
mg/1
mg/1

170.0
500.0
0.34

Nitrate + Nitrite (as N)
Total Arsenic
Total Chromium

0.06
<0.001
<0.005

mg/1
mg/liter
mg/liter

mg/liter
mg/liter

Total Lead
Total Selenium

<0.002
<0.001

Test Well 2A

2.8 mg/1
mg/1
mg/1

Chloride
Total Dissolved Solids
Total Nitrogen (as N)

41.0
0.28

Nitrate + Nitrite (as N)
Total Arsenic
Total Chromium

0.29
<0.001
<0.005

mg/1
mg/liter
mg/liter

Total Lead
Total Selenium

<0.002
<0.001

mg/liter
mg/liter

(3077GTS/krs)
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N. C, DEPARTMENT OF NATURAL RESOURCES
& COMMUNITY DEVELOPMENT

/COUNTY LAB NUMBER

QUAD NO. • SERIAL NO. DATE REC'DDEM
REPORT TO:(circle one)

ARO, WSRO, MRO, FRO, WaRO,
WiRO, RRO, Ahoskie FO,
OTHER

GROUNDWATER FIELD/LAB FORM RECTD BY

DATA ENTRY BY CK

DATA REPORTED
PURPOSE: (circle one) baseline, pollution monitor, other

DATE COLLECTED Time . , By i Location or site

Description of sampling point Sampled interval

Remarks
(pumping time, air temp, etc,)

Field Analysis By:•• Lat, Long,

°c )dorSpec. Cond. Temp, AppearancêpH Taste

Lab Analysis

:f ' ug/.lAlkalinity to pH 4,5 P00310mg/1 Ag-Silver ~(P)-P00410 P01075 BOD mg/1
P00341ug/1Alkalinity, Hydroxide Al1-Aluminum(;D) P01106mg/1 COD•- .P71830 mg/1

ug/1 Coliform(Fecal MF)Carbonate mg/1 Ba-Barium £D) P01005P00445 /100mlP31616
L Coliform(total MF) -Bicarbonate mg/1mg/1 Ca~Calcium(D) P00915P00440 /100mlE31505•>

* -r
pH value(Vilen analyzed) ug/1Cd-Cadmium CD) P01025 TOCP00400 : units mg/1P00680t

Cr-Chromium(D) P01030PQ1000 • ‘J ug/1 ug/1Arsenic CD) Turbidity P82079 NTU

Ammonia(as Nitorgen)(D)ug/1mg/1 Cu-Copper(D) P01040 " •Carbon dioxide P00405 mg/1P00612 -7ug/1 Kjeldahl(as Nitrogen)'(D)Chloride|D) mg/1 Fe-Iron(D) P01046P00940 mg/1P00623 -'-
P71900 *'-

* Nitrate + Nitrite(as Nitrogen)(:D)poo631ug/1Color (True) Hg-MercuryP00080 units • mg/1

Li-Ljthium(P) P01130 •-' ug/1 Phosphorus, total as P(D)mg/1Cyanide P00720 P00666 mg/1
Mg-Magnesium(D) P00925
Mn-Manganese(D) P01056 j *

~ mg/1Dissolved solids(D) mg/1 Dissolved Solids - cond. meterP70301 :• P70304 mg/1
ug/1Fluoride(D) . mg/1P00951 Other Analyses:-̂

*•' Hardness(as CaCO-̂)(p) mg/1mg/1 Nat-Sodjum(D) P00929P00900
ug/1Hardness(non-carbonate)(D)P0Q902 mg/1

mg/1

Pb-Lead(D) P01049“
V •’2n-Zinc(D) ug/1 L

'
*.

mg/1 .. ..\

MBAS (D) P01090 'P38260 - .
ug/i K-Potassium(D) P00935 'Phenol(D) P34466

•V
5\mg/1Silica(D) P00955

’ « wSulfate(D) mg/1P00946
UMHOS/cmP00094- Specific Cond, MAY 31 1985D - Dissolved Analysis - submit filtered sample

Pink copy - Region LabWhite copy - Headquarters

GROUND WATER SECTION
CAIEIGH, a a

GW-54 Revised 1/12/82 WILMINGTON REGIONAL OFFICE



N, C, DEPARTMENT OF NATURAL RESOURCES
& COMMUNITY DEVELOPMENT

COUNTY LAB NUMBER

QUAD NO. SERIAL NO. DATE REC'D 1

DEM
REPORT TO:(circle one)

ARO,.WSRO, MRO, FRO, WaRO,
WiRO; RRO, Ahoskie FO,
OTHER

GROUNDWATER FIELD/LAB FORM RECTD BY

DATA ENTRY BY CK

DATA REPORTED -
(circle one) baseline, pollution monitor, otherPURPOSE:

DATE COLLECTED Time Location or site

Description of sampling point Sampled interval

Remarks
(pumping time, air temp, etc,)

Field Analysis By: Lat, Long,
!

°cTemp, v )dorSpec, Cond.pH Appearance Taste

Lab Analysis

Alkalinity to pH 4.5 P00310.ug/.lAg-Silver(D)P00410 mg/1 P01075 BOD mg/1
> - -ug/1 P00341Al-Aluminum(D) P01106Alkalinity, Hydroxide mg/1 COD•- P71830 mg/1

Coliform(Fecal MF). P0044-5 ug/1Carbonate mg/1 Ba-Barium(D) P01005 /100mlP31616
Bicarbonate Coliform(total MF). Ca-Calcium(D) .P00915 mg/1mg/1P00440 /100mlE31505
pH value fatten analyzed) Cd-Cadmium(D) P01025 ug/1 TOCP00400 * units mg/1P00680
Arsenic(D) ‘ ’ ug/1P01000 * ug/1 Cr-Chromium CD) TurbidityP01030 P82079 NTU

Ammonia(as Nitorgen)(D)ug/1Cu-Copper(D)Carbon dioxide mg/1 P01040P00405 mg/1P00612. .
f

Kjeldahl(as Nitrogen)'(D)ug/1Fe-Xron(D)Chloride(D) mg/1 P01046P00940 mg/1P00623
Nitrate + Nitrite(as Nitrogen)(D)poo631Color (True) ug/1P71900P00080 Hg-Mercuryunits mg/1

-• f
Phosphorus, total as P(1>)Li-Ljthium(D) PQ1130 '* ug/1mg/1Cyanide P00720 P00666 mg/1-

mg/TDissolved solids(D) Mg-Magnesium ~(P) P00925mg/l • . ’’J Dissolved Solids - cond...meterP70301 mg/lP70304
* ug/1P00951 *Fluoride(D) •V -. Mn-Manganese(D) P01056mg/l

• / i'mg/lHardness(as CaCO^)(D)
mg/lNay-Sodium(P) P00929P00900

P01049 ug/1Hardness(non-carbonate)(D)P00902 Pb-Lead (D)mg/l
Zn-Zinc(D) ug/1MBAS(D) . mg/l P01090P38260 m~tt 1985«- mg/1K-Potassium(D)Phenol(D) P00935ug/1P34466

/

mg/lSilica(D)
WILMINGTON REGIOW- OP*

PEM
P00955 « i

P00946 ‘ mg/lSulfate(D)

P00094 ’' UMHOS/cmSpecific Cond, MAY 31 1985

GROUND WATER SECTION
RALEIGH, fl. C.

D » Dissolved Analysis - submit filtered sample

White copy - Headquarters Pink copy - Region Yellow copy - Lab •<.,+>•

GW-54 Revised 1/12/82
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(. IDENTIFICATIONPOTENTIAL HAZARDOUS WASTE SITE
PRELIMINARY ASSESSMENT

PART 1- SITE INFORMATION AND ASSESSMENT
01 STATE 02 SITE NUMBER

D000830646NC

II. SITE NAME AND LOCATION
01(far °«Tgfi^Co.
Sutton Steam Electric Plant

02 STREET.ROUTE NO.,OR SPECIFIC LOCATION IDENTIFIER

US Hwy. 421
03 CITY 05 ZIP CODE 07COUNTY

CODE
08 CONG04 STATE 06 COUNTY

New Hanover
DISTWilmington 28405NC 65 07 *

09 COORDINATES LONGITUDELATITUDE
34 17 077 59

10 DIRECTIONS TO SITE (Starting from nearest public road)

In Wilmington at intersection of NC 133 and US 421, take US 421 north approximately
2.1 miles. Turn left into CP&L Sutton Plant entrance.

III.RESPONSIBLE PARTIES
01 OWNER (If known)

Carolina Power & Light Co.
02 STREET (Business, matting, residential)

P.0. Box 1551
03 CITY 04 STATE 06 TELEPHONE NUMBER05 ZIP CODE
Raleigh 27602 ( 919 836-6111NC

07 OPERATOR (I! known and different from owner) 08 STREET (Business,mailing, residential)

09 CITY 10 STATE 11 ZIP CODE 12 TELEPHONE NUMBER
( )

13 TYPE OF OWNERSHIP (Check one)

PRIVATE. B. FEDERAL: C.STATE DD.COUNTY E. MUNICIPAL(Agency name)

F. OTHER: G. UNKNOWN(Specify )
14 OWNER/OPERATOR NOTIFICATION ON FILE (Check all that apply)

11 ,19 ,80’^A. RCRA 3001 DATE RECEIVED: / / B. UNCONTROLLED WASTE SITE ICERCLA 103 c) DATE RECEIVED: C.NONE/ !MONTH DAY YEAR MONTH DAY YEAR
IV. CHARACTERIZATION OF POTENTIAL HAZARD
01 ON SITE INSPECTION

DATE
NO

BY (Check all that apply)
A. EPA
E. LOCALHEALTH OFFICIAL

>S(C. STATEB. EPA CONTRACTOR
F. OTHER:

RCRA interim status

D. OTHER CONTRACTOR1 /12 /82
MONTH DAY YEAR .

.(Specify)
CONTRACTOR NAME{S):

03 YEARSOFOPERATION02 SITE STATUS (Check one)

ACTIVE B. INACTIVE C. UNKNOWN ^UNKNOWN
ENDING YEARBEGINNING YEAR

04 DESCRIPTION OF SUBSTANCES POSSIBLY PRESENT,KNOWN,OR ALLEGED

A "south" andCoal fly ash is disposed of in an on-site 68 acre unlined lagoon.
"west” basin collect oil contaminants, boiler blowdown, flashtank overflow

05 DESCRIPTION OF POTENTIALHAZARDTO ENVIRONMENT AND/OR POPULATION

Groundwater contamination most likely although potential for surface water and
soil contamination should be thoroughly addressed also.

V. PRIORITY ASSESSMENT
01 PRIORITY FOR INSPECTION(Chacfc on®.// high or medium Is checked,completepart 2 - Waste Informationand Part 3 - Description of HazardousConditions and Incidents);dsC.LOWA. HIGH B. MEDIUM

(Inspection required)
D. NONE(Inspection required promptly) (Inspect on time available basis) INo further ectlon needed, complete current disposition form)

VI. INFORMATION AVAILABLE FROM
01 CONTACT

Grover Dobbins
02 OF(Agency/Organization) 03 TELEPHONE NUMBER
Carolina Power & Light/Raleigh (919)836-6083

04 PERSON RESPONSIBLE FOR ASSESSMENT

Len Bramble/Lee Crosby
05 AGENCY 06 ORGANIZATION
NC DHS/DHd S&HW Mgt. Br

07 TELEPHONE NUMBER 08 DATE
2 26 $5(919) 733-2178

MONTH DAY YEAR
EPA FORM 2070-12 (7-81)
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GROUND WATER SECTION"•JMUWH.a
Carolina Power & Light Company

Shearon Harris Energy & Environmental Center
. * Route 1, Box 327

New Hill, North Carolina 27562
«v

JUL 5 1984 ESS-81)-2(WSerial: 7X
*• fi/l* P ^’

Mr. C. R. Wakild
Regional Supervisor
Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, NC 28403

-f

GROUND WATER MONITORING WELLS - L. V. SUTTON PLANTRE:

Dear Mr. Wakild:

Carolina Power & Light Company has been required to install
groundwater monitoring wells in the vicinity of the ash pond at the
L. V. Sutton Steam Electric Plant in New Hanover County. A total of seven
monitoring wells are to be installed. Since no potable or industrial water
supply is to be furnished by these wells, we are hereby requesting a variance
to the requirements of 15 NCAC 2C .0107, Standard of Construction: Water
Supply Wells. Specifically, we are requesting that the requirements of
15 NCAC 2C .0107 (a)(1) and (3), (b)(4), (c)(5)(C), (c)(10), (d)(3) and (5),
(g)(3), (i)(1) through (8) we waived. Variances to the regulations are
provided for under 15 NCAC 2C .0118(b).

The monitoring wells will be installed as outlined in
Mr. Arthur Mouberry’s letter to Mr. B. J. Furr dated May 21, 1984 with the
addition of a pair of wells at 500 feet from the ash pond dike. This
additional pair will consist of one well screened from 10-15 feet below land
surface and one screened approximately 20-25 feet below land surface. All
wells will be installed using 2 inch schedule 40 PVC pipe using slotted PVC
pipe for a well screen. All wells will be installed in a "clean” manner,
including a 10-foot grout cap, to yield an uncontaminated sample for
analysis. Enclosed is a sketch map showing the monitoring well locations near
the ash pond. A well to measure background quality will also be installed
about 3000 feet southeast of the Sutton Plant in a remote area. This location
will be about 1300 feet away from the nearest plant water supply well.
Mr. Rick Shiver of the Ground Water Section has assisted CP&L in the field
location of these monitoring well sites.



JUL 5 1984Mr. C. R. Wakild -2-
I am sending Mr. Bob Cheek a copy of this letter for his concurrenceat Mr. Rick Shiver's request in order to expedite this matter.
If you need additional information concerning this request, please

contact me at (919) 362-3276 or Tom Crawford at (919) 836-6920.
Yours very truly,

R. B. Starkey/,
Manager

Environmental Services

r.

RBSjr/kjr (1695CKR)
Enclosure

Mr. Bob Cheek
Mr. Rick Shiver

cc:



' 1

t
£

o .

$•cn

*

&
<r

\019*<4

*



CPI_ conrmnQ£

> - t q - <a '4- C i0 3 0- f2 0 0 j

t

C PL- pOILSinTM.iNJ1S
l_ . V.

. -5.OTTOnOLAL-XiCr LLl - TO n̂ . CfT.AOJP.OQ- C! . TQHO._aoQUS

PH .1.0 OOlOl_ . t A.JTt.S.PLAT COOK.f £n .1
I

(1DSS ..X .CHAC.UlL OAU.DIi

i

- -r*--
.L.OX VST]OCr AS.H TO.nD, CJ.U_L_ HOT DU W 5>.SL D

POO- /AT.; UTA ST . TTOJ-.O T1A.DT. .... . T CTC?....QOOHI 1 AXiSTl.nO: . .

Ano <fO L PO.n O.S O.IWU . Gl. ..USTD .G0.n3O.DCTK/ tCYni
l

FOOL T^l Y^ACS. , . DO nilD .XQ. TOSLO fSTC--.ojTL
:

/^omronk. UDLLUS "?Q.P:.. TUOC^T ionT.M

!. n x Q o L S T v A a\ A n<X . porx c.oasi ^.ua - On

Or vT0-0-.LTO\ c-_ V T O i
_

!

; HX.\ ST \ no- . A5H POTTO '. WHt 250' l05TCIAD QT

dPL_ OJILL . A VO STALL . 3X AT.IOD U S O ' ADD 5QQ '„bOQ

.TVQr\ vTO D— O Or .PAU-AOL"011.0-3- A HD PDJIQUPOv.C V

A \L L Q1PinALvTXD. . TOT vTPAT.. . COILLSA.PTTLvS-_.
QOnSTaOCTt.D AT D AIOTTOTIO POT- PT>-ST . XV'A 'C. ..

.DISCode Cl HCacQFmA paoGLtAi,

..Acr ion f i; LOPSULT VOOL^ QCITCLT:.. A COOT, POST ' cci_

CLi /\ O Cr1_S / 'OD 20-3XVA <~i C ' IT C-ALVI i i o n S , . _ ) LOAAun.'CAl.L

LOSS - AT SO L PO-.iOD- TO SoGAiii lAC-3) .ACC V .r\ 'A rexr j.n c- t
~r

AFiA V",CL 00-0U - ST ..



c_o n FOO-̂ ancCL- r

06 - 21.-8+ ...C LOGO - 1300;
(
.

B1.U l30 D.i S

1Q .tV tl C_£_3_GJ_SI

i-tA-U-l—Ul JLXOSS

L.A.U DC '-4

:r. DuO^n .1030 - 1.13CJ3GOQ.AS jA£T U J I I M t.A U.
1

F D.Q/1 -.1130 - U2. S 5!< jQ F - v̂onrcoO- L O Gr.O 'C-X' FFA1n. - 0A5.1 >

IQ . 5CC - ACtl POn DJf T'T TO. ... QOS KAA/AXLO ra otc us.

130.0.F feQ/l .1"Z.3OSo TIOQ UQCAl <
_ O\ DD l

_
./\ vF i>'

1

FOLALJ l S l T C S .I'll L /\U- -Iat

4

T
•;

:

l
i

;
r

i

4

i
r



DIVISION OF
ENVIRONMENTAL

MANAGEMENTNorth Carolina Department of Natural
Resources&Community Development

4 m

Robert F.Helms
Director

James B. Hunt, Jr.,Governor James A. Summers, Secretary Telephone 919 733-7015

Groundwater Sect ion

21 May 1984

Mr. B.J. Furr , Vice President
Operat ions Training & Technical Services
Carol ina Power & Light Company
P.0. Box 1551
Raleigh, North Carol ina 27602

Dear Mr. Furr :

In accordance with the Author izat ion to Construct issued on
May 8, 1984 for NPDES Permit No. NC0001422, this let ter is to
establ ish the groundwater monitor ing program that is required at
the Sutton Steam Electr ic Plant in New Hanover County.

The Groundwater Sect ion has concerns about the impact of the
exist ing lagoon and potent ia l impact from the proposed modif icat ions
to the exist ing lagoon on the groundwater qual i ty.

I t is requested that the fol lowing monitor ing wel ls be constructed
at the si te:

(1) One upgradient wel l

Two pairs of monitor wel ls instal led in the groundwater f low
path . Each pair would consist of one wel l screened from
10-15 feet below land surface ( b.l.s . ) and the other in the
f i rst permeable aqui fer at or below 20 feet b.l.s .. One
pair of wel ls would be constructed near the toe of the
exist ing pond dike, the second pair to be 250 feet in a
downgradient direct ion from 'the f i rst pair .
The wel ls are to be sampled upon complet ion and then
quarter ly for the fol lowing parameters :

( 2 )

( 3 )

HC03Fe
TDSCa
ClMg
Speci f ic ConductancePb
PhS04

Mr . Rick Shiver, the Regional Hydrologist can assist in
determining the exact locat ion and construct ion of the wel ls ,
can be reached at 919-256-4161.

He

P. O. Box 27687 Raleigh, N. C. 27611-7687
An Equal Opportunity Affirmative Action Employer



Mr . B. d . Fur r , Vice Pres iden t
Page 2
21 May 1984

No ob jec t ion i s ra i sed wi th the cons t ruc t ion of the l ined
lagoon . The th ickness and degree of impermeab i l i ty of the l ine r
wi l l l i ke ly a t t enua te , by ion ic exchange and absorp t ion /adsorp t ion ,
the major i ty of con taminan t s. However , i t i s reques ted tha t the
ex i s t ing groundwate r qua l i ty benea th th i s a rea be es t ab l i shed pr io r
to cons t ruc t ion.

In summary , the Groundwate r Sec t ion canno t adequa te ly address
the po ten t i a l impac t o f the proposa l r e l a t ing to modi f i ca t ion of
the ex i s t ing lagoon wi thou t the reques ted groundwate r qua l i ty da ta .

Your coopera t ion in th i s mat t e r wi l l be g rea t ly apprec ia t ed .
I f you have any ques t ions , p lease ca l l me a t 733-5083 .

S ince re ly ,

Ar thur Mouber ry , P. E.
Head , Opera t ions Branch

AM/ce

cc : Chuck Waki ld
Bi l l Mi l l s
Permi t F i l e s
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County NumberControl Number
GROUNDWATER POLLUTION SOURCE INVENTORY O C s?

Source Name OWNERSHIP

Q Private
2 Municipal
3 County
4 State
5 Federal
6 Military

6P y riC ~ k~ \I &U'h‘i~AY\ <fSlg.QW\ HIec -
Source Address

llmM 4,0I
RegionCity County

Y )#SJJ Â fjLeA, ui/ tf/YVU
Owner/Operator ®

fcouniy ' "

Source" # ^sMultiple"

Sources aF l̂te1\ Quad Name
NOYES

POTENTIAL SOURCE OF GROUNDWATER POLLUTION

LOCATION

( ] ) Facility
2 Highway
3 Railroad
4 Waterway
5 Pipeline
6 Dumpsite
7 Other

OPERATION TYPE DISPOSAL FACILITY

(J) Lagoon, etc.
2 Landfill-contro.
3 Landfill -uncont.
4 Land application
5 Abandoned site
6 Sewer system
7 Septic tank
8 Injection well
9 Disposal well

TYPE OF WASTE OTHER SOURCE

1 Municipal
(2) Industrial

3 Agricultural
4 Oil and gas
5 Mining
6 Other Source

1 Gasoline/diesel
2 Other oil
3 Solvents
4 Corrosives
5 Other chemical
6 Sewage/septage
7 Sludge

(^) Leachate
9 Other solids

10 Gas
11 Pest/herbicides
12 Fertilizers

1 Agricultural Activity
2 Salt water intrusion
3 Chemical stock pile
4 River infiltration
5 Mine drainage
6 Intentional dump
7 Spill
8 Leak— above ground
9 Leak—underground

£4} In
STATUS OF SOURCE: 2 Inactive

3 Other

use WASTE:

POLLUTION STATUS AND CROSS-REFERENCES

GROUNDWATER POLLUTION

Confirmed
2 Potential

FACILITY PERMITTED: Yes No
(J) Rank

2 Tabulate
1 NPDES 6 Mining

No: No:

2 DEM Nondischarge Hazardous Waste (RCRA)7MONITORING WELLS
] <43;aNo: No:1 No monitoring

dD State has data
3 Data at facility
4 Status unknown

3 Well Construction Solid Waste (Landfill )8
No: No:

4 Capacity Use Oil Terminal Registration9
No: No:DATABASE CROSS-REFERENCE

1 ERRIS (CERCLA) list 5 UIC 0 Air Quality
ID: No: • No:

2 Surface Impoundment (SIA)
ID: XAJfo

3 GW Pollution Source Inv.
Date:

Comments

'"Flo

m 4 Other DEM investigation
Date: .S ~ /6> -Compiler: Date:
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*;G R O U N D W A T E R P O L L U T I O N
R A N K I N G

S O U R C E
C R I T E R I A

E V A L U A T I O N

-7 9 3THREAT TO GROUNDWATER THREAT TO PEOPLE OR ECONOMY THREAT OF POLLUTANTS

H o w Toxic are Pollutants (use Sax)
r

3 High value

2 Mod value

Probability. of Groundwater Violations
3 Violations documented or highly probable

2 Default

How Hazardous to Health/Economy
3 People or business advised of contamination

2 Default

1 Violations unlikely . 1 No expected impacts on people or business 1 Low or None value

Extent of Groundwater Contamination
3 Mappable, migrating plume

Number of People at Risk
3 4 or more family units , or $10,000 loss

Quantity of Pollutants in Ground
3 Reportable quantity of hazardous material

(CERCLA def.) or quantity of real concern

2 Default

l

2 Default 2 Default

1 Insignificant contamination expected No people or other interests at risk1 1 Not of concern to regional office

Seriousness of Pollutant ThreatSeriousness of Groundwater Threat Seriousness of People Threat
3 Strong DEM concern over threat to people3 One of most serious in DEM region 3 One of most serious in DEM region

2 Default 2 Default 2 Default

1 Not considered a serious problem 1 No threat to people or economy 1 Not a serious threat

ST FEASIBILITY OF RECLASSIFYING GROUNDWATERFEASIBILITY FOR TAKING ACTION RANK SCORE:

Feasibility for Remedial Action Need to Reclassify Groundwater

Groundwater should be relassified RS or GC

2 Default

1 No reclass, nor remedial action recommended

3 Remedial action both feasible and desirable

(T) Default

1 No remedial action recommended

Source Name:

Control Number:

Desirability of Reclassification
(7) One of top reclassification priorities

2 Default

1 Not a priority incident

Desirability of Remedial Action
3 One of top regional office priorities

(T) Default
1 Not a priority incident

County :

Ranker:

Date:
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GROUNDWATER POLLUTION SITE EVALUATION

- \X ,^Sv,

/?JT~
Source Name:

Control Number: County:*

Threat to Groundwater"7
A. Probability of Groundwater Violations: H L

©B. Extent of Groundwater Contamination: M L

C. Seriousness of Threat: H L
i

Threat to People 1 0

3A. How Hazardous to Human Health: H L

Number of People at Risk:B. M L

C. Seriousness of Threat: M L

Threat of Pollutants3
©A. How Toxic are Pollutants: H M

B. Quantity of Pollutants in Ground: H L

C. Seriousness of Threat: H L

Feasibility of Cleanup2.
(PA. Technical Feasibility of Cleanup:

B. Economic Feasibility of Cleanup:

C. Desirability of Cleanup:

H Mu ©H M-

©H L

Figure 1.



DIVISION OF ENVIRONMENTAL MANAGEMENT
GROUNDWATER SECTION

14 May 1984
MAY 22 1984

VflLMJNGTON REGIONAL OFFICE
M E M 0 RAN DU M DEM

TO: Art Haastrom

Perrv Nelson

Bob Cheek /5c

THRu :

FROM:

Groundwater Impact of Ash Pond Modif icat ions / Expansions at CP &L ' s
Sutton Plant, New Hanover County

RE:

The Central Off ice Staf f has reviewed the proposal and recommendat ions
as presented in the regional of f ice memorandums of Apr i l 10 and 11, 1984.

Based on data generated by Cherkauer ( 1980 ) and EPA (1979) regarding
contaminat ion from ash disposal , we have very signi f icant concerns regarding
the impact on groundwater qual i ty of the exist ing 62-acre lagoon. The ci ted
studies def ined signi f icant degradat ion of groundwater from TDS, SO4, Fe and
Ca in excess of 820 ppm, 850 ppm, 10 ppm and 800 ppm, respect ively . At the
operat ions ci ted in the two studies, the holding basins were unl ined and
under la in by permeable sands and si l ts, a set of condi t ions not unl ike those
at the proposed si te.

Because of the high contaminat ion potent ia l , therefore, we would request
that act ion be taken by CP &L to establ ish exist ing groundwater qual i ty pr ior
co any of the proposed modif icat ions or expansions proposed. The groundwater
qual i ty parameters should be immediately def ined by a ser ies of monitor wel ls
constructed and sampled as indicated below :

(1) One upgradient wel l

( 2 ) Two pairs of monitor wel ls instal led in the groundwater f low
path. Each pair would consist of one wel l screened from 10-15
feet below land surface ( b.l.s. ) and the other in the f i rst
permeable aqui fer at or below 20 feet b.l.s . . One pair of wel ls
would be constructed at the toe of the pend dike, the second ser ies
to be 250 feet in a downgradient d i rect ion from the f i rst ser ies .
The wel ls should be ' sampled for the fol lowing parameters , al l
of which showed up in the Cerkauer study: Fe , Ca , Mg, Mri ,
SO4, HCO3 and TDS .

The Regional Hydrologist can assist in determining the exact locat ion and
construct ion of the wel ls .

( 3 \
\ 3 )

Pb,



Art Hagstrom
Page 2
14 May 1984

Our concern with the proposed 97 -acre i ined expansion pond
is essential ly directed toward exist ing groundwater quali ty under -
neath this site rather than the leakage potential .

The thickness and degree of impermeabil i ty of the l iner would
l ikely attenuate, by ionic exchange and absorption/adsorption, the
majority of contaminants.

Therefore, we would summarize our conclusions as fol lows:

(1) No objection is rasied with construction of the l ined
lagoon. However , i t is recommended that exist ing ground-
water quali ty underneath this area should be established
prior to construction. Addit ionally, wells to monitor
exist ing groundwater quali ty should be constructed prior
to operation of the new lagoon.
That section of the proposal relat ing to modif ication
of the exist ing lagoon cannot be adequately assessed
unti l exist ing groundwater quali ty can be defined.
Upon receipt of that data, future recommendations for
any remedial measures and/or addit ional monitoring

requirements can be made.

( 2 )

BC/cs

cc : Chuck Wakild
Rick Shiver



DIVISION OF
ENVIRONMENTAL

MANAGEMENTNorth Carolina Department of Natural
Resources&Community Development Robert F. Helms

Director

James B. Hunt, Jr., Governor James A. Summers, Secretary Telephone 919 733-7015
QUAM

May 8, 1984

Mr. B. J. Furr, Vice President
Operations Training and Technical Services
Carolina Power and Light Company
Post Office Box 1551
Raleigh, North Carolina 27602

Permit No.NC0001422
Authorization to Construct
Carolina Power and Light Company
Sutton Steam Electric Plant
Ash Pond Expansion Revision
New Hanover County

SUBJECT:

Dear Mr. Furr:

A letter of request for Authorization to Construct was received March
28, 1984, by the Division and final plans and specifications for the subject
project have been reviewed and found to be satisfactory. Authorization is
hereby granted for the construction of modifications to the existing ash
pond facilities to allow for the addition of a new 97.0 acre clay-lined ash
pond to serve Carolina Power and Light CompanyTs Sutton Steam Electric Plant
in New Hanover County.

This Authorization to Construct is issued in accordance with Part III
paragraph C of NPDES Permit No. NC0001422, issued June 30, 1977, and shall
be subject to revocation unless the wastewater treatment facilities are
constructed in accordance with the conditions and limitations specified in
Permit No. NC0001422.

The sludge generated from these treatment facilities must be disposed
of in accordance with G.S. 143-215.1 and in a manner approvable by the North
Carolina Division of Environmental Management.

In event the faciliites fail to perform satisfactorily in meeting its

NPDES permit effluent limits, Carolina Power and Light Company shall take
such immediate corrective action as may be required by this Division, including
the construction of additional wastewater treatment and disposal facilities.

Please be aware that additional groundwater monitoring wells and a

sampling schedule for these wells will be required by the Division for this

new ash pond. The NPDES permittee should contact the Division’s Wilmington
Regional Office Hydrologist for location of these wells and the establishment
of the monitoring requirements.

Cont1 d.
' \Y 1 1 1994

GROUND WATER SECTION
“ALEIGH, H. C.R O. Box 27687 Raleigh, N.C. 27611-7687

An Equal Opportunity Affirmative Action Employer
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Permit No* NC0001422
Authorization to Construct
May 8, 1984

One(1) set of approved plans and specifications is being forwarded to
If you have any questions or need additional information, please contactyou.

H. Dale Crisp, telephone number 919/733-5083, extension 108.

Sincerely yours,

Original Signed By
STEVE W. TEDDER

[^Robert F. Helms
Director

New Hanover County Health Department
Mr. Arthur Mouberry /
Mr. Forrest R. Westall^Wilmington Regional Supervisor

cc:

HDC/djb
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DIVISION OF ENVIRONMENTAL MANAGEMENT

April 11 , 1984

MEMORANDUM

H. Dale Crisp , Supervisor
State Engineering Review Group

To:

Author Mouberry , Head
Groundwater Operations Branch

A. Preston Howard , Jr. , Regional Engineer
Wilmington Regional Office

From:

Request for Authorization to Construct
Ash Pond Modifications and Expansion
CP&L - Sutton Steam Electric Plant
Wilmington , New Hanover County

Subject:

Reference is made to the subject request dated 26 March 1984. CP & L
was granted Authorization to Construct an ash pond expansion in a letter
dated 15 June 1983. However, CP&L is now requesting approval of modifications
to the originally approved design plans. The principle change in the project
plans involves placement of a 12-inch clay liner (specs call for in-place
permeabili ty of 10-7 cm/sec maximum) along the bottom and sidewalls of the
proposed new 97 acre ash pond expansion. The new ash pond will have a minimum
finished liner elevation of +14 feet , a maximum operating elevation of +32
feet , and a finished dike elevation of +34 feet ( thus two ( 2 ) feet of freeboard
will exist throughout the pond ) . The liner along the pond sidewalls will
extend upward to elevation +32 feet. The discharge from the new ash pond
expansion will continue to enter Lake Sutton ( CP &L cooling lake ) prior to
being discharged intermittently to the Cape Fear River.

In addition , the company plans to increase the capacity of the existing
ash pond (surface area of approximately 62 acres ) by increasing the level of
the existing dike walls from elevation +22 feet (minimum ) to elevation +28
feet , with a maximum overflow elevation of +26 feet ( thus two ( 2 ) feet of
freeboard will exist above the maximum operating level ) .

Rick Shiver , Regional Hydrologist for the Groundwater Section, has reviewed
the subject request. Mr. Shiver ' s review comments are attached hereto. It is
recommended that the well construction and groundwater monitoring requirements
specified in Mr. Shiver ' s comments be incorporated into the Authorization to
Construct.

Subject to inclusion of the well construction and groundwater monitoring
requirements noted above, i t is recommended that CP &L ' s request for Authorization
to Construct the proposed ash pond modifications and expansion be approved .

If you have any questions , please so advise.

Rick Shiverr~ /** •



DIVISION OF ENVIRONMENTAL MANAGEMENT

April 10 , 1984

MEMORANDUM

To: Preston Howard

GL.SSFrom: Rick Shiver

Subject: Review of NPDES Permit
Authorization to Construct
Ash Pond Modification and Expansion
CPL - L. V. Sutton Plant
Wilmington
New Hanover County

CPL proposes to modify i ts existing ash pond ( 62 acres in area ) by raising
its dikes to accomodate a maximum operating level of +26 elevation. At the
same time, a new ash pond ( 97 acres in size ) will be constructed , and will
adjoin the existing ash pond. The new ash pond will accomodate a maximum
operating level of +32 elevation.

Annually , i t is projected that 160 acre feet of ash will be disposed into
these ash ponds. At this rate of disposal , the estimated life of both ponds is
about eleven years.

The center of the source is located at CC-31 ,o- coordinates 341743N
lati tude and 775922W longitude.

Significantly, CPL now proposes to line the new ash pond (sides and bottom )
with one (1 ) foot of clay with a hydraulic conductivity of 0.0002835 feet/day .

However , note that the maximum total head in the new ash pond will be
+32 feet elevation ( compared to +26 feet as proposed in the original February
22, 1983 proposal ) . In effect , then, CPL is proposing to line the new ash
pond if DEM authorizes a higher maximum operating level ( i .e. , permit an
increase in the vertical hydraulic gradient between the pond and aquifer ) to
accomodate a longer useful l ife of the ash ponds ( from seven to eleven years ) .

The Groundwater Section , Wilmington Regional Office, does not object to
this current proposal , provided:

1. Monitoring well stations and a monitoring well should be constructed
at the approximate locations shown in the attached diagram;

2. Wells constructed to monitor the GB zone should be exposed to the
aquifer from approximately 10-20 feet below land surface;

3. Wells constructed to monitor the GA zone should be exposed to the
aquifer from approximately 35-45 feet below land surface;

-H
Z . SrKlO
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,j to Preston Howard
. age 2
April 10, 1984

ifAt the monitoring v/ell stations, each well should be located about
ten feet away from the other;

The monitor wells should be sampled quarterly for pH, total dissolved
solids, and chlorides;

The monitor wells should be sampled -twice yearly for iron, manganese,
arsenic, barium, cadmium, chromium, lead,, mercury, nitrate, ni-bH-te*selenium, silver, and fluoride;

The monitor wells should be monitored once yearly for gross alpha
and gross beta activity.

If you have questions, please so advise.

V 4* W i7

2
a

5.4 '

6.

7.

RS/sf

Attachment

cc: Rick Shiver
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Carolina Power & Light Company s "V

March 26, 1984

MAR 28 1984Mr. William C. Mills, Supervisor
Permits and Engineering
Division of Environmental Management '

P.0. Box 27687
Raleigh, N. C. 27611

WILMINGTON REGIONAL OFFICE

RE: L. V. Sutton Steam Electric Plant
Ash Pond Expansion

Dear Mr. Mills:

In a letter dated June 15, 1984, Mr. R. F. Helms granted anAuthorization to Construct for an ash pond expansion at Carolina Power & LightCompany's (CP&L) Sutton Steam Electric Plant. In light of new groundwaterregulations and other considerations, the design of the ash pond for theSutton Plant (NPDES Permit No. NC0001422) has been modified. The mostsignificant design change is the addition of a 12-inch clay liner to the newash pond area. We would like to request that the Authorization to Constructfor the project be amended to include these design modifications.
For your review, please find enclosed two sets of revised drawingsand specifications for the project.
Should you have any questions, or need additional information,please contact T. J. Crawford at 836-6920. Your cooperation in this matter ismost appreciated.

Yours very truly 1

J. Furr
Vice President

Operations Training & Technical Services

BJF/pdc (1257BSC)
Enclosures

Mr. C. Wakild (w/enclosures)cc:

411 Fayetteville Street * P. O. Box 1551 •Raleigh. N. C. 27602
m
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Specification No. 82-S-28704- -O<0-04-

Definitions

Owner - Where noted in these specifications or on the drawings shall
mean the responsible representative for Carolina Power & Light Company
as follows:

Mr. L. B. Wilson - Manager
Fossil Plant Engineering & Construction
P. 0. Box 1551
Raleigh, North Carolina 27602

/

CSREP - Where noted on the drawing or in these specifications shall
mean the Construction Site Representative for Carolina Power & Light
Company, as designated by Mr. L. B. Wilson, Manager, Fossil Plant
Engineering & Construction.

.OCATIOH:
Q-CC-31,

*34n40 n
m50-23ej
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Specification No, 82-S-287

SECTION 02100 - CLEARING AND GRUBBING

1,0 GENERAL

1.01 Description

This section of the Specification describes the clearing
and grubbing for the ash pond dam, associated borrow
areas, and the pond area.

1.02 Codes and Standards

The equipment and services furnished in accordance with
this Specification shall comply with all applicable local,
State, and Federal codes, ordinances, and regulations.
Prior to initiation of work described in this section,
verify that all required permits and approvals have been
obtained and that work may be accomplished in accordance
with all pertinent codes and regulations.

2.0 EXECUTION

2.01 Clearing

The area beneath the dam to a minimum of 10 feet
outside of the toe of the embankment slope as shown on
the drawings shall be cleared and grubbed to a depth of
not less than 1 foot to allow removal of all organic
and unsuitable material as determined by the CSREP.
Any unsuitable material encountered in the borrow area
either prior or subsequent to the initiation of borrow
activities, all stumps, timber underbrush, shrubs,
vegetation, and other objectionable material shall be
removed and properly disposed of as described in this
section.

A.

No trees outside the marked clearing boundaries shall
be cut or removed without written approval of the
Owner.

B,

All debris from lumbering, trees, limbs, logs, brush,
vegetation, loose stumps, surface trash, and other
matter that would float shall be removed from the area
cleared and properly disposed of as described in this
section.

C.

Clearing may be performed by tractor and undercutter,
bulldozer, saw, brush hook, axe, or other cutting
tools; or if more economical, trees, including stumps,
may be knocked or pulled over by dozers or winch truck.

D.

Brush and trees smaller than 4 inches in diameter and
other growth - shall be cut as close to the ground as
possible.

E.
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The entire pond area shall be cleared of all trees and
other growth. Stump height shall not exceed 36 inches.

F.

G. Trees or stumps remaining from previous cutting operations
must be cut to conform to the requirements of this
section.

2.02 Disposal of Material

All timber, stumps, brush* roots, rubbish, debris, and
decaying vegetation shall be burned or otherwise disposed
of in areas designated by the CSREP.

A.

B. Materials disposed of at the site shall be burned at a
location approved by the CSREP in a manner that will
not present a hazard to construction in progress,
equipment, personnel, trees, or vegetation away from
the project, or private property.
Burning shall be done in strict accordance with all
Federal, State, and local laws and regulations governing
starting, controlling, and extinguishing fires.

C.

Disposal by burning shall be kept under constant surveil-lance until the fires have burned out or have been
extinguished.

D.

Adequate fire-fighting equipment shall be provided at
the jobsite so as to properly equip personnel for
controlling and fighting fires.

E.

F. Burning operations shall not be conducted within 500 feet
of standing timber, inflammable materials, or construction
in progress.

Materials which have not been completely burned to
ashes shall be removed from the site and buried under
3 feet of earth at locations to be designated by the
CSREP.

G.

END OF S E C T I O N

02100 - 2



Specification No. 82-S-287

SECTION 02290 - EMBANKMENT AND DAM ,CONSTRUCTION

1.0 GENERAL

1.01 Description

This section of the Specification describes the stripping
of the base for embankments, the preparation of foundations,
and the placement of embankment material in the ash pond
dam.

1.02 Codes and Standards

The equipment and services furnished in accordance with
this Specification shall comply with all local, State, and
Federal codes, ordinances, and regulations. The following
standards shall be complied with unless otherwise amended
by this Specification:

ASTM D1556 — "Density of Soil in Place by the Sand-ConeMethod"

ASTM D2167 - "Density of Soil in Place by the Rubber
Balloon Method"

ASTM D2937 - "Density of Soil in Place by the Drive Cylinder
Method"

2.0 EXECUTION

2.01 Permits and Approvals

Prior to the initiation of work described in this section,
verify that all required permits and approvals have been
obtained and that work may be accomplished in accordance
with all pertinent codes and regulations.

2.02 Embankment and Liner Foundation Preparation

A.’ All organic material or other unsuitable material shall
be removed as directed by the CSREP.
The cooling reservoir elevation shall be lowered to
approximately Elevation +8.5 by the Owner to minimize
water problems with foundation preparation.

B.

C. The existing pond area shown on Drawing No. D3236
shall be drained for raising existing dikes toward
the inside of the pond. Ash deposits shall be removed
to Elevation +10.0 for foundation of new dikes constructed
inside the existing pond.

02290 - 1
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It is anticipated that wet and soft foundation
materials will occur inside the existing ash pond,
particularly for remaining ash deposits below Elevation
+10.0.

D.

Foundation preparation in wet and soft areas
shall be provided by end dumping and displacement of
soft material to form a stable base for dike

Fill material placed for baseconstruction.
stabilization shall extend a minimum of 5 feet outside
the design toe of slope, and shall be placed a maximum
of 2T above original elevation for unstable material.
The foundation for all dikes and liner shall be
compacted with the same equipment used for fill
placement. The foundation shall be considered
acceptable if no significant displacement or settlement
occurs from compaction. In addition, the foundation
material shall be compacted to a minimum depth of 12”as required for fill placement.

E.

2.03 Unauthorized Excavation

Any excavation carried beyond the limits established on the
drawings shall be backfilled with approved material as
directed by the CSREP. Borrow shall not be obtained within
50f of the toe of slope.

2.04 Lift Placement

Lifts shall be placed in horizontal layers 8,f-12" in
loose depth extending the entire length of the
embankment section and the width of the zone being
constructed. The differential heights of adjacent
materials shall be minimized, consistent with practical
construction procedures, and the requirement of this
Specification.

A.

Distribution of materials throughout the entire lift
shall be essentially homogeneous and free from lumps or
lenses, pockets, streaks, or layers of material that
differ substantially in texture or gradation from the
surrounding material.

B.

Should the rolled surface of any layer of fill be toosmooth to bond properly with the layer of material to
be placed thereon, the layer shall be scarified or
loosened to a 1sufficient depth to provide a
satisfactory bonding surface prior to the placement ofthe next succeeding layer of material.

C.

w:

The rollers to be used for compaction of fill materialsshall be vibrating type. The embankment shall be
constructed as to be of uniform density.

D.
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Each layer of fill material shall be compacted to
obtain not less than the dry density corresponding to
80% relative density for the fill material.

E.

The application of water to the fill material may be
permitted with approval of the CSREP. However,
thorough and uniform moisture distribution shall be
obtained by discing, blading or other approved method
prior to compaction of the lift.

F.

Should the surfaces of successive layers of fill be too
dry to bond properly, the layer shall be scarified and
moistened to an acceptable moisture content prior to
the placement of subsequent layers of fill material.

G.

H. Should the surfaces of successive layers of fill be too
wet for proper compaction of the layer or subsequent
layers, it shall be removed, allowed to dry, or be
worked with a disc scarifier so as to reduce the
moisture content to an acceptable amount and recom-pacted.

2.05 Liner Installation

Scope of Work for Liner InstallationA.

The scope of work for liner installation will consist
of foundation preparation, liner installation, and
liner slope cover installation.
Foundation PreparationB.

The liner foundation preparation shall generally be in
accordance with Section 2.02.E, and:

Leveling the ash pond bottom approximately to
Elevation +13 by filling low areas and excavating
high ground. Material removed from inside the
pond shall be used as dike fill material.

1 .

Compaction of the l^ney foundation with vibratory
roller to obtain a density of no less Mthan 80%
relative density for a depth of one(1)foot.

2.

Liner MaterialC.
Liner material shall be a clay with Unified Soil
Classifications of CH or CL. Liner cover material
shall meet the requirements of Section 2.06. Proposed
liner material shall be subject to owner approval.
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D. Liner Placement

The ash pond liner will consist of one foot(!') thick
clay layer placed in two(2) lifts and compacted to a
minimum density of 95% Standard Proctor maximum density
in accordance with ASTM D-698. Testing shall be in
accordance with Section 2,07, Quality of materials and
workmanship shall be such that in ^lace line
permeability equals or exceeds 10 cm/sec.

E. Liner Slope Cover

Two feet of fill material shall be placed to cover the
liner at the dike slopes. Material for the liner cover
shall meet the requirements of Section 2.06.
Compaction for liner cover will be the same as for dike
fill.

2.06 Fill Material

Fill material for dikes and cover for liner shall consist
of local fine to medium sand obtained from borrow areas
within the ash pond as directed by the CSREP.

2.07 Testing

Relative density testing shall be in accordance with
ASTM D-2049, Relative Density of Cohesionless Soils.
Relative density tests shall be performed for every
5f of depth for excavation in borrow areas, and for
each borrow site. Relative density tests shall provide
necessary data for determination of required dry density
for field placement as indicated under Section 2.04E.

A.

In-place density tests for fill and liner placement
shall be provided in accordance with test procedures
indicated under Section 1.02. A minimum of two tests
shall be provided daily during fill and liner
placement, or one test every 2000 cy.

B.

END OF S E C T I O N
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SECTION 02485 - SEEDING

1.0 GENERAL

1.01 Description

This section of the Specifications describes the
requirements for seeding areas as indicated * on the drawings
or as directed by the CSREP.

1.02 Related work included elsewhere:

Embankment and Dam Construction - Section 02290.
2.0 PRODUCTS

All materials shall meet the requirements of the North Carolina
Department of Transportation Standard Specifications for Roads
and Structures.

3.0 EXECUTION

3.01 Seedbed Preparation

The soil shall be scarified or otherwise loosened to a
depth of not less than 5 inches except as otherwise
provided below or directed by CSREP. The top 2 to 3
inches of soil shall be worked into an acceptable
seedbed by the use of soil pulverizers, drags or
harrow, or by other methods approved by the Owner.

A.

Where applicable, preparation of seedbed will include
but not be limited to the spreading of 6 inches of
topsoil to the area to be seeded.

B.

The preparation of seedbeds shall not progress when
the soil is frozen, extremely wet, or when working
conditions are determined unfavorable by the CSREP.

C.

3.02 Application of Materials

Limestone, fertilizer, and seed shall be applied within
24 hours after completion of seedbed preparation unless
directed otherwise by the CSREP.

A.

w:

Limestone maybe applied as a part of the seedbed
preparation provided it is immediately worked into the
soil. Otherwise, lime and fertilizer shall be spread
uniformly over the prepared seedbed at the specified
rate and then harrowed, raked, or otherwise thoroughly
worked or mixed into the seedbed.

B.

02485 - 1



Specification No, 82-S-287

Seed shall be distributed uniformly over the seedbed at
the required rate of application and immediately harrowed,dragged, raked, or worked so as to cover the seed with
a sufficient layer of soil. If two or more kinds of
seed are to be used which require different depths of
coverage, they shall be sown separately.

C.

Immediately after seed has been properly covered, theseedbed shall be compacted in the manner and degree
approved by the CSREP.

D.

E, Application Schedule

The kinds of seed and the rates of application of seed,
fertilizer, and lime shall be as stated below. Duringperiods of overlapping dates, the kinds of seed to be
used shall be determined by the CSREP.
All rates are in Pounds Per Acre

March 15 - August 14 August 15 - March 14

50# Sericea Lespedeza(hulled)
25# Brown Top Millet

30% Annual Rye Grass
60# Sericea Lespedeza
(unhulled)

30# Pensacola Bahia
2000# Fertilizer
3000# Lime

40# Pensacola Bahia
2000# Fertilizer
3000# Lime

Fertilizer shall be 8-8-8 grade with not more than
400 pounds per ton potential acidity. Upon approval of
the CSREP, a different grade of fertilizer may be used
provided the 1-1-1 ratio is maintained and the rate of
application adjusted to provide the same amount of
plant food as 8-8-8 grade.

F.

Seeding specifications shall be reviewed with local
Soil Conservation Service(SCS) office and modified
as required for local conditions.

G.

3.03 Mulching

All seeded areas shall be mulched unless otherwise
directed by the CSREP. Grain straw may be used as
mulch at any time of the year. Use of materials otherthan straw shall require approval of the CSREP.

A.

Mulch shall be applied within 24 hours after the
completion of seeding unless otherwise directed by theCSREP. Care shall be exercised to prevent displacementof soil or seed or other damage to the seeded area
during the mulching operations. Mulch shall be

B.
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uniformly spread by hand or by approved mechanical
spreaders or blowers. An acceptable application will
be that which will allow some sunlight to penetrate and
air to circulate but partially shade the ground, reduce
erosion, and conserve soil moisture.
Mulch shall be held in place by a sufficient amount of
asphalt or other approved binding material to assure
that the mulch is properly held in place. The rate and
method of application of binding material shall be
approved by the CSREP.

C.

Sufficient precautions shall be taken to prevent mulch
from entering drainage structures through displacement
by wind, water, or other causes; and any blockage to
drainage facilities which may occur shall be removed.

D.

3.04 Maintenance of Seeding and Mulching

A. Areas where seeding and mulching have been performed
shall be maintained in a satisfactory condition until
final acceptance of the project. Sufficient water
shall be applied when needed to seeded areas to provide
adequate moisture for germination and growth.
Areas of damage or failure due to any cause shall be
corrected by being repaired or by being completely
redone as may be directed by the CSREP.

B.

E N D O F S E C T I O N
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T DIVISION OF ENVIRONMENTAL MANAGEMENTi

•*ns GROUNDWATER SECTIONw«1 March 13, 1984

?

MEMORANDUM

TO: Chuck Wakild
Perry Nelson fJFROM : "

Notif icat ion of Receipt of Applicat ion

General Electr ic - Wilmington

SUBJECT:iJJ4

FACILITY NAME :
f,

TYPE OF PROJECT: Sludge Holding Lagoon
n New HanoverCOUNTY :

m We have received a copy of the above referenced appl icat ion . A copy
should have also been furnished to the Regional Off ice.

Your cooperat ion in having Rick Shiver review the appl icat ion and
submit t ing your comments to the Groundwater Sect ion by March 23 wil l be
appreciated . If a copy of the appl icat ion has not been made avai lable to
the regional off ice , please le t us know.
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Xtok North Carolina Department ot Natural
MT Resources&Community Development

Joseph W. Grimsley, Secretary
DIVISION OF ENVIRONMENTAL MANAGEMENT

/?/?*}{

SUUD&.2 H*=Ur-JNC\ &&i\l

N&tf Ĝ UNTY

James B. Hunt, Jr., Governor

/V*VE. —jAA\̂ S=> -A. /V\^WiuWtN T̂^N AV\AKIUFAC~ai(~\N a r̂ FTr
«3®Nejaw» Buscreic C^MPAMY''Ro, &>$¥- "130

j NA 5:S407L
Dear /IMS. Lof<}£(

We acknowledge receipt of the following documents:
permit application - APN £>o,S>i *7T
engineering plans

specifications

other APPgQVAL fS^neBT/pg^g&T jgg’f&wa.T
Your project has been assigned to j j Q P g.oMff-feAlUHi-Jengineering review. All project documents will be reviewed with respect to the

proposed wastewater facilities. This review will not commit this Division to
approving any expansion of these treatment facilities or increase of flowrate in
the future.

PROJECT:

////7 , 19 <33

'for a detailed

Prior to the issuance of the permit, you will be advised of the recommendations
and comments of this Division. You will also be informed of any matter which needs
to be resolved.

Our reviews are scheduled based on receipt date of complete informations,
items checked below are needed before your project can be reviewed.

permit application(copies enclosed)
engineering plans(signed and sealed by N.C.P.E.)

The

specifications(signed and sealed by N.C.P.E.)
other additional information detailed on attachment 3W&M1TC* fY TH«f PT&o/iA LAW ETfsJ6i1m&fr)MOi .

The above checked information is needed by g/
your application package will be returned as incomplete
Division’s ft// MiJM&iT&AJ

/ • If not received,
lease be aware that the

Regional Office must provide RECOMMENDATIONS from
the Regional Supervisor or a Procedure Four Evaluation for this project, prior to final
action by the Division.

If you have any questions, please call the review engineer at this telephone number
919/733-5083.

Sincerely,

, /<i^rP*sr. Dale Crisp, P.E., Supervisor
State Engineering Review Group

and Engineering Unitcc:
Wi\JH rs/<£iT<3#4 135S? £

P. 0. Box 27687 Raleigh. N. C. 27611-7687
An Equal Opportunity Affirmative Action EmployerHDC/mcb
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Carolina Power & Light Company.nw -* *- > i- awsw-.**s- -

P. O. Box 1110.•Wilmington, N. C. 28402

September 1, 1983

ROBERT L. LIVELY
General Manager
Eastern Division

AUG 31 1983

WILMINGTON REGIONAL OFFICE
DEM

Mr, Richard S. Shiver
North Carolina Department of Natural

Resources and Community Development
7225 Wrightsville Avenue
Wilmington, NC 28403

Dear Mr. Shiver:

With reference to your request during my recent visit to your office, enclosed
is a Brown & Root Drawing No. G-3102-F showing the cooling lake at our L. V.
Sutton Steam Electric Plant. Our engineers have indicated the approximate
location of the existing ash pond and the old ash pond on this drawing.
Should you have questions concerning this drawing or need additional
information, please call.

Yours truly,

i/u ,S

o'
PLL/ij
Enclosure
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Carolina Power & Light Company
July 27, 1983 JUL 28 1§83

WILMINGTON REGIONAL OFFICE
DEM

Mr. Rick Shiver
Division of Environmental Management
7225 Wrightsville Avenue
Wilmington, NC 28403

RE: SUTTON STEAM ELECTRIC PLANT
ASH POND DATA

Dear Mr. Shiver:

As we discussed in our conversation last week, I am enclosing
written confirmation of the data which I provided to you verbally.

Existing Ash Pond

Surface Area:
Bottom Elevation(avg.):

Normal Water Surface Elevation:

62 acres
8 feet msl

16.0 feet msl

New Ash Pond

Bottom Elevation(avg.): 8-10 feet msl
Normal Water Surface Elevation: 26.0 feet msl

If you have any questions concerning this data, or need more
information, please feel free to call me in Raleigh at(919)836-6920.

Yours very truly,
c

-" x. J. CrawfordPrincipal Engineer
Permits Unit

TJC/tda

411 Fayetteville Street o p. O. Box 1551 o Raleigh, N. C. 27602



GROUNDWATER MONITORING

The permittee shall, within three months of permit issuance, upgrade the
existing groundwater monitoring system by installation of four (4)
compliance monitoring wells as shown in Appendix A,
permittee shall,

new
In addition, the

months of permit issuance, complete
construction of the new Cape Fear River make-up .water intake structure so as
to permanently relocate the structure at a location that will provide a
make-up water source that is lower in total dissolved solids and chlorides
than the make-up water now entering Lake Sutton through the existing intake
structure. The permittee shall operate and maintain Lake Sutton and the
make-up water intake system such that the waters of Lake Sutton do not exceed
total dissolved solids and chlorides concentrations of 500 mg/1 and 250 mg/1

within

respectively.

The Director and the permittee agree that maintenance of the above stated
total dissolved solids and chlorides concentration in Lake Sutton should
result in a reduction in total dissolved solids and chlorides concentrations
in groundwaters at the permittee’s perimeter of compliance,
groundwater monitoring wells should enhance the capabilities of the Director
and the permittee to evaluate the impact of the above required actions on
groundwater quality.

The new

In addition to the monitoring specified in Part l(A), monitoring of Lake
Sutton and area groundwaters shall be conducted in accordance with the
following requirements: (all samples shall be grab samples)

Surface Waters Sampling

Location
Intake and Appendix A Locations
Intake and Appendix A Locations

FrequencyParameter
Monthly
Monthly

Total Dissolved Solids
Chlorides

Groundwaters Sampling

Location
Appendix A Well Locations

Parameter Frequency
March/July/
November

March/July/
November
March/July/
November
March/July/
November

March/July/
November
March/July/
November

March/July/
November

Water Level Elevation

Appendix A Well LocationspH

Appendix A Well LocationsTotal Dissolved Solids

Appendix A Well LocationsChlorides

Appendix A Well LocationsArsenic

Appendix A Well LocationsSelenium

Appendix A Well LocationsIron
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SURFACE IMPOUNDMENT ASSESSMENT i

S\n /*
t

-» . s

/Ve ^ /A--EVALUA ITON SYSTEM WORKSHEE V

SEEP l. RATING OF IRE UNSATURATED ZONE

Q - \A. Thickness of unsaturated zone meters.
B. Earth Material:

Description of Material Thickness (meters)

Ur (Jr' Jy /? M r/
j\r kf 1/ f~*&, 4i ,$Tr-y tA

£Earth Material Category:

D. Score for Step 1:

STEP 2. RATING THE GROUND-WATER AVAILABILITY

A. Thickness of saturated zone meters.
B. Earth Material of the saturated zone:

Thickness (meters )Material

Earth Material Category:

c/jC. Score for Step 2;
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STEP 3. RATING THE GROUND-WATER QUALITY

A. Is ground water presently used as a drinking water source ?

YES NO

B. Total dissolved solids content of ground water mg/1.

6'C. Score for Step 3:

STEP 4. RATING OF THE WASTE HAZARD POTENTIAL

A. Classification of Impoundment User by Standard Industrial

Classification: or

Waste Type (Give I. D. Number): tB.
7̂ .C. Score for Step 4:

STEP 5. RATING THE OVERALL GROUND-WATER POLLUTION
POTENTIAL

Step 4Step 2 + Step 3 Step 5Step 1 ++

4-+ ia,2
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GROUND WATER SECTION*!

m
may
m DEPARTMENT OF NATURAL AND ECONOMIC RESOURCES
Ma

RECORD OF GROUND WATER POLLUTION SOURCE
i

i DATE P)-PU W.D. PERMIT NO.
COUNTY:

RECORD BY: CLVC.VC a

s TOWN: rvr-c.iUJ I 1 ' hf T-l~P> I

LOCATION(SKETCH ON BACK): C C-T I O- : I-AT H A H T S - L-Qt-xCV ~n^3flS • CCL<T nr^ n OP <;r^c -\ CLC /c >LQC ^CC \*•5«
i OWNER(S)OF FACILITY OR INSTALLATION: . CAVIOU^Pnt.^n

TYPE SOURCE:
t—,r> u\oMT CQ

i (LAND FILL, LAGOON, ETC):? -̂AC.a.<r
CHARACTER AND QUANTITY OF POLLUTANTS:
DESCRIPTION OF FACILITY(SKETCH ON BACK): unvinoc

oi-iuh'en L-ArrnnhmJf>«

M COAL S M 'SI

1
a?
#3s
"tjs

HYDROGEOLOGIC CONDITIONS AT SITE:*•*

**a/1
-'J

3ft
1:1
1 POLLUTION CONFIRMED BY ANALYSIS?

MONITORING FACILITIES INSTALLED:
SAMPLING SCHEDULE:

DATE ANALYST:o

1rviW
DISTANCE ROOn' £AjT
DISTANCE'2200

NEAREST STREAM: mnoTHTA ST CAP<
- NEAREST WATER SUPPLY WELL: v*<-gmc jV^V—
ANALYSES AND OTHER DATA AVAILABLE:

I
REMARKS:* f

3

.V

$
i5
rF-n.l*

1*

i-y.\ . FORM GW-46



County NumberControl Number

o(e<J.GROUNDWATER POLLUTION SOURCE INVENTORYMU \
Source Napie /) /7 /CLP - kj\) sK/jJ^srsA.;\J&OC\JŴ d«0t> O -fflpClhSource Address ^ '

OWNERSHIP

(3 Private
2 Municipal
3 County
4 State
5 Federal
6 Military

4AIf RegionCounty

NCI At PHteX
City

mlh)A(L/wvj/vicyC/y^/1
Owner/Operator 0

yVK

Q&±£ bounty Source #'sIV Quad Name Multiple Sources at Site

££- *,) YES NO

POTENTIAL SOURCE OF GROUNDWATER POLLUTION

LOCATION

(^)Facility
2 Highway
3 Railroad
4 Waterway
5 Pipeline
6 Dumpsite
7 Other

OPERATION TYPE TYPE OF WASTE DISPOSAL FACILITY

Lagoon,
2 Landfill-contro.
3 Landfill-uncont.
4 Land application
5 Abandoned site
6 Sewer system
7 Septic tank
8 Injection well
9 Disposal well

OTHER SOURCE

1 Municipal
(?) Industrial
3 Agricultural
4 Oil and gas
5 Mining
6 Other Source

1 Gasoline/diesel
2 Other oil
3 Solvents
4 Corrosives
5 Other chemical
6 Sewage/septage
7 Sludge
(*T)Leachate
9 Other solids
10 Gas
11 Pest/herbicides
12 Fertilizers

1 Agricultural Activity
2 Salt water intrusion
3 Chemical stock pile
4 River infiltration
5 Mine drainage
6 Intentional dump
7 Spill
8 Leak—above ground
9 Leak—underground

etc.

1 In use
STATUS OF SOURCE: 2 Inactive

3 Other

WASTE:

POLLUTION STATUS AND CROSS-REFERENCES
GROUNDWATER POLLUTION

1 Confirmed (J)Rank
(jp Potential 2 Tabulate

FACILITY PERMITTED: Yes No

1 NPDES 6 Mining
No: N&:

2 DEM Nondischarge Hazardous Waste(RCRA)7MONITORING WELLS
3X6 ANo: No:1 No monitoring

2 State has data
3 Data at facility
4 Status unknown

Well Construction
No:\

3 Solid Wast\(Landfill)8
No:

\
4 Capacity use Oil Terminal Regjstration9

No: No:DATABASE CROSS-REFERENCE
1 ERRIS (CERCLA) list 5 UIC Air Quality0

ID: No: No:

2 Surface Impoundment(SIA) XComments
: Sl^b StIU^ vQo /rndfiA OLsOoJlcaJt-fL^,

ID

3 GW Pollution Source Inv.
Date:

4 Other DEM investigation
Date: Compiler: Date:\A
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G R O U N D W A T E R P O L L U T I O N
R A N K I N G

S O U R C E
C R I T E R I A

E V A L U A T I O N

SL S3 THREAT TO GROUNDWATER THREAT TO PEOPLE OR ECONOMY THREAT OF POLLUTANTS

H o w Toxic are Pollutants (use Sax )
f

3 High value

2 Mod value

Probability, of Groundwater Violations
3 Violations documented or highly probable

2 Default

How Hazardous to Health/Economy

3 People or business advised of contamination
2 Default

1 Violations unlikely . 1 No expected impacts on people or business 1 Low or None value

Extent of Groundwater Contamination
3 Mappable, migrating plume

Number of People at Risk
3 4 or more family units, or $10,000 loss

Quantity of Pollutants in Ground
3 Reportable quantity of hazardous material

( CERCLA def. ) or quantity of real concern

2 Default

\

2 Default 2 Default

Insignificant contamination expected1 No people or other interests at risk1 1 Not of concern to regional office

Seriousness of Pollutant ThreatSeriousness of Groundwater Threat Seriousness of People Threat
3 Strong DEM concern over threat to people3 One of most serious in DEM region 3 One of most serious in DEM region

2 Default 2 Default 2 Default

Not considered a serious problem1 1 No threat to people or economy Not a serious threat1

5" /$ FEASIBILITY OF RECLASSIFYING GROUNDWATERFEASIBILITY FOR TAKING ACTION RANK SCORE:

Need to Reclassify GroundwaterFeasibility for Remedial Action

<DRemedial action both feasible and desirable3 Groundwater should be relassified RS or GC Source Name:

(?) Default

1 No remedial action reconmended

2 Default

a /94.No reclass, nor remedial action recommended1 Control Number:

Desirability of Reclassification
One of top reclassification priorities

Desirability of Remedial Action
3 One of top regional office priorities

^T) Default

1 Not a priority incident

County:

2 Default Ranker:

1 Not a priority incident Da te:
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So / 1'- £ -
GROUNDWATER POLLUTION SITE EVALUATION

(LP f Pjjl / /IIAA fwud )

7g4
Source Name:

Control Number: County:

Threat to Groundwater

<$>A: Probability of Groundwater Violations: H L

Extent of Groundwater Contamination:B. H L

(M)C. Seriousness of Threat: H ' L
V

*r Threat to People

A. How Hazardous to Human Health: H L

<$)Number of People at Risk:B. H L

0C. Seriousness of Threat: H L

< Threat of Pollutants

<s>A. How Toxic are Pollutants: H L

Quantity of Pollutants in Ground:B. H L

C. Seriousness of Threat: H L

^ Feasibility of Cleanup

A. Technical Feasibility of Cleanup:

B. Economic Feasibility of Cleanup:

C. Desirability of Cleanup: .

dPH L
HO

H L

(S>H L

Figure 1.
P
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WATER

BRANCH
vrpj- ,'1-Carolina Power & Light Company

-.0w j r

NOV 21 1980November 18, 1980

JUL! . i
i t,. .
'—3 u u

2PA-REGI02J IV
ATLANTA* Gi-

Permit Contact
Permits Section
Environmental Protection Agency-

345 Courtland Street, N.E.
Atlanta, Georgia 30365

CONSOLIDATED PERMIT APPLICATION, PART A
INTERIM STATUS (RCRA) QUALIFICATION
L. V. SUTTON STEAM ELECTRIC PLANT

RE:

Dear Sirs:

On August 19, 1980, Carolina Power & Light Company (CP&L)
notified your office of its potential hazardous waste activities in
accordance with Section 3010 of the Resource Conservation and Recovery
Act (RCRA). In that notification letter, we stated that our hazardous
waste identification program pursuant to 40 CFR Part 261 was incomplete

• hut that preliminary results had not revealed any hazardous waste activity
as defined by regulation. Furthermore, we stated that notification was

being submitted nonetheless as a precautionary measure.

Since August, our waste evaluation has been completed and to

the best of our knowledge, the Company does not currently conduct any
hazardous waste activity (generation, transportation, treatment, disposal,
or storage) at the L. V. Sutton Steam Electric Plant. However, we cannot

be assured that an unforeseeable maintenance activity or operational
mode change at the L. V.’ Sutton Plant, for example, will not generate a

hazardous waste in the future. In trying to determine what action the

Company should take, we came upon your publication, SW-853, "Questions
and Answers on Hazardous Waste Regulation," which contained a specific
question asked in one of your public meetings that addressed our situation
exactly. Based on that question and your answer, a copy of which is
attached, we are submitting Part A of a consolidated permit application

for our L. V. Sutton Plant in order to qualify for interim status pursuant

to 40 CFR Part 265.

411 Fayetteville Street • P. O. Box 1551 •Raleigh, N. C. 27602



I . >1
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As we do not currently treat, dispose of, or store any hazardous
waste at the L. V. Sutton Plant, many entries on Form 1 and Form 3 of the
application are inappropriate at this time. Should we commence any of
these activities, we will complete those applicable portions and submit
a revised application.

If you have questions concerning our applications, please
contact Mr. T. J. Crawford at"(919) 836-6920 or Mr. S. R. Zimmerman at
(919) 836-6242.

Yours very truly,

P. W. Howe
Vice President

Technical Services
PWH/jc (6772)
Attachment
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Can an existing facility that does not presently

handle any of the hazardous wastes identified

in the May 19, 1980,regulations qualify for

Interim Status in the future if - the facility

needs to handle any of these wastes at that

time?

!

I
l

:

i'i:»
5i*
* #
mn
!

i
i

\l

V,

•
The facility can do so, however,

only if it filed a notification

Yes.;
i
h«.

August 18

and a permit application by November 19, 1980.
Facilities that fail to notify or submit a permit

application on time may not handle hazardous

;
f J

3

It
.I

<

1*1
i

waste until they receive a hazardous waste•r
i

;

J
permit.

>»

i*

**

\

L
f

4

facility standards



4U

\
P l e a s e p r i n t o r t y p e i n t h e u n s h a d e d a r e a s o n l y
{ fill-in,areas are spaced for elite type, i.e.t 12 c>

1.
ten /inch ). Form Approved OMB No. 158-R0175

I. EPA l.D. NUMBER. U.S. E N V I R O N M E N T A L P R O T E C T I O N A G E N C YF O R M

1 ' " GENERAL INFORMATIONft

I. I II i I i i J l i5;

^ N c P o o o B 3 o <o 4- d r% Consolidated Permits Program J• (Read, the "General Instructions ** before starting. ) ^ •-»G E N E R A L t 2 I3L A B E L I T E
't o S G E N E R A L I N S T R U C T I O N S

If a preprinted label has been provided, s
it in the designated space. Review the inf<Btion carefully; if any of it is incorrect; c
through it and enter the correct data in
appropriate fill-in area below. Also, if an
"the/ preprinted data- is absent (the are* ,to
left of ' the label space lists the - informs
that should appear), please provide it in
proper fill-in area(s) below. If the- labe
complete and correct; you need not comp
Items 1, III, V, and -.VI • fexcepr VI-B vn
must be -,completed regardless).’ Complett
items if no label has been provided. Refe
the - instructions for detailed - item - de»
tions and for the legal authorizations,ui
which this data is collected.-

\ \ \ \ \
. I. E P A l.D. N U M B E R
\ \ \ \ \ \ \\ \ \ \
\I I I. F A C I L I T Y N A M E
\ \ \ \ \ \

\

r\ \ \ \ \ \
F A C I L I T Y
M A I L I N G A D D R E S SV.

\\ \ \
:

F A C I L I T Y
L O C A T I O N

N

V I.
I

\
4 §55'.VS;s3*r;II.POLLUTANT CHARACTERISTICS

V

INSTRUCTIONS: Complete A through J to;determine whether you need to submit any permit application forms to the EPA.If you answer "yes" to ahquestions, you must submit this form and the supplemental form listed in the parenthesis following the question.Mark "X" in the box in the third colum
if the supplemental form is attached/ If you answer "no" to each question, you need not submit any of these forms,- You may answer "no" if your actiyrt
is excluded from permit requirements;see Section C of the instructions.See also,Section D of the instructions for definitions of bold-faced

M A R K ’X *
F O R MY K* N O A T T A C H C O

M A R K ‘X- '1 „••.. ... ^ •
* ' •

S P E C I F I C Q U E S T I O N SI rc
A T TA

S P E C I F I C Q U E S T I O N S T H NO..
B. Does or - will this facility (either existing or proposed)
/•. include a concentrated animal feeding operation or-:' . aquatic animal production facility which results in aV‘\ discharge to waters of the U.S.? (FORM 2B) -Y-v:'

A. Is this facility a publicly owned treatment works
which results in a discharge - to waters of the U.S,?.‘..(FORM 2A) . ... •

•r
1 7 ’ t > I I' 2«5-1«. C. Is this a facility which currently results in discharges

•* ' to waters of the U.S, other than those described in
‘" A or B above? (FORM 20 - •

D. Is this a proposed facility (other than those described. lrin A or B above) which will result in a discharge to..:
* waters of the U.S.? (FORM 2D) ‘- ’ 22 23 - 2«2 4 • 2»- “ “'-t - - LJ. * \m ~ .

E. Does or will this facility treat, store; or.dispose of
•• hazardous wastes? (FORM 3). ‘" /.v”;

F.;Do you or will you inject at this facility industrial.'or~.
•''/bmunicipal effluent below the lowermost stratum con- 1

*
*v; taining, within..'one- quarter - mile of the well bore/ ”--•underground sources of drinking water? (FORM 4)

_ L;V-- SEE C O V E R LETTSKECK* TO 3 1 332»
G. Do you or will you inject at this facility any produced

- water or other fluids which are brought to the surface
in connection with conventional oil or natural gas pro-.. duction, inject fluids used for enhanced recovery of
oil or natural gas, or inject fluids for.storage of liquid
hydrocarbons? (FORM 4) • *•*'•**- *

H. Do you or will you inject at this facility fluids for spe-
/ „.•* cial processes such as mining of sulfur by the Frasch "

/./‘ process, solution ’mining of minerals, in situ combus-tion of fossil fuel, or recovery, of geothermal energy? *-
•- (FORM 4) - .V*. ;/- .•VV 5- -/.. ^3 4 3«3* 3 7 - 3« •I. Is this facility a proposed stationary source which is

one of the 28 industrial categories listed in the in-
structions and which, will potentially emit 100 tons
per year of any air pollutant regulated under the
Clean Air Act and may affect:or be located in an
attainment area? (FORM 5) *

J, Is this facility a proposed stationary source which is- • NOT one of the 28 industrial categories listed in the •
•\ instructions and which will potentially emit 250 tons
I;per year of any air pollutant regulated under the Clean
* •: Air Act and may affect or be located in an attainment '
‘ area? (FORM 5)- t . ,•* — 4 0 <1 42 •< 4 3 4«/

Ml.NAME OF FACILITY
ci i i i i r r

S (I T T 0 W S T £ A m
i i t i iii i i i i i > i > i i l

P L A . K .T . . F f r iI I 1 1 1 ) 1 IE L E C T R I CS K I P1
A* A1 5 3 0

4*
1« “ 2 5 :

IV. FACILITY CONTACT
A. N A M E 8t T I T L E flail, first, & title ) B. P H O N E (area code & no.)ft

• r •T I l l 1 i l I l .l 11 T J j | | J
P R IN . 1 I I I I ) I I I I t . I I F I F T I Tc

2 M O R G A N S P E C I A L I S T 1 , 1 / g 3 (c 7 , 0 . 8 5E W E L L
5 1 33I T 4» 4 4 4 1 43 T >

11

»*5>V.FACILITY MAILING ADDRESS
A. S T R E E T O R P.O. BOX

»•I I I I I I I I \ Jc 1 I I I l I I I l I 1 l I I I I I I T
3 f . o . 8 . 0 X 1 5- 5 1>

*: •* -’V
••• nA1 5 (

4 5I

\ •r *'.* .*C.S T A T E D. Z I P C O D EB. C I T Y O R T O W N ,1 T i i i i i i i i i rT II I i 1 i i i i r T 1 1 I Fc —i( 4 R A L E ! G H -A'-M c Z J J o O Z 1
>41 1«I5 T! I TTIT *T 5T

VI. FACILITY LOCATION
A. S T R E E T. R O U T E N O. O R O T H E R S P E C I F I C I D E N T I F I E R

1 i i rc i i r T r T i rT i i r i r T i r T F rT 1 Ti
5|M. N ) T E 0 S T A T E S H } G H- I V f r / Z Ii * ti

:15 1 4
4 5I

I B. C O U N T Y N A M E
***f t-l T .*1 1 I 1 l 1 | | | | | I I | J I I I 1 J *•!1i i r .»

i. :NBW H A M O V E R . \) :. *,4 4\ 24
*.F. C O U N T Y C O D E

L/JpP^q )
C. C I T Y O R T O W N D.S T A T E E. Z I P C O D Ec T T T T T T T T T T T T ^ 1 1 T T T T T T 1 I I TT T T A »I -r6 W I L m l M (r r oH N C z s 4 o 5 I t•/>

I 1 «,
V If•Q < r « ? i *11r A »
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' CONTINUED FROM THE FRONT
Jiu.A^J-P.yiw JU 'u -.,ij jrnA)J.Mi ,uVC. SIC CODES i'3-d/g/r, in order of prioritv) ^• * A. FIRST B. SECOND.•

c j ~~

* * *""7714- q , i . 1 7 i r( specify )

ELECTf? 1C po WBP GBR 1/ !C-£ S
(specify)SL.

1
i

15
»

II 1 y<i » « «
C. THIRD D. FOURTH' • *-•

•-T (specify ) 7 I r7
(specify )5.c

77
t * i » t * <i 1 « i^ eVIII. OPERATOR INFORMATION

B. Is th« n*m« llrted
Ittm VII!-A also t
ownar?

A. NAME.:• • • :
7 I I 1 i r i i i I i i i rT i r i I

Ic

C F\ R 0 L l N Pi f 0 W £ P A H 0 L I G H T C o p P A l y .V.8
£3 YES.O NC«« . :.—.*• < • -•.' . w J. 1’. '*• *•.* '.1.•* :

> 5 » •
)i-• •--.•-

c. STATUS OF OPERATOR (Enter the appropriate letter into the answer box: if .'.'Other", specify.) •’••D. PHONE (area code & no.)
F * FEDERAL
S - STATE
P - PRIVATE

M = PUBLIC (other than federal or state )
;,‘ O « OTHER (specify )

(specify ) i Ic I IP AiI 9 8 3 U> (, I I 1’vSLL’-V-: V. s?-%4
*.

1V‘
s< i< 1* if» 2 1 3173

v:?v.vST .̂^?v-: L7- 7-E, STREET OR F.O- BOX A J’
:

P::-i i i i i i i ii l I 1 I I I 1 I 1 I I T T
\.P , 0 . B o x I S s ) V TV.-;.V- ‘

r-.M' -%r •. •2 «
U

ffiaBSSejSaBSfeIX,INDIAN LAND^Is the facility located on Indian lands? ,.v
G.STATE H. ZIP CODEF. CITY OR TOWN -T i I i i i i I i i i i r i i i i i i i i r T T i i rT]c

B /? fi L E 1 G- H • N c 2 7 (P o Z :o No -V-'i^sf
V„‘ r.r-.: ^

YES- .II 1l 1 1 1 I !
r i l I i I \i ...v : - \

47 - ----•4t *3:ts . •>f

X.EXISTING ENVIRONMENTAL PERMITS^gg^A. NPDES ( Discharges to Surface Water) D.PSD ( Air Emissions from Proposed Sources) r ~ -T V
T.'-k-Ai • s:

. . V* " T* Vr'-rr/r-f
•• * ' ' .-T:’'f-.-.A ^-
:»

r7 I j I I I I | I 7 i i i i r i i i i rT r
u*

c T I C T I

H C , o o o , 1 4- 2 2 ,9 N 9 P
s-rfltiI i t X -«r 1i Ii

t <Is 7 1 * 70 1 C t 7 JOto I»
. T.-'* c.OTHER (specify ) .^:,B. uic (Underground Injection of Fluids) '

M

i T... ’ .-1- *. , . AT 1 I i i i i i r i i I i i i i i J i i ri 7 I I I ic c T I (specify )9 U| 1 9
> » V 4 17 1 B JO IS J7 20ts 1 « * . »•* * »

c. RCRA (Hazardous Wastes) .. .;v . ...E.OTHER (specify ) .* .• *

V:' -T r T T T T i i i i r T r~i j i i i i i i j rc T I C T I (specify )!9 . *9 R
i

ts u ? t • 17 JOJO I » « i <
XI. MAP

1^Attach to this application a topographic map of the area extending to at least one mile beyond property bounderies. The map must show .the outline of the facility, the location of each of its existing and proposed intake and discharge structures, each of its hazardous waste *;;treatment, storage, or disposal facilities, and each well where it injects fluids underground.Include all springs, rivers and other surfacewater bodies in the map area. See instructions for precise requirements.' v::j ‘ " * ’v * v’*' ' . . . "
X|l. NATURE OF BUSINESS (provide a brief descripTFon )1^̂ ^

- 9

1!

E L E C T R I C U T I L I T YI

XIII. CERTIFICATION (see instructions)

I certify under penalty of law that / have personally examined and am familiar with the information submitted in this application and allattachments and that, based on my inquiry of those persons immediately responsible for obtaining the information contained in theapplicationf / believe that the information is true, accurate and complete, f am aware that there are significant penalties for submittingfalse information, including the possibility of fine and imprisonment.

dfctfi

ji, .. _ _
A. N A M E & O F F I C I A L T I T L Ep. u . Houe
V I C E P$ BS> ) PENT t TECHNICAL SSrtV )c S

S I G N E D( rype or print )

/ 7-5-^COMMENTS FOR OFFICIAL USE ONLY ^ *r<wc T 7 ( I T 7 I I I l I T t iii c1
1• \ » %

i EPA Form 3570-1 (6-80) REVERSE



( fill-in areas are spaced for elite type, ie., 12 characters /inch ). Form Approved OMB No. 15Q-S80004
1. EPA I D. NUMBERyi^vr^i^Consolidated Permits Program ^N CD O 0 O Z 3 D & ^ 6,\.RCRA j. (This information is required under Section 3005 of RCRA.) —j y*— — — —FOR OFFICIAL USE ONLY

A P P L I C A T I O N I D A T E R E C E I V E D T I T T I 'M
A P P R O V E D ( y r., m o..& d a y )

FORM| U.S. »* V I R O N M E N T A L P R O T E C T I O N A G E N C Y
HAZAR, JS WASTE PERMIT APPLICATION-'

C O M M E N T S

23 24 29

mmII. FIRST OR REVISED APPLICATION -y*'

Place an "X" In the appropriate box in A or B below (mark one box only ) to indicate whether this is the first application you are submitting for your facility <revised application. If this is your first application and you already know your facility's EPA 1.0. Number, or if this is a revised application, enter your facilityEPA I.D, Number in item I above.
A. FIRST APPLICATION (place an " X" below and provide the appropriate date)iXj 1. EXISTING FACILITY (See instructions for definition of “existing" facility.

7V Complete item below.)

FOR EXISTING FACILITIES, PROVIDE THE DATE (yr,, mo., & day )OPERATION BEGAN OR THE DATE CONSTRUCTION COMMENCED(use the boxes to the left )

[]2.NEW FACILITY (Complete item below.)
71 FOR NEW FACIL1T

PROVIDE THE DAT
(yr., mo.,& day ) OPE
TION BEGAN OR IS
EXPECTED TO BEG

c YR. MO. D A Y
Y R. DAYM O.8

13 73 74 7? 7* 77 7 * 73 7* 73 7< 77 78B. REVISED APPLICATION (place an “ X” below and complete Item I above)
. FACILITY HAS INTERIM STATUS«

72 I I 2. FACILITY HAS A RCRA PERMIT
72

III. PROCESSES - CODES AND DESIGN CAPACITIES v' Y.V I -v.vv- -
A. PROCESS CODE ~ Enter the code from the list of process codes below that best describes each process to be used at the facility. Ten lines are provided fcentering codes. If more lines are needed, enter the code(s) in the space provided. If a process will be used that is not included in the list of codes below,,th•describe the process (including its design capacity ) in the space provided on the form (Item lll-C).
B. PROCESS DESIGN CAPACITY — For each code entered in column A enter the capacity of the process.1. AMOUNT — Enter the amount.

2. UNIT OF MEASURE — For each amount entered in column B ( 1 ), enter the code from the list of unit measure codes below that describes the unit ofmeasure used. Only the units of measure that are listed below should be used.
APPROPRIATE UNITS OF
MEASURE FOR PROCESS

DESIGN CAPACITY

PRO-
CESS
CODE

PRO-
CESS
CODE

APPROPRIATE UNITS OF
MEASURE FOR PROCESS

DESIGN CAPACITY
PROCESS PROCESS

Storage: Treatment:
CONTAINER (barrel, drum, etc.) SOI
TANK
WASTE PILE

GALLONS OR LITERS
GALLONS OR LITERS
CUBIC YARDS OR
CUBIC METERS
GALLONS OR LITERS

TANK TO1 GALLONS PER DAY OR
LITERS PER DAY
GALLONS PER DAY OR
LITERS PER DAY

" TONS PER HOUR OR
' METRIC TONS.PER HOUR:
^ GALLONS PER H

-..- . LITERS PER HOUR

502
503 SURFACE IMPOUNDMENT T02

SURFACE IMPOUNDMENT
Disposal:
INJECTION WELL
LANDFILL

S0 4 INCINERATOR TO
r*:~: ;

•*. OUR OR..
D79 ' GALLONS OR LITERS
D80 — ^

T04 . GALLONS PE^bAY OR
..-.‘LITERS PER DAY

ACRE-FEET (the volume that
would cover one acre to a
depth of one foot) OR
HECTARE-METER
ACRES OR HECTARES
GALLONS PER DAY OR
LITERS PER DAY
GALLONS OR LITERS

OTHER (Use for physical, chemical,-thermal or biological treatment
processes not occurring in tanks, .surface impoundments-or inciner* - ’
ators. Describe the processes in v
the space provided ; Item III-C.) — : .l .r.LAND APPLICATION

OCEAN DISPOSAL
D81
D82

* <5*SURFACE IMPOUNDMENT 8 3

=’C5P
. -• T*

UNIT OF MEASURE

»: -»%
IUNIT OF

MEASURE •

CODE
UNIT OF

MEASURE
CODE

UNIT 0
MEASUF

CODE
•v perUNIT OF MEASURE UNIT OF MEASURE

GALLONS i .
LITERS
CUBIC YARDS . . . .
CUBIC METERS . . .
GALLONS PER DAY

LITERS PER DAY
TONS PER HOUR
METRIC TONS PER HOUR
GALLONS PER HOUR . .
LITERS PER HOUR . . . .EXAMPLE FOR COMPLETING ITEM III (shown in line numbers X- 7 andX‘2 below): A facility has two storage tanks, one tank can hold 200 gallons and thother can hold 400 gallons. The facility also has an incinerator that can burn up to 20 gallons per hour.

G V ACRE-FEET. . . .
HECTARE-METER
ACRES
HECTARES . . . .

AL D FY W BC E QU H

T / AS C

\C DUP 1
t 2 1413 1 3

B. PROCESS DESIGN CAPACITY B. PROCESS DESIGN CAPACITYaA. PRO-
CESS
CODE

(from list
above)

A.PRO-
CESS
CODE

(from list
above)

FOR
OFFICIAL

USE
ONLY

Ui
FOR

OFFICI
USE

ONL1

hi2. UNIT
OF MEA-

SURE
(enter
code)

2.. UNIT
OF MEA-

SURE
(enter
code)

m mys ys1. AMOUNT
(specify ) 1. AMOUNTZ zZD ZDJZ JZ

1« 1 • 1* 22. i t 32 1« 1»IV 1» Z7 2» 29

600X-l 5 50 2 G
X-2 0 3T 620 E

A/0T // P/’LlCABLE- 5££
rRA/ySAurT/)L. i- £T7£ /P

1 7

2 8

3 • 9
4 10

14 1 > 1» 27 32 1 S21 2* 1« I* 27 2*2«EPA Form 3510-3 (6-80)
nnnYiMiic AM rac \ytrrP ar:r 1 rir *



Continued from the front.
III. PROCESSES lcontinuedI
C. S P A C E F O R A D D I T I O N A L. P R O C E S S C O D E S O R F O R D E S C R I B I N G O T H E R P R O C E S S E S (code “T04" ). F O R E A C H P R O C E S S E N T E R E D H E R EI N C L U D E. D E S I G N C A P A C I T Y.

mIV . DESCRIPTION OF HAZARDOUS WASTES
A. EPA HAZARDOUS WASTE NUMBER — Enter the four—digit number from

handle hazardous wastes which are not listed in 40 CFR, Subpart D, enter the four—digit numberfr/ from 40 CFR, Subpart C that describes the characteris-tics and /or the toxic contaminants of those hazardous wastes.
CFR, Subpart D for each listed hazardous waste you will handle. If you

B. ESTIMATED ANNUAL QUANTITY — For each listed waste entered in column A estimate the quantity of that waste that wilt be handled on an annualbasis. For each characteristic or toxic contaminant entered in column A estimate the total annual quantity of all the non—listed waste /s/ that will be handledwhich possess that characteristic or contaminant.
C. UNIT OF MEASURE — For each quantity entered in column B enter the unit of measure code. Units of measure which must be used and the appropriatecodes are:
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TONS... P • KILOGRAMS .
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K '

^ . T MI
If facility records use any other unit of measure for quantity, the units of measure must be converted into one of the required units of measure taking intoaccount the appropriate density or specific gravity of the waste.

D. PROCESSES
1. PROCESS CODES:

For lifted hazardous waste: For each listed hazardous waste entered in column A select the code/s/ from the list of process codes contained in Item IIIto indicate how the waste will be stored, treated, and/or disposed of at the facility.For non —listed hazardous wastes: For each characteristic or toxic contaminant entered in column A, select the codefr/ from the list of process codescontained in Item III to indicate all the processes that will be used to store, treat, and/or dispose of all the non—listed hazardous wastes that possess .that characteristic or toxic contaminant.
Note: Four spaces are provided for entering process codes. If more are needed: (1) Enter the first three as described above; (2) Enter "000" in theextreme right box of Item IV-D(1); and (3) Enter in the space provided on - page 4, the line number and the additional codefry.

2. PROCESS DESCRIPTION: If a code is not listed for a process that will be used, describe the process in the space provided on the form.
NOTE: HAZARDOUS WASTES DESCRIBED BY MORE THAN ONE EPA HAZARDOUS WASTE NUMBER - Hazardous wastes that can be described bymore than one EPA Hazardous Waste Number shall be described on the form as follows:1. Select one of the EPA Hazardous Wasfe Numbers and enter it in column A. On the same line complete columns B,C, and D by estimating the total annua!quantity of the waste and describing ail the processes to be used to treat, store, and/or dispose of the waste.2. In column A of the next line enter the other EPA Hazardous Waste Number that can be used to describe the waste. In column D (2) on that line enter ’

"included with above" and make no other entries on that line.3. Repeat step 2 for each other EPA Hazardous Waste Number that can be used to describe the hazardous waste. "

EXAMPLE FOR COMPLETING ITEM IV (shown in line numbers X-1, X-2,X-3,and X-4 below) — A facility will treat and dispose of an estimated 900 poundsper year of chrome shavings from leather tanning and finishing operation. In addition, the facility will treat and dispose of three non—listed wastes.Two wastesare corrosive only and there will be an estimated 200 pounds per year of each waste. The othef waste is corrosive and ignitable and there will be an estimated100 pounds per year of that waste.Treatment will be in an incinerator and disposal will be in a landfill.
D. PROCESSESA. EPA
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T.VIII. FACILITY OWNER '.•Si'

MA. If the facility owner is also the facility operator as listed in Section VIII on Form 1, "General Information",place an "X" in the box to the left andskip to Section IX below.
B. If the facility owner is not the facility operator as listed in Section VIII on Form 1, complete the following items:

2.PHONE NO, (area code & no.1.NAME OF FACILITY’S LEGAL.OWNER
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E
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CP7?L*J. /JOLOE
X, OPERATOR CERTIFICATION
/ certify under penalty of iaw that / have personally examined and am familiar with the information submitted in this and all attacheddocumentsf and that based on my inquiry of those individuals immediately responsible for obtaining the information, l believe that thesubmitted information is true, accurate, and complete. ! am aware that there are significant penalties for submitting false information,including the possibility of fine and imprisonment.
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Hydrogeology of an Alkaline Fly Ash
Landfill in Eastern Iowa
by Linda Le Seur Spencer* and Lon D. Drakeb

ABSTRACT INTRODUCTION
Coal fly ash is presently exempt from Sub-

title C of the Resource Conservation and Recovery
Act, and is therefore not classified as a hazardous
waste (USEPA, 1978, 1980). However, because
some of the criteria that define wastes as hazardous
(i.e., corrosiveness, radioactivity, and toxicity) are
potentially applicable to fly ash, attention has
focused on leachates generated by fly ash deposits
(Roy et al., 1981). Large quantities of fly ash are
produced annually in the U.S.A. (56 million tons
in 1980), and only a small portion is recycled (15%
in 1980). Approximately 36% of the fly ash was
buried in landfills, and the balance was sluiced to
disposal ponds (National Research Council, 1980).
While some projections predicted a dramatic
increase in coal use and fly ash production (i.e.,
Faber, 1979), the predictions have not materialized
in the first half of this decade due to the imposi-
tion of more stringent air quality standards and
improved energy efficiency in the industrial sector
(Marlay, 1984).

Morphologically, coal fly ash is dominated by
silt-sized , spherical particles, including hollow
spheres (cenospheres), spheres packed with smaller
spheres (pleurospheres), and amorphous fragments
(Fisher et al., 1976). Mineralogically, fly ash is pre-
dominantly an amorphous glass with silicon,
aluminum, and iron oxides. Metallic constituents
condense on the ash surfaces as the flue gases carry
the particles out of the combustion zone of
furnaces. Metal concentrations in surface coatings
of the ash can be up to two orders of magnitude
greater than those in the parent coal and typically
include Mo, Se, As, Cr, Zn , Cd , Pb, Zn, and Hg
(Linton et al., 1976; Theis and Wirth, 1977).

Our literature search revealed no other
detailed field studies of alkaline fly ash landfills in
midwestern hydrogeologic settings. Hall (1977)
and Cherkauer (1980) investigated ground-water
conditions around an acidic ash landfill in a south-
eastern Wisconsin sand pit. Theis et al. (1978), and

The hydrogeology and chemical quality of the
shallow ground-water regime at a coal fly ash landfill was
investigated near Montpelier, Iowa. An embankment dam
retains the two-hectare deposit of silt-sized alkaline coal fly
ash in an upland ravine. The fly ash landfill was operated
between 1964-1973 and was subsequently capped with a
thin loess layer and seeded to pasture. The ash is underlain
by loess, over clay-rich till, over sandstone. Ground water
now saturates the lower one-half of the ash.

Nineteen shallow monitoring wells were installed
around and within the landfill. Sampling in 1983-1984 was
conducted for water levels, temperature , pH, alkalinity,
specific conductance, calcium (Ca2 + ), magnesium (Mg 2 + ),
sodium (Na+ ), potassium (K* ), sulfate (SO42 ), chloride
(Cl ), arsenic (As), and selenium (Se).

Calculated ion balances for 30 analyses had an error
of less than 4%. Native loess-derived ground water of a
calcium bicarbonate type enters the landfill, and then shifts
to a calcium sulfate type. A distinct leachate plume
presently extends at least 46 meters downgradient from the
landfill, passing under and through the dam, then dis-
charging into a small pond. SO42 and Se concentrations in
the plume exceed EPA drinking-water standards, and trace
As was detected.

Although ground-water pH increased after entering
the landfill, bicarbonate alkalinity declined. Results of
equilibrium solubility calculations suggest that this condi-
tion evolved from calcite supersaturation within the land-
fill, precipitating calcium carbonate. Dissolution of calcium
and magnesium oxides on the glassy fly ash spheres sustains
the highly alkaline leachate strength.

3.Ground-Water Section, Illinois State Water Survey,
2214 Griffith Drive, Champaign , Illinois 61820 (Present
address: Todd Engineers, 2914 Domingo Ave., Berkeley ,
California 94705).

^Department of Geology, University of Iowa, Iowa
City, Iowa 52242.

Received May 1986, revised January 1987, accepted
February 1987. *

Discussion open until March 1, 1988.
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Theis and Marley (1979) studied acidic leachate
from a fly ash settling pond in dune sands adjacent
to Lake Michigan where they observed plumes
enriched with Ca2+ and S042". In addition, trace
metals were released into ground water, however,
they were retarded along flow paths by sorption to
clay (Cherkauer, 1980), or precipitation and
adsorption onto hydrous oxides of iron or
manganese (Theis et al., 1978).

The alkaline coal ash in this study area was
generated during 1964-1973 by an eastern Iowa
electrical utility company using coal from southern
Illinois and western Kentucky. It was fired in a
dry-bottom pulverized-coal furnace, with the fly
ash retained in mechanical dust collectors, passed
through a water venturi, then sluiced into an ash
pond. This pond was dewatered each summer when
the ash was excavated and hauled to the landfill.

Grain-size analysis of three fly ash samples
from the landfill contained 21-25% sand, 70-73%
silt, and 5-7% clay. In USDA soil terminology,
this would be considered a silt loam. Nearly one-
half of the particles in each sample were in the fine
silt range (0.002-0.02 mm). Compared to native
geologic materials of the area, described by Miller
et al. (1978), the fly ash would be equivalent to a
coarse sandy loess. The fly ash was not chemically
analyzed in this study; however, data supplied by
the electric utility generating the ash suggests that
it is dominated by oxides of silicon, aluminum, and
iron (Table 1). According to a fly ash classification
proposed by Roy and Griffin (1982), the ash
represented in Table 1 falls on the border between
the Sialic and the Ferrocalsialic region.

The landfill site was a ravine in a first-order
drainage in the bluffs overlooking the Mississippi
River (Figure 1). An embankment dam had been
constructed across the ravine, from onsite loess and
clay-rich till. Drill holes completed during our
study penetrated a zone of fly ash in the dam
which apparently had been incorporated
inadvertently into the structure. The disposal

operation ceased in 1973. The ash was then
covered with a thin layer of loess (<1 m), and
seeded to an alfalfa-grass pasture mix. The site has
since been overgrazed by cattle, and shallow
gulleys have begun to form, exposing the ash in a
few places.

FIELD AND LAB METHODS
The site was surveyed with plane table and

alidade for elevation control. Nineteen PVC wells
were installed in and around the landfill (Figure 2).
Wells 17, 18, and 19 are upgradient control wells;
wells 1, 3, and 11 are completed within the ash ;
and wells 6, 7, 8, 9, 10, 12, 13, 14, 15, and 16 are
downgradient from the landfill. Well 11 was
damaged soon after drilling and was never sampled.
Wells 2, 4, and 5 penetrated saturated fly ash , but
are screened in either loess or till below. Sixteen of
the test holes were opened with a 20-cm diameter
bucket auger, and completed 1.5 m beneath the
saturated zone. Three of the test holes were bored
with a 10-cm power auger and similarly completed.

The monitoring wells were constructed of 3.8
cm rigid PVC, slotted in the lower 30.5'cm,
capped, and screened with typar fabric taped on
with PVC duct tape. The screened portions of the
holes were packed with silica sand , the remainder
backfilled with original sediment, and sealed with
bentonite above the sand pack and near ground
level. 1

Ground-water quality and water levels were
monitored from July 1983-July 1984. After
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Table 1. Analysis of Kentucky Coal Fly Ash Generated at
the Fair Station, Montpelier, Iowa

J O H N S O N <0
S C O T T i$1 M U S C A T I N EOxide Percent

l DAVENPORT
1Si02 53.7 %

24.44%
12.41%

3.38%
1.00%
0.65%
0.30%

STUDY AREAW A S H I N G T O NAI2O3
Fe203
CaO

MUSCATINE
L O U I S A

Ti02
% Na20

MgO
Fig. 1. Location map of landfill site.
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5 solution of 2% lanthanum carbonate and 1%
cesium chloride was added to each sample to
suppress ionization and minimize interferences.
Arsenic and selenium were determined by graphite
furnace atomic absorption spectrophotemetry.
Sulfate was determined turbidimetrically, and
chloride was determined potentiometrically by the
mercuric nitrate method (American Public Health
Association , 1976).

19 x y•/
\LANDFILL ^BOUNDARY r \I \ 2

)'l\
1/ (/ HYDROGEOLOGY

The geologic setting of the landfill depicted in
Figure 3 is a stratigraphic sequence of loess, over a
clay-rich till , over sandstone bedrock. Since none

J
•4 ) *s

\i

\
\

i

B
POND

200 ft0 100
1 LANDFILL

BOUNDARY14 •
Fig. 2. Location of ground-water monitoring wells.

standing water levels were measured with a steel
tape, each well was then evacuated with a centrif-
ugal pump to remove at least one well volume of
standing water. Because of the low hydraulic con-
ductivity of the surrounding materials, it was
impractical to remove more than this volume.
After water levels reestablished, the ground water
was sampled with a peristaltic pump. Determina-
tions of pH, temperature, and specific conductance
were made immediately. A 500-ml portion of the
sample was then filtered through a 0.45-/im filter,
and pumped directly into an acid-rinsed poly-,

ethylene bottle preacidified with 2 ml of reagent
grade nitric acid. This subsample was analyzed for
Ca2*, Mg2*, Na\ K*, S042", Se, and As. Filter blanks
of distilled deionized water were collected after
every ten samples to monitor for possible cross-
contamination. The unfiltered subsample was
collected in polyethylene bottles for alkalinity and
chloride determinations.

Alkalinity measurements were conducted
potentiometrically following USGS methods
(Brown et al 1970) within one week after collec-
tion on refrigerated samples. Major cations
including Ca2+, Mg2*, K*, and Na* were determined
by flame atomic absorption spectrophotometry. A
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of the test holes reached bedrock, the position of
the sandstone was estimated from exposures in an
adjacent ravine about 300 meters away. The sand-
stone is the Spoon Formation of the Kewanee
Group, which is the youngest Pennsylvanian bed-
rock in Muscatine County (Fitzgerald, 1977). It is
a feldspathic litharenite , distinct from the older
quartzarenite formations in the county. The till is
the Illinoian Kellerville member of the Glasford
Formation. The presence of a silty lacustrine lens
at the top of the till in one of our drill holes
suggests it is comparable to a superglacial facies
documented by Hallberg et al. (1980) in several
counties south of the landfill. With one exception,
the Wisconsinan loesses of this part of Iowa have
not been formally differentiated into formations
and members. Basal loess dates here range from
about 28,000-18,000 RCYBP, and regional extrap-
olations suggest that loess deposition ceased about
14,000-13,000 RCYBP (Esling, 1984). In counties
immediately north of our site, Updegraff (1981)
did differentiate loess profiles into the Peorian
(above) and Roxana (below), using detailed grain-
size analysis.

The potentiometric surface shown in Figure 4
parallels the overlying land topography, producing
ground-water flow to the south, through and under
the landfill, and towards the dam. The discharge
included a seep which flowed from the base of the
dam below the ash lens within the dam. Ground-
water flow extended under and through the dam,
discharging into a downgradient pond (Figure 4).

Ground-water levels were monitored during
1983-1984, and compared to precipitation
hydrographs from the nearby cities of Davenport
and Muscatine. Annual ground-water level fluctua-
tions in and around the landfill were within a

LANDFILL
BOUNDARY

N
I

675
670
665

660

POND

200 ft1000

lFig. 4. Potentiometric surface of ground water at landfill
site, June 1984.

3-meter range. The general seasonal pattern
observed included net recharge in autumn and
spring. This is consistent with other eastern Iowa
loess landscapes because evapotranspiration
normally accounts for the available precipitation in
summer, and the frozen soil is impermeable
through most winters (Iowa Natural Resources
Council, 1978).

Table 2. Summary of Laboratory and Field Analyses of Ground Water from the Landfill Site

Alkalinity
(mg/l as
CaC03 )

Specific
conductance
(limbos/cm)

Ca2+

(mg/l )
Mg2+

(mg/l )
5042"

(mg/l ) pH

Upgradient
1203

810-2300
167 482 7.2Average

Range
No. of samples

151 74
213-64248-408 6.8-8.2102-220 36-115

19 1911 1214 14

Landfill
8.5 2190

1200-4200
Average
Range
No. of samples

Downgradient
Average
Range*
No. of samples

128363 1032
135-2000

63
7.7-9.284-26088-617 17-147

161410 10 1310
V
\ 35

.7.2
6.6-8.2

1623367784223 90
470-3400124-694 ’110-200082-585 30-251

2933 442532 33

522



V

30 and major ions. The results are summarized on
Table 3. The background ground water was under-
saturated with respect to CaS04, and nearly satu-
rated with respect to CaC03. Landfill ground water
contained calcium concentrations in considerable
excess of those predicted to be in equilibrium with
CaC03 as calcite, but was only slightly oversatu-
rated with respect to gypsum due to the common
ion effect. Roy and Griffin (1984) reported similar
equilibria conditions from their alkaline fly ash
extracts prepared in the laboratory from Illinois
Basin coal sources. In their study, extracts were
supersaturated with respect to gypsum and calcite,
and were in equilibrium with respect to anhydrite.
They concluded that calcium concentrations were
not controlled by calcite solubility. However, at
our landfill site, the precipitation of CaC03 would
consume constituents of alkalinity ( i.e., HC03",
C032") and would explain the decreased alkalinity
of landfill ground-water samples.

Wells downgradient from the landfill
indicated that the leachate plume extended about
46 meters south of the dam. TDS concentrations
diminished as a function of distance from the land-
fill. Well No. 10 ( Figure 2) consistently showed
high TDS, indicating that contaminants migrate
through the fly ash lens within the dam, which is
located directly upflow from Well No. 10. Wells
downgradient from the landfill received native
ground water from the east and west sides of the
valley plus landfill leachate from the north. Hydro-
chemical facies diagrams indicate that ground
water from downgradient wells was intermediate in

T I I T

25

AA
A20

cr AO)e 15
+
o

10

• Weil 1
A Well 35

0
40 6020 30 500 10

S042, meq/ L

Fig. 7. Ca2+ versus S042~ in landfill ground-water samples.

on coal fly ash spheres. Leaching of these coatings
would be expected to yield hydroxyl ions
according to the following reactions:

CaO + H20 ^ Ca2+ + 20H‘

MgO + H20 Mg2* + 20H’

Equilibrium solubility conditions in ground
water were calculated using WATEQF, a chemical
equilibrium model (Plummer, Jones, and Truesdell,
1976). Input parameters included pH, temperature,

(1)

(2)

Table 3. Summary of WATEQF Mineral Saturation Indices and C02 Concentrations
Direction of

ground -water flow Well Calcite Dolomite Gypsum . pco2 **

October 1983
17 0.30 0.00 1.60.03

7.61 28.2 1.3 3.4
3 25.2 32.5 1.8 4.5
7 3.4 7.2 0.59 2.4
6 0.78 0.35 0.54 2.2
8 0.47 0.00 0.12 2.2

June 1984
17 2.1 0.043.7 1.6
1 0.2810.1 • 3.211.2

0.573 15.4 41.4 3.0
0.9710 5.8 68.8 1.7
0.447 2.2 0.27 1.6

6 0.111.6 1.6 1.4 \0.288 1.11.2 1.9
** WATEQF - calculated.
(Mineral values represent the ratio of the product of dissolved Ca 2* + C032~ concentrations to the corresponding solubility

product for the mineral.)
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Table 4. Selenium Concentrations (mg/I) in Ground-Water Samples (Collection Dates, 1983-1984)

Well Oct. March AprilFeb.Nov. JulyMay June
0.23*

<0.01*

<0.01
0.05*

1 0.17*

<0.01*
0.09*

<0.01*
<0.01
<0.01

0.14 0.05 0.04
3 <0.01 <0.01 * <0.01
7 <0.01

10 0.02
17 0.02 0.02
19 <0.010.02 0.01

Pond
Blank

0.01
<0.01 <0.01<0.01

* Value is an average of replicate analyses.— Not analyzed.

ionic concentration between native and landfill
leachate (Le Seur, 1985).

A preliminary investigation of selenium and
arsenic concentrations was conducted because the
presence of trace metals in alkaline fly ash landfill
leachates has not been well documented. The
solubility of most heavy metals (as cations) is very
low in moderately basic environments. However,
As and Se readily exist as anionic species, arsenate
and selenate, which could be mobile in the weakly
oxidizing conditions of the shallowly buried fly ash.
A total of 22 ground-water samples from the study
area (spread out over eight sampling months) were
analyzed for arsenic. Detectable traces of As were
found in one-third of the samples, and the rest
were at or below the analytical detection limit of
0.01 mg/1. At one landfill well location during
six months of analysis, selenium was recorded
to be in excess of the 0.01 mg/1 drinking-water
standard (Table 4). Samples from a downgradient
well (No. 10) had slightly elevated selenium,
which suggested some mobility of selenium
through the saturated loess.

This was somewhat unusual as both the pH and
calcium concentrations increased in landfill
ground-water samples. However, continuing dis-
solution of Ca and Mg oxides from the fly ash
maintained the leachate concentrations and the
elevated pH. Further, calcium carbonate precipita-
tion may have reduced the bicarbonate alkalinity
of the leachate.

The pollution potential for this small upland
landfill appears limited to a small area, and is
unlikely to adversely affect any water supplies
utilized by humans in the near future. The relative-
ly low permeability and high ion exchange capacity
of the enclosing loess has apparently limited the
mobility of contaminants.
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It has been documented in the literature that
acidic fly ash leachates contain elevated Ca2+ and
S042~. This study establishes that an alkaline fly
ash leachate is considerably enriched with Ca2+ and
S042" ions when landfilled in a humid environment.
The leachate plume dissipated over a short distance
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before discharging into surface waters with further
dilution. Arsenic and selenium were detected in
leachate within the landfill, at concentrations near
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were apparently retarded during flow through the
loess. The bicarbonate alkalinity of native ground
water declined after entering the landfilled deposit.
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North Carolina Department of Human Resources
Division of Health Services

P.O. Box 2091 •Raleigh, North Carolina 27602-2091

Ronald H. Levine, M.D.. M.P.H.
State Health Director

919/ 733-3446

James G. Martin, Governor
Phillip J. Kirk, Jr., Secretary

March 15, 1985

Ms. Denise Bland
NC 3012 Project Officer
Air and Hazardous Material Division
345 Courtland Street , N.E.
Atlanta , GA 30365

Re: Preliminary Assessments Transmittal Letter

Dear Ms. Bland:

Enclosed are Preliminary Assessments completed for the following ERRISsites in North Carolina :

Carolina Power & Light Company
Asheville Steam Electric Plant
Skyland , NC

NC D000830638

Carolina Power & Light Company
Brunswick Steam Electric Plant
Southport , NC

NC D091570960

Carolina Power & Light Company
Cape Fear Steam Electric Plant
Moncure, NC

NC D000830919

Carolina Power & Light Company
Harris Nuclear Plant
New Hill , NC

NC D 991278284

Carolina Power & Light Company
Lee Steam Electric Plant
Goldsboro, NC

NC D000830661

Carolina Power & Light Company
Mayo Steam Electric Plant
Roxboro, NC

NC D00Q830612

Carolina Power & • Light Company
Roxboro Steam Electric Plant
Roxboro , NC

NC D000830653

NC D000830646Carolina Power & Light Company
Sutton Steam Electric Plant
Wilmington , NC

An Equal Opportunity * Anirmative Action Employer



Page Two
Ms. Denise Bland
March 15, 1985

NC D000830620Carolina Power & Light Company
Weatherspoon Steam Electric Plant
Lumberton, NC

NC D980844732Clayton Ballfield
Clayton, NC

NC D000605303Federal Paper Board Company
Riegelwood, NC

NC D003150562Firestone Textiles Company
Gastonia, NC

NC D057037194General Electric Company
Mebane Operations
Mebane, NC

NC D980844336State Port Authority
Charlotte, NC

The following Carolina Power & Light Company electric plants notified
under RCRA in the event activities involving hazardous substances might be
initiated in the future. At this time these facilities do no handle hazardous
wastes. However, these facilities have been recommended for a Low Priority
for site inspection in order to address on-site ash disposal areas for the
presence of heavy metals. These sites are:

NC D000830638Asheville Steam Electric Plant
Skyland,.NC

NC D091570960Brunswick Steam Electric Plant
Southport, NC

NC D000930919Cape Fear Steam Electric Plant
Moncure, NC

NC D000830661Lee Steam Electric Plant
Goldsboro, NC

NC D000830612Mayo Steam Electric Plant
Roxboro, NC

NC D000830653Roxboro Steam Electric Plant
Roxboro, NC

NC D000830646Sutton Steam Electric Plant
Wilmington, NC

NC D000830620Weatherspoon Steam Electric Plant
Lumberton, NC



Page Three
Ms. Denise Bland
March 15, 1985

The Carolina Power & Light' Company Harris Nuclear Plant
(NC D991278284) notified under RCRA for drum storage and incineration of
various industrial solvents. Incineration is no longer conducted and all
wastes are being properly manifested off-site. A Low Priority for site
inspection is recommended to address the likelihood soil contamination in the
drum storage and incineration areas.

The Clayton Ballfield (NC D00830620)was added to ERRIS following
notification of the presence of pesticides at a former town dump/landfill.
Several pesticides have been identified including DDT, DDD, DDE, Heptachlor,
and Aldrin. Approximately 40 tons of pesticide contaminated soil has been
removed and shipped to Pinewood, South Carolina, in preparation for
construction of a town park/ballfield. A Medium Priority for site inspection
is recommended to determine if pesticide contamination remains at this site.

The Federal Paper Board Company of Riegelwood(NC D000605303) notified
12), heavy metals, andunder RCRA for disposal of base solutions(pH

inorganics into landfills, pits, ponds, and lagoons. A Medium Priority for
site inspection is recommended to address the likelihood of groundwater
contamination and its proximity to water supply wells.

The Firestone Textiles Company of Gastonia(NC D003150562) notified
under RCRA for drum storage of solvents and oils utilized in the automotive
tire fabric industry. A Low Priority for site inspection is recommended to
address the possibility of soil contamination in the storage and
loading/unloading areas.

The General Electric Company Mebane Plant(NC D057037194) notified
under RCRA for disposal of electroplating wastes, industrial painting wastes,
and various solvents in three on-site burial trenches. A Medium Priority for
site inspection is recommended to determine the quantities and concentrations
of these materials, and the likelihood of soil and/or groundwater
contamination.

The State Port Authority of Charlotte(NC D980844336)was added to
ERRIS following disclosure of previous disposals of battery casings on-site.
This site was formerly owned and operated by Union Carbide Corporation. A
Medium Priority for site inspection Is recommended to determine the quantity
and concentrations of suspected contaminants.

Sincerely,

Lenox E. Bramble, Environmental Engineer
Solid and Hazardous Waste Management Branch
Environmental Health Section

LEB/lw/2226A3
Enclosures
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I. IDENTIFICATIONPOTENTIAL HAZARDOUS WASTE SITE
PRELIMINARY ASSESSMENT

PART 1 - SITE INFORMATION AND ASSESSMENTvvEPA 01 STATE 02 SITE NUMBER
D000830646NC

IL SITE NAME AND LOCATION

°VfaroT^ .
Sutton Steam Electric Plant

02 STREET.ROUTE NO..OR SPECIFIC LOCATION IDENTIFIER

US Hwy.'421
03 CITY 08 CONG05 ZIP CODE 07COUNTY

CODE
04 STATE 06 COUNTY

DIST
28405Wilmington 65 07NC New Hanover

09 COORDINATES LONGITUDELATITUDE
34 17 077 59

10 DIRECTIONS TO SITE(Starting from nearost public road)

In Wilmington at intersection of NC 133 and US 421, take US 421 north approximately
2.1 miles. Turn left into CP&L Sutton Plant entrance.

III.RESPONSIBLE PARTIES
01 OWNER /tf /r/jown)

Carolina Power & Light Co.
02 STREET (Businoss, marling, residential)

P.0. Box 1551
03 CITY 04 STATE 06 TELEPHONE NUMBER05 ZIP CODE

27602 ( 919 836-6111Raleigh NC
07 OPERATOR (K known and dittorent from owner) 08 STREET (Business, mailing, residential)

09 CITY 10 STATE 11 ZIP CODE 12 TELEPHONE NUMBER

(

13 TYPE OF OWNERSHIP (Check one)

PRIVATE . B. FEDERAL: C.STATE OD.COUNTY E.MUNICIPAL
(Agency name)

F. OTHER: G.UNKNOWN
(Spaclty )

1 4 OWNER/OPERATOR NOTIFICATION ON FILE (Check all that apply)

)s(*. RCRA 3001 DATE RECEIVED: 11 ,19 ,80/ / B. UNCONTROLLED WASTE SITE (CERCLA 103 c) DATE RECEIVED: C.NONE/ !
MONTH DAY YEAR MONTH DAY YEAR

IV. CHARACTERIZATION OF POTENTIAL HAZARD
01 ON SITE INSPECTION

Jfe<YES DATE
NO

BY (Chock all that apply)

A.EPA
E. LOCAL HEALTH OFFICIAL

>g(C.STATEB. EPA CONTRACTOR
F. OTHER:

RCRA interim status

D. OTHER CONTRACTOR1 /12 /82
MONTH DAY YEAR

(Specily )
CONTRACTOR NAME(S):

03 YEARS OF OPERATION02 SITE STATUS (Check one)

^5^. ACTIVE B. INACTIVE Q C. UNKNOWN ^JJNKNOWN
BEGINNING YEAR ENDING YEAR

04 DESCRIPTION OF SUBSTANCES POSSIBLY PRESENT. KNOWN, OR ALLEGED

A "south” andCoal fly ash is disposed of in an on-site 68 acre unlined lagoon.
"west" basin collect oil contaminants, boiler blowdown, flashtank overflow

05 DESCRIPTION OF POTENTIAL HAZARD TO ENVIRONMENT AND/OR POPULATION

Groundwater contamination most likely although potential for surface water and
soil contamination should be thoroughly addressed also.

V. PRIORITY ASSESSMENT
01 PRIORITY FOR INSPECTION (Check one. II high or medium Is checked, complete Part 2 •Waste Information and Part 3 •Description of Hazardous Conditions and Incidents)

LOW
(Inspect on time available basis)

A. HIGH B. MEDIUM
(Inspection required)

D.NONE
(Inspection required promptly ) (Ho further action noedod,'complete current disposition form)

VI. INFORMATION AVAILABLE FROM
01 CONTACT

Grover Dobbins
02 OF (AgencytOrgenlzation) 03 TELEPHONE NUMBER

Carolina Power & Light/Raleigh (919) 836-6083
• 5 04 PERSONRESPONSIBLE FOR ASSESSMENT

Len Bramble/Lee Crosby
05 AGENCY 06 ORGANIZATION
NC DHS/DHPj S&HW Mgt. Br

07 TELEPHONE NUMBER 08 DATE
2 g6 g5(919, 733-2178

MONTH DAY YEAR
EPA FORM 2070-12 (7-81,

* <Doo £ /A<r
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.C7v

*

3796

.•/
L--'it- £•• •. •

MYF?T <_ £ GRO ••!?27 sy'Gcr^I 2 310 000 FEET226225
CAROLINA BE

Mapped, edited, and published by the Geological Surveyof
Control by USGS. USC&GS, and North Carolina
Geodetic Survey

Topography and orthopr.oto"* osaic by pnotogrammetnc
metnods from aerial pnotog'aphs taken April 1969
F.e- u checked 19 70
Selected hydrograph c cats compiled from USC&GS Chart 426 1970
T’-'S T/oimaton 1$ r z i -' tended for n^.igational purposes
Po ».conic pro ecticn. 1927 North American datum

CCO - fpot gna pas-0 o *' North Caro'ma coordinate system
icSC-meler Un« \ ersa: T' a - > s.orse Mecator grid ticks.

MN j ^
i ION

5 ’
1 *39'

29 MiLS
89 MILS

1.

UTM GPIO ANC -.ere MAGNF.T'C NOP -
DECLINATION A: CENTER Or Sr- cE'

1 f'



V

1. Facility Information

Carolina Power and Light
L.V. Sutton Steam Electric Plant
Rt. 6, Box 46
U.S. Highway 42IN
Wilmington, NC 28405
New Hanover County
EPA ID# NCDO00830646
Contact: Ewell Morgan, Principal Specialist - Raleigh

Bill Boris, Plant Manager - Wilmington

Facility Contact2.
Ewell Morgan, Principal Specialist, Raleigh
Bill Boris, Plant Manager

3. Date of Inspection

January 12, 1982

4. Survey Participants

Mick Greeson - Carolina Power & Light - Raleigh Office *

George Comer - Carolina Power & Light ~ Raleigh Office
Claude Henderson - Carolina Power & Light Sutton Plant
Raymond L. Church, Jr., District Sanitarian

5. Applicable Regulations

None, facility does not generate hazardous waste as defined by RCRA.

6. Purpose of Survey

RCRA compliance inspection due to notification of this facility as being generator
of hazardous waste.

7. Facility Description

The Carolina Power a Light L.V. Sutton Steam Electric Plant is located south
west of US 421 North in New Hanover County and adjacent to the Cape Fear River.
This facility occupies 110 acres of an approximate 1,200 acre site. Eleven hundred
acres of this site is incorporated by Lake Sutton which is a thermal cooling lake
to provide cooling water for the three generators.
The facility consists of three steam electric generating units which are coal fired
and are capable of producing a combined output of 588 Megawatts per hour. An
additional Internal Combustion fuel oil fired turbine capable of producing 64
Megawatts per hour is used in peak load periods.
Coal is consumed at the rate of 5,000 tons/day and produces 750 tons of fly ash
per day. This fly ash is pumped to a 68 acre unlined lagoon which was originally
excavated to a depth of 15 feet to 40 feet. The original volume of this lagoon
was estimated at 1,486,000 cubic*.yards. The effluent from this lagoon is discharges
into the Sutton cooling lake.



2

NPDES Permit numbers were not available at the time of the inspection but
samples taken from three waste streams were available (see Table 1 and
Table 2).
According to Mr. Greeson and Mr. Henderson there are no hazardous wastes
produced by this facility. In addition a letter written by Mr. P.W. Howe
of Carolina Power & Light on November 18, 1980 to the Permits Section of
EPA Region IV addressed the reason for notification. (Attached)
Mr. Greeson was advised to write our Raleigh office and request to be placed
on the small quantity generators list in order to retain this facility's
EPA ID#.



INSPEt . ION FORM FOR INTERIM STATUS ST,. .JARDS FOR
OWNER /OPERATOR OF HAZARDOUS WASTE MANAGEMENT

FACILITIES

CP L . [ } . Siyf-foQ P Itr̂ -TName or Site /PC bOnr> ^3 o C <4 (e
EPA I.D. Count

Aw 4A \%Location • C<TSignaiFdre of Facil i t Contact
<2h~ / 2 - Sr/

'si -Date Signature of Inspector ( s ) 7^

INSTRUCTIONS: Place a check to indicate Compliance ( C ) , NonCompliance ( NC ) or NotApplicable ( N A ) . Cite specif ic violation by Section No.
Violation( s )C NANC

1. GENERAL

2. GENERAL FACILITY STANDARDS

3. PREPAREDNESS AND PREVENTION

t/4. CONTINGENCY PLAN AND EMERGENCY PROCEDURES

5 . MANIFEST SYSTEM, RECORDKEEPING, AND REPORTING
r
0. GROUND-WATER MONITORING

7. CLOSURE AND POST-CLOSURE

8 . FINANCIAL REQUIREMENTS
USE AND MANAGEMENT OF CONTAINERS9.

10 . TANKS

n . SURFACE IMPOUNDMENTS

12. WASTE PILES

13. LAND TREATMENT

14. LANDFILLS

1.5. INCINERATORS
? .

/16. THERMAL TREATMENT

/17 . CHEMICAL, PHYSICAL, AND BIOLOGICAL TREATMENT -1
/18 . UNDERGROUND INJECTION

^ TS [) f
-̂^*̂ YminenT'hazard

DHS Form 3010 ( 7-81 )
SOLID & HAZARDOUS WASTE

YES NO! A7
!

LsAAŜ
( )i

i
l
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FIRST BECOMES OPEN TO THE ENVIRONMENT
Resource Conservation and Recovery Act (RCRA)

Sutton

Sample 201 - West basin - comingling point for the following:
pile runoff, floor drains Units 1 and 2, flash tank overflow (1 & 2),boiler blowdown (1 & 2)-

coal

Sample 202 - South basin - comingling point for the following:
from the oil/water separator, floor drains from Unit 3, flash tank
overflow Unit 3, boiler blowdown Unit 3, boiler washdown sump over-flow.

water

Sample 303 - Comingled stream which collects oil contaminated waterfrom oil handling areas and equipment and floor drains, it dischargesinto the south basin.

fa

/•*"

V.: '



100.05.0 1.0<2 >12.5 5.0 5.0 0.2 1.0LIMITS 5.0

BARIUM
Mg/L

CADMIUM
Mg/L

SAMPLE
, NO.

CHROMIUM
Mg/L

SUSPENDED
SOLIDS

ARSENIC
Mg/L

LEAD
Mg/L

MERCURY
Mg/L

SELENIUM w
Mg/L

SILVER
Mg/LPH

201 6.5 15 <0.30<0.20 <0.02 <0.05 0.0001 <0.05<0.10 <0.30

. 202 9.3 4 <0.20 <0.30 <0.02 <0.05 0.0001 <0.30 <0.05<0.10

303 ' 6,8 4 <0,20 <0.30 <0.02. <0.05 0.0001<0.10 <0.30 <0.05
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(f F~ORM APPROVED
OMB NO.158-S78004

} (O ! ( -v .
T.

!<i<rDATE PREPARED SERIAL NUMBERU.S. ENVIRONMENTAL PROTECTION AGENCY
SURFACE IMPOUNDMENT ASSESSMENT (SIA)
LOCATION AND COUNT OF IMPOUNDMENTS

SECTION I

& M O N T H Y E A RDAY

O(o3 •* i

/R {

Vyggr
75 76 77 78 79 80

i - ' fV-'- v.'i y '-v v -"x -r ** ?' * ••, I
How many impoundments are
located at this site?

•v.-: »* V « •

FACILITY IDENTIFICATION
STATE IDENTIFICATION NO. (Optional )

>V;CNTY./CITYA8/: STATE SIA SITE NUMBERP L A C E CATEGORY

1 :4Rt; 11“ « l s' iv Q
L ' * ) <J

! c •• ' *7!) ui1 -i N . L.*
( 3 I-- /*/• **

mm i1 2 13 v.3 5 10 11 14 22 25 266 18 23 37ZC • • ^ v v: V.V-; • = =: • = .yT : y • ^!-!^ VhVi'rni J
STANDARD INDUSTRIAL SITE LOCATIONNPDES NUMBER

CLASSIFICATION (SIC Code) M I N U T E SD E G R E E S S E C O N D S M I N U T E SD E G R E E S S E C O N D S

x'f ?
142 •

*/ L! I Li-LV •>r/ !:̂ r // / 1i? $? uLATITUDE >• LONGITUDEt ! / (-7' t> ; ::. i i. V • s. • ••38 46 47 50 5951 52 53 54 55 56 57 60 61 62 63
::

•: S' :

OWNER

NAME OF OWNER

r-lvl EMWMM1 E3JEJEM inuricin /gma iFiLirf*
i. *: L•!:V: 2 {‘\y:

\ %&4j
f

22
59 s.'r

OWNER'S MAILING ADDRESS (Street No. or P.O. Box )

u \ D Y \ m /m 3 N >v:.v.
H44fH

;:*S22
59

CITY OR TOWN STATE ZIP CODE 3

ri/ A 1L hi h l O /,/Mr L4 i n N IJ

22
A52 5553 54

OPERATOR p.
NAME OF OPERATOR *

d5 &•V
ii

A";
22

59
V*.

OPERATOR'S MAILING ADDRESS fS*reeyMVo. or P.O. Box)

W 6 FmSH- -:••• 22
59

CITY OR TOWN STATE ZIP CODE

7 v:.V
22

5952 53 54 55 •

EPA Form 7500-44 (6-78) STATE COPY



*U. S. GOVERNMENT PRINTING OFFICE: 1978—724-845 OMB îVof -̂$75004
U.S. ENVIRONMENTAL PROTECTION AGENCY

SURFACE IMPOUNDMENT ASSESSMENT (SIA)
OPERATIONAL FEATURES OF THE IMPOUNDMENT AND GROUND-WATER CONTAMINATION POTENTIAL

SECTION 11

SERIAL NUMBER
DATE PREPARED

038180DAYM O N T H Y E A R

’ t I INSTRUCTIONS: This form is to be completed for one impoundment per site ( facility) identified in Section I, Location and Count of Impoundments Form or for one
impoundment per site selected via random sampling procedures. Complete multiple choice questions by entering the code number preceding the appropriate answer,75 76 77 78 79 80

's. - ' At
I. FACILITY IDENTIFICATION II. PURPOSE OF IMPOUNDMENT ( Enter no, in block 23 )

I M P O U N D —C N T Y./C I T Y P L A C ES T A T E C A T E G O R Y S I A S I T E N U M B E R 1, Waste Storage 2. Waste Disposal 3. Waste Treatment (Specify below) 4. Other (Specify below)M E N T N O.
7*

,' i I 4
* i« s*'r:\l 1 > . *I Iv o} I Kr’ > S P E C I F Y 5/

t:1+ r7
\ 2 10 13 14 22 5 23 1 1 18 19 235 6 21 24 34S*nlife

\

III. IMPOUNDMENT DESCRIPTION
b. IS IMPOUNDMENT

PRESENTLY USED?
2. NO

c. If answer to Ill.b is
‘yes’, give no. of
years in operation.

d. If answer to Ill.b is
‘no’, give last year
of operation.

a. Age of impound-ment in years. f. Surface area of jtU impoundments
at this site (in acres).e. Surface area of impoundment.

(in acres)
g. Average influent into Ibis, impoundment (gallons per day and year ol record),

1. Yes

W C ' MI YEAR OFD 1 '1o- O , 2 G A L S./D A YJ / 1 / 1-5 /t a RECORD3
5p(fW g-ert .

in. IMPOUNDMENT DESCRIPTION (Continued)
35 36 38 39 4440 43 3137 49 22 23 3532

i. Average daily influent for all impoundments at this facility ( gallons per day and year
ol record). j. Average daily effluent removed from aJlimpoundments and discharged to streams, lakes ,

etc, (gallons per day and year of record).h. Average effluent for jjjls.impoundment ( gallons per day and year ol record).
Y E A R O F
R E C O R D

Y E A R O F
R E C O R D

Y E A R O F
R E C O R D

1GALS./ DAY G A L S./ D A Y G A L S./ D A Y/J
58 61 62 70 71 7436 44 45 49 5740Ld

(TI ) \ V'V c- ryfG <>r -̂gLg) - (?) \t\A o cA
KSSTYPE OF BOTTOM LINER (Enter no, from fhi Types listed into blocks 2!} and 24.) ^ C ^V2\AA.IF CLAY LINER NO. 2,3 OR 4 IS SELECTED, GIVE THICKNESS IN INCHES (Enter in b!ocks\25 thru 27.y

04. Chemically Modified Clay

IMPOUNDMENT DESCRIPTION (Continued )

1. FOR AGRICULTURAL IMPOUNDMENT GIVE AVERAGE DAILY NUMBER
( in blocks 40 thru 45) AND TYPE ( in btock 46 ) OF LIVESTOCK.01.'None 07. Metal 10. Butyl Rubber Sheeting Chlorinated Polyethylene

14. Other Membrane type (Specify in blks, 28 — 39.)
15. Other (Specify in blocks 28 thru 39.)

02. Clay

03. Bentonite Modified 06. Asphalt
11. Hypalon Sheeting
12. Ethylene Propylene

05. Concrete 08. Polyethylene

09. Plasticized PVC
1. Cattle 3. S h e e p 4. P o u l t r y2. Hogs 5. Other

) 13 :* 5ir -X i-1—i.•- 22 23 24 25 2 827 39 40 45 46
y <

IV. GROUND—WATER MONITORING V. GROUND-WATER DEGRADATION
b. FREQUENCY OF GROUND-WATER QUALITY SAMPLING FROM

MONITORING WELLS.a. Number of moni-
toring wells asso-
ciated with this
impoundment ( if '0’
enter and go to
question V,b,),

b. HAS THE GROUND-WATER QUALITY OF DRINKING WATER WELLS IN THE
AREA BEEN ADVERSELY AFFECTED BY SEEPAGE FROM THIS
IMPOUNDMENT? (If •y e s e x p l a i n below,).

1. Yes 2. No 3. Unknown 4. Not Applicable (Con only bo used when there_ arejriojvells within one mile of impoundment ,)

a. HAVE SIGNIFICANT CHANGES IN GROUND-WATER QUALITY BEEN
OBSERVED IN ANALYSIS FROM MONITORING WELLS? (If ' yes’, explain
and describe below how the site was corrected,)

4. Not Applicable1. Yes 3. Unknown2. No1. None

2. Daily

3. Weekly

4. Monthly

5. Quarterly

6. S e m i-A n n u a l l y

7. Yearly

8. Other (Specify in blocks 50 thru 61.) EXPLAIN: EXP LAIN:

I
:

i

5 4947 48 50 6261 63
WMWWTTini

VI. RATING OF THE GROUND-WATER CONTAMINATION POTENTIAL fSee instruction manual EPA 570/ 9-78-003 ) VII. WASTE IDENTIFICATION NO.
STEP 1 STEP 2 STEP 3 STEP 5 STEP 6STEP 4 Enter the waste identification number

for Part VI, Step 4.M I S C E L L A N E O U S
I D E N T I F I E R SG.W. C O N T A M.

P O T E N T I A L
U N S A T. Z O N E C O N F I D E N C E G.V i. A V A I L. C O N F I D E N C E G.W. Q U A L. C O N F I D E N C E W A S T E C O N F I D E N C E C O N F I D E N C EH E A L T H H A Z A R D

;! •f i o••54 /*/c I i•I , -I* O.) i• > "Ts \—•

22 2 3 2 4 2 5 26 27 28 29 3 0 33 34 37 413 1 32 35 36 ' < 38 40 44r£fx.
(

^
C

Jl/ St //f* 4» O ***

EPA Form 7500-44A (6-78) STATS COPY
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NORTH CAROLINA DEPARTMENT OF NATURAL AND ECONOMIC RESOURCES

ENVIRONMENTAL MANAGEMENT COMMISSION

FACT SHEET

APPLICATION FOR
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

PERMIT TO DISCHARGE TREATED WASTEWATER

May 2, 1976DateNC 0001422Appl ica t ion No.

1. SYNOPSIS OF APPLICATION

Name and Address of Appl icant
Carol ina Power & Light Company
P. 0. Box 1551
Rale igh, North Carol ina 27602

a.
L. V. Sut ton Elec t r ic Genera t ing Plant
P. 0. Box 1692
Wilmington , Nor th Carol ina 28401

FOR

Descr ip t ion of Appl icant ' s Opera t ion
Genera t ion , t ransmiss ion and dis t r ibut ion of e lec t r ic i ty
genera l ly fa l l ing under Standard Indus t r ia l Class i f ica t ion 4911.
Plant fue l i s coal and oi l .

b.

Product ion Capaci ty of Faci l i ty

Guidel ine category * - old
Number of Uni ts - 3
Larges t Uni t ( megawat ts ) - 447
Namepla te ra t ing ( megawat ts ) - 672

Appl icant ' s Receiv ing Waters

Cape Fear River v ia a cool ing lake.

c.

Date of commercia l opera t ion - 1972

d.

For a sketch showing the locat ion of the discharge ( s ) , see
Attachment A.
Descr ip t ion of Exis t ing Pol lu t ion Abatement Faci l i t ies

A cool ing lake is ut i l ized for cont ro l l ing the thermal component.
Sani tary waste i s routed to a sept ic tank .

e.

'r\\



f. Description of Discharges (as reported by applicant )

Pollutants which are present in significant quantities or which
are subject to effluent limitation are as follows:

Effluent Characteristic Reported Load

(Specify units )
Average Maximum

Discharge from the existing cooling pond is intermittent and is designedto
^
con ^rol the buildup dissolved solids. The discharge from the pond occursonly during periods of high flow.



Attachment: 1

A monitoring program designed for the intermittent nature of

Sampling conducted in 1973 on thethis discharge is under evaluation,

cooling pond indicated the following concentrations:

ConcentrationParameter

(mg/1)

15Suspended Solids

Bicarbonate 16

45Chloride
30Sulfate

Silica

Phosphate(total organic)

Phosphate(ortho)

Hardness(as CaCOg)
Calcium

Magnesium

Sodium

Iron

Copper
*

Manganese

Zinc.

Aluminum

3.7

< 0.1

< 0.1

42

10

4

28

< 0.15

< 0.05

< 0.05

< 0.05

< 0.05
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;

NETMAKE-UP
FROM

CAPE FEAR
RIVER

EVAPORATION
AND

SEEPAGE

*
18.1 Mgd37.5 Mgd

EQUIPMENT,
•YARD DRAINS 0.096 BOILER FEEDCLOSED CYCLE

COOLING
POND

Mgd ANDSTEAM
BLOWDOWN

AND SANITARY
USES FROM

WELLS

COAL PILE
RUNOFF K \

i8400 Mgd6 Mgd

0.003 Mgd

* * * sSANITARY
DISCHARGE

ASH BLOWDOWN
FROM

COOLING
POND

CONDENSERS
.

ASH
POND

SLUICING
FOR UNITS
1, 2, & 3

FOR ITOUNITS
1, 2, & 3 SUBSURFACE

SEPTIC TANK
TREATMENT

I

a19.4 Mgd DISCH. NO. 001
&

CAROLINA POWER & LIGHT COMPANY
L, V. SUTTON STEAM ELECTRIC PLANT

TO CAPE FEAR RIVER

*
SCHEMATIC WATER FLOW3s

i j

* / * •**



DISCHARGE SERIAL NUMBER
FORM APPROVED

OMB No. 158 —R0100001

FOR AGENCY USE

\JCO 0 D 1+32
3 . Activity Description Give a

narrative description of activity
producing this discharge.(see
instructions)

This discharge is necessary to occasionally purge
the cooling pond for the purpose of controlling
dissolved solids buildup. Normally, purging operations

wilL be confined to periods of high runoff so that
the effects of the discharge on the river will be held

213a

to a minimum.
This discharge is composed of cooling water circulated
through the condensers of Unit Nos, 1, 2, and 3, yard

Discharges to therunoff, and ash jpond eff1uent.
ash pond include equipment washdown water, boiler
blowdown, boiler feed_ water treatment wastes, misc.
-building.and_Yard .

drains, metal cleaning wastes, and
ash sluice water for Unit Nos. 1, 2, and 3.

FORM APPROVED
OMB No.158-ROtOODISCHARGE M RIAL NUMBER
FOR AGENCY USE001 rJc\oc o / f

ddl t lcnal Informat ion

item In formation

Chemicalconstituents In the cooling pond blowdown discharge to the
Cape Fear River will in part be representative of the naturally occurring
chemical quality of the Cape Fear River and will also have chemical
constituents of such quality and quantity associated with condenser
cooling water, yard runoff, equipment washdown water, boiler blowdown,
boiler feed water treatment wastes, building and yard drains, metal
cleaning wastes, and ash sluice water for fossil generating facilities
of this size.type and in this geographical location that may be conveyed
to the cooling pond. Either all or part of the elements enumerated
in the Periodic Table may from time to time be contained in this discharge.

16

I I



3. MONITORING REQUIREMENTS

The applicant will be required to monitor regularly for flow and those
parameters limited in Section 2 above with sufficient frequency to ensure
compliance with the permit conditions. Frequency, methods of sampling,
and reporting dates will be specified in the final permit.
PROPOSED COMPLIANCE SCHEDULE FOR ATTAINING EFFLUENT LIMITATIONS

A. Chemical Wastes
1. Submit Progress Report on or before March 31, 1977.
2. Achieve operational level on or before June 30, 1977,

or first metal cleaning operation thereafter.

*T •

PROPOSED SPECIAL CONDITIONS WHICH WILL HAVE A SIGNIFICANT IMPACT
ON THE DISCHARGE

In the event that waste streams from various sources are combined for treatment
or discharge, the quantity of each pollutant or pollutant property attributable
to each controlled waste source shall not exceed the specified limitation for
that waste source.

5.
1.

If the permittee, after monitoring for at least six months, determines that
he is consistently meeting the effluent limits contained herein, the permittee
may request of the Regional Administrator that the monitoring requirements be
reduced to a lesser frequency or be eliminated.
There shall be no discharge of polychlorinated byphenyl compounds such as those
commonly used for transformer fluid.
The company shall notify the Regional Administrator in writing not later than
sixty (60) days prior to instituting use of any additional biocide or chemical
used in cooling systems, ether than chlorine, which may be toxic to aquatic
life other than those previously reported to the Environmental Protection Agency.
Such notification shall include:

1. 96-hour median tolerance limit data for organisms representative
of the biota of the waterway into which the discharge shall occur,

2. proposed discharge concentrations,
3. quantities to be used and
4. frequencies of use.

By June 30, 1977, Low Volume Wastes, (waste water from all sources except
those for which specific limitations are otherwide required in this permit,
including, but not limited to waste waters from wet scrubber air pollution control
systems, ion exchange water, treatment systems, water treatment evaporator
blowdown, laboratory and sampling streams, floor drainage, cooling tower basin
cleaning wastes and blowdown from recirculating house service water systems) shall
be discharged to the Ash Settling Pond. The permittee shall continue established
procedures designed to minimize oil and grease discharges.

2.

3.

4.

i
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JUN 9 1977
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Mr. Richard Shiver
North Carolina Dept, of
Natural and Economic Resources
3143 Wrightsville Avenue
Wilmington, North Carolina 28401

:‘S•
'• i *

.4-
$ j-->'k
$53•r

Dear Rich:
3
3 Per your request, I enclose our most recent analyses of water

from our service(potable)water wells. The samples were taken on
May 24, 1977, on those wells that were in operation at the time of
sampling. All results except pH are in mg/1. I understand your map
shows the location of these wells.

4$52
r:

f
-;4!a Calcium

Hardness
(as CaCO'Q (as CaC03)

Total
Hardness

V-v-1
4 M-alkalinity

(as CaCOg)
•y;

Well pH Chloride Ironxr£ Silica5-3
6.1A 18 22 14 4.1 0.6 4*

6.1 12 16 6C 4.3 0.6 4
6.1 9 4F 3.6 411 0.3J3

3 6.6G 12 13 45 5.1 0.2
6 .6H 16 24 12 43.5 1.2*35 6.6J 8 13 5 4.1 *0.1 4;ri& 6.5 9K 14 4 6.0 40.4£5 6.4 10 4M 20 8 4.4 0.6;r
6.5N 8 11 4 3.2 40.1
6.3 8 18 4P 4 3.9 0.1
6.4 10 13 6 4Q 0.27.1
6.2 9--s 13 411 0.74.1
6.1 16 18T 15 4.3 0.4 4
6.3 14 24U 13.9 0.3 47
6.4 9V 15 6 4.1 0.2 4
6.2 9 16W 4 3.8 0.1 4
6.3 8 22 6X 43.7 0.2

Hope this information will be helpful for your 208 program.

Very truly yours,
H. E. Wilder
Plant Manager

;•••

By
J. K. Humphrey ^Staff Chemist

Gee-
JKH/wd

;
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NORTH CAROLINA DEPARTMENT OF NATURAL AND ECONOMIC RESOURCES

OFFICE OF WATER AND AIR RESOURCES
Water Quality Division

P. O. Box 27687
Raleigh , North Carolina 27611

L V „ Ssijx oiO _ ^wecT«.vc &£ rofcp- jf

i9l4

. Time Spent

. _ _"Tbrw _ jr

REPORT OF
DatePlace visited

^ivo VW^ooc _ Co

*?> Mv -̂kolaT
River Basin

x Address
lO kfrwvo)

By Whom _

aise/s-
LP.pdIversons Contacted _

&_f_QOj&r

(CP 4t L-_" -_ LV S^ rs TA ^fcrfc
>

Reason for Visit _

Copies to:

CP* L_ \̂ \l SOTT 0i*o
v »dL F-eAsraA 'F SHFe_•' *S\}'b^*-cJ"

c.r-eA ' *\
REPORT

Tlxco^ A- c) rv.cC- VA> V

3rT5

\WyEvF trr&

kc W
av-c^ aofeetv-tr-Vi fe-acUi Pkv-au ^U. cUcUts
CVi-(_ ^ £ ? V fVWft T>& WV r^yr -̂ A.Hl’ve'S ,

«e A\ J lbe_ T>U*.V-Aî ckar^c. v<~
COOIV >VA w W ,

"k r"tse
wvv* +U uu «f ^ <W<>w «

otcu« W orx«_ uiee-lt- ^ 7
S-\ s4.trt| ckWs**. r=sMual \iv:Vs <vV- y*-

; £ edi fr

orvl « _s
"Tkc_ OYV.

1 of
Fk«L- I\Us })OfW a r^C

Crrr- ea^,

\OTV "l
jV'.eVs l O e f c OfK0 <Vs
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INTRODUCTION 
 
On July 2, 2019, Duke Energy Indiana, LLC (“Petitioner,” “Company,” or “DEI”) filed a 

Verified Petition with the Indiana Utility Regulatory Commission (“Commission”) seeking 
authority to increase its retail rates and charges for electric utility service and associated relief as 
discussed below. Also on July 2, 2019, DEI filed its case-in-chief and information required by the 
minimum standard filing requirements (“MSFRs”) set forth at 170 IAC 1-5-1, as well as a motion 
for administrative notice that would be granted on July 18, 2019. DEI submitted public workpapers 
associated with its case-in-chief on July 10, 2019. DEI filed corrections to the direct testimony of 
witness Mosley on January 15, 2020, and to the direct testimony of witness Sieferman on January 
21, 2020. 

 
Petitions to Intervene were filed by Citizens Action Coalition of Indiana, Inc. (“CAC”), 

Nucor Steel-Indiana (“Nucor”), Steel Dynamics, Inc. (“SDI”), Duke Industrial Group (“Industrial 
Group” or “IG”), the Kroger Co. (“Kroger”), Sierra Club, Wabash Valley Power Association, Inc. 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  4  

d/b/a Wabash Valley Power Alliance (“Wabash Valley”), Walmart Inc. (“Walmart”), the Indiana 
Community Action Association (“INCAA”), Environmental Working Group (“EWG”), The 
Department of the Navy, on behalf of the Federal Executive Agencies (“FEA”), Indiana Coal 
Council, Inc. (“ICC”), ChargePoint, Inc. (“ChargePoint”), Hoosier Energy Rural Electric 
Cooperative, Inc. (“Hoosier Energy”), Indiana Laborers District Council (“ILDC”), and Zeco 
Systems, Inc. d/b/a Greenlots (“Greenlots”) (collectively, “Intervenors”). The Presiding Officers 
granted the petitions, and the Intervenors were made parties to this Cause. 

 
On July 12, 2019, the Indiana Office of Utility Consumer Counselor (“OUCC”) filed a 

motion for public field hearings in four cities, which the CAC joined. DEI filed a response on July 
22, 2019, and the OUCC and CAC replied on July 26, 2019. The Presiding Officers issued a 
Docket Entry dated August 21, 2019, granting the motion and setting three field hearings. Pursuant 
to Indiana Code § 8-1-2-61(b), public hearings were held in Carmel on September 9, 2019, Terre 
Haute on September 23, 2019, and New Albany on October 1, 2019. At the field hearings, 
members of the public were afforded the opportunity to make statements to the Commission. The 
OUCC filed additional written consumer comments on October 30, 2019 and November 15, 2019. 

 
On July 23, 2019, DEI, on behalf of itself and the OUCC, CAC, Industrial Group, Nucor, 

SDI and Kroger filed a Motion for Approval of Agreed Procedural Schedule in Lieu of Prehearing 
Conference. The motion provided that, at the request of the parties for more time to conduct 
discovery and to prepare their testimony and in recognition of holiday breaks, DEI consented to a 
schedule that goes beyond the 300-day schedule as specified in Indiana Code ch. 8-1-42.7, but DEI 
did not waive its right and ability to implement temporary rates and charges if the Order is not 
issued by July 1, 2020. On July 31, 2019, the Presiding Officers issued a Docket Entry that 
established a procedural schedule for this Cause consistent with the Motion for Approval of 
Agreed Procedural Schedule in Lieu of Prehearing Conference. 

 
On September 9, 2019, DEI filed a Motion to Amend Verified Petition and submitted 

certain revisions to its case-in-chief testimony, exhibits, and workpapers. Also on September 9, 
2019, DEI submitted revised MSFRs, and it subsequently submitted corrected revised MSFRs on 
September 26, 2019. On September 20, 2019, after receiving a two day extension of time in order 
to respond to DEI’s Motion to Amend Verified Petition, CAC filed a Notice of Intent Not to 
Respond to Duke Energy’s Motion to Amend Verified Petition. No party objected to DEI’s Motion 
to Amend Verified Petition, and on September 26, 2019, the Presiding Officers issued a Docket 
Entry granting the Motion to Amend Verified Petition. DEI filed corrections to the revised 
testimony of witness Flick on January 15, 2020, and to the revised testimony of witnesses Pinegar 
and Douglas on January 21, 2020. 

 
On October 11, 2019, DEI filed a Notice of Submission of Confidential Excel Spreadsheets 

in Native Format Replicating Petitioner’s Cost of Service Studies. On October 15, 2019, the 
OUCC, CAC, EWG, INCAA, ILDC, Kroger, Sierra Club and Walmart (“Joint Movants”) filed a 
Joint Motion to Amend Procedural Schedule and for Expedited Briefing, requesting, among other 
things, the Commission order DEI to refile its MSFRs, workpapers, exhibits and discovery 
responses, and extend the prefiling date of the OUCC and Intervenors by three weeks after DEI 
makes such prefilings. On October 16, 2019, Nucor and the Industrial Group filed joinders in 
support of the Joint Motion to Amend Procedural Schedule. The Presiding Officers issued an 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  5  

October 18, 2019 Docket Entry granting the request to expedite the period for responding to the 
Joint Motion to Amend Procedural Schedule. On October 22, 2019, DEI filed its Response to the 
Joint Motion to Amend Procedural Schedule. On October 24, 2019, Joint Movants filed their joint 
reply in support of the Joint Motion to Amend Procedural Schedule. 

 
The Presiding Officers denied the Joint Motion to Amend Procedural Schedule by Docket 

Entry dated October 28, 2019. The Presiding Officers reasoned that because the parties agreed to, 
and the Commission approved, a procedural schedule with a 360-day timeline, the Commission’s 
General Administrative Order (“GAO”) Guidance and MSFR rules basis for facilitating a 300 day 
schedule became moot. Additionally, although no party objected to DEI’s Motion to Amend 
Verified Petition, over a month later and three months after DEI filed its case-in-chief, Joint 
Movants filed a delayed objection that did not comport with the additional time afforded on the 
front end of the agreed-upon procedural schedule. The Docket Entry also stated that although DEI 
made the Cost of Service Study Model available to the parties at its Plainfield office, it did not 
appear that any of the parties availed themselves of such opportunity. 
 

On October 30, 2019, the OUCC, Industrial Group, Greenlots, FEA, Kroger, Walmart, 
Wabash Valley, CAC, EWG, INCAA (CAC, EWG and the INCAA are collectively referred to as 
the “Joint Intervenors”), Sierra Club, ChargePoint, and ILDC prefiled testimony consisting of their 
respective cases-in-chief. The OUCC filed workpapers on October 31, 2019; Walmart, Joint 
Intervenors, and Industrial Group filed workpapers on November 1, 2019; and Kroger filed 
workpapers on November 4, 2019. The OUCC filed revised direct testimony of witness Aguilar 
on January 3, 2020. The Industrial Group filed revised direct testimony of witness Gorman on 
November 4, 2019, and submitted corrections to the testimony of witnesses Gorman and Andrews, 
as well as corrected workpapers, on January 27, 2020 and January 28, 2020. Joint Intervenors 
submitted corrections on November 7, 2019, November 22, 2019, and December 11, 2019, while 
Sierra Club submitted corrections on November 8, 2019. Joint Intervenors submitted additional 
workpapers on November 12, 2019. FEA submitted workpapers on November 15, 2019.  
 

On November 6, 2019, OUCC, CAC, EWG, INCAA, ILDC, Kroger, and Sierra Club, with 
the support of the Industrial Group, Nucor, and Walmart, filed a Verified Motion for Clarification 
and Appeal to the Full Commission of the Presiding Officers’ October 28, 2019 Docket Entry 
Denying Motion to Amend Procedural Schedule. On November 12, 2019, DEI filed its Response 
to Joint Movants’ Appeal to the Full Commission. Joint Movants filed their Joint Reply on 
November 18, 2019. On November 27, 2019, the Presiding Officers stated in a Docket Entry that 
the Commission, at its November 27, 2019 Conference, considered the Appeal to the Full 
Commission, and that the Commissioners approved the decision reached by the Presiding Officers. 

 
On November 7, 2019, DEI filed a Motion to Prohibit Filing of Supplemental Testimony 

and to Strike Portions of Joint Intervenors’ Testimony. Joint Intervenors filed their Response in 
Opposition to the Motion to Prohibit on November 18, 2019. DEI filed its Reply on November 25, 
2019. The Presiding Officers, in a December 3, 2019 Docket Entry, denied DEI’s motion. 

 
On November 14, 2019, the Presiding Officers issued a Docket Entry that provided that 

DEI elected to file its case in accordance with the Commission’s MSFRs, and that pursuant to 170 
IAC 1-5-15(f), “the electing utility shall make available to the commission during normal business 
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hours, on the electing utility’s premises, a computer and all software used to create and store the 
information.” The November 14, 2019 Docket Entry notified the parties the Commission’s 
Advisory Staff would visit DEI’s Plainfield offices for the purpose of utilizing the model on 
November 21, 2019. The OUCC and Joint Intervenors filed a Joint Notice to Attend on November 
18, 2019. On November 21, 2019, Commission Advisory Staff and representatives for the OUCC 
and Joint Intervenors met with DEI representatives at DEI’s Plainfield offices to review and utilize 
the model. Also, some parties joined by telephone. 

 
On December 4, 2019, DEI filed its rebuttal testimony. Also on December 4, 2019, Joint 

Intervenors, Greenlots, ChargePoint, Industrial Group, and Kroger filed their respective cross-
answering testimony.  

 
On December 5, 2019, the Presiding Officers issued a Docket Entry removing two issues 

from the main proceeding pursuant to 170 IAC 1-1.1-21, and established subdocket proceedings 
in which to address the issues. Subdocket S1 was opened to address DEI’s request for a certificate 
of public convenience and necessity (“CPCN”) for estimated future federally mandated ash pond 
closure costs. Subdocket S2 was established to consider DEI’s requested authority for an electric 
transportation pilot program. 

 
On December 18, 2019, the Presiding Officers issued a Docket Entry requesting DEI 

respond to questions. DEI filed its responses thereto on December 31, 2019.  
 
On December 18, 2019, DEI filed a Motion to Strike Certain Pre-Filed Cross Answering 

Testimony proffered by Joint Intervenors. Joint Intervenors filed their response on December 30, 
2019, and DEI filed its reply on January 6, 2020. On January 13, 2020, the Presiding Officers 
issued a Docket Entry denying the Motion to Strike. 

 
On December 27, 2019, Joint Intervenors filed a Motion to Certify for Interlocutory Appeal 

the Presiding Officers’ October 28, 2019 Docket Entry and the Full Commission’s related 
November 27, 2019 Order. On January 13, 2020, DEI filed its Response to the Motion to Certify 
for Interlocutory Appeal. On January 17, 2020, the Presiding Officers issued a Docket Entry 
denying the Motion to Certify for Interlocutory Appeal. 

 
On January 15, 2020, the Presiding Officers issued a Docket Entry requesting DEI respond 

to certain questions. DEI provided its written responses on January 21, 2020. The Industrial Group 
filed a Response on January 28, 2020. DEI filed a Supplemental Response to the Commission’s 
January 15, 2020 Docket Entry on January 28, 2020. The Industrial Group filed a Revised 
Response on February 6, 2020.  

 
Pursuant to notice given and published as required by law, proof of which was incorporated 

into the record by reference and placed in the official files of the Commission, the Commission 
conducted an evidentiary hearing in this Cause from January 22, 2020 through January 24, 2020, 
and from January 29, 2020 through February 7, 2020. During the evidentiary hearing, DEI 
presented its case-in chief, the OUCC and Intervenors presented their respective cases-in-chief and 
cross-answering testimony, and DEI presented its rebuttal evidence.  
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The following witnesses provided testimony in this Cause: 
 
For Petitioner: 

• Stan C. Pinegar, President, DEI (revised direct and rebuttal); 
• Brian P. Davey, Vice President, Rates and Regulatory Strategy, DEI (revised direct and rebuttal); 
• Christopher M. Jacobi, Director, Regional Financial Forecasting, Duke Energy Business Services, 

LLC (“DEBS”) (direct and rebuttal); 
• Diana L. Douglas, Director, Rates and Regulatory Planning, DEI (revised direct and rebuttal); 
• Suzanne E. Sieferman, Director, Rates and Regulatory Planning, DEI (direct and rebuttal); 
• Christa L. Graft, Lead Rates & Regulatory Strategy Analyst, DEI (revised direct and rebuttal); 
• Maria T. Diaz, Director, Rates and Regulatory Planning, DEI (revised direct and rebuttal); 
• Jeffrey R. Bailey, Consultant (revised direct and rebuttal); 
• Roger A. Flick, II, Rates and Regulatory Strategy Manager, DEI (revised direct and rebuttal); 
• Daniel G. Hansen, Vice President, Christensen Associates Energy Consulting, LLC (direct and 

rebuttal); 
• Robert B. Hevert, Partner, ScottMadden, Inc. (direct and rebuttal);  
• John L. Sullivan, III, Director Corporate Finance and Assistant Treasurer, DEBS (revised direct 

and rebuttal); 
• Jeffrey T. Kopp, Managing Director of the Utility Consulting Department, Burns & McDonnell 

Engineering Company, Inc. (direct and rebuttal); 
• John J. Spanos, President, Gannett Fleming Valuation and Rate Consultants, LLC (direct and 

rebuttal); 
• Keith B. Pike, Strategic Analytics Director – FHO, Duke Energy Carolinas, LLC (direct and 

rebuttal); 
• Jeffrey R. Setser, Director of Allocations and Reporting, DEBS (direct and rebuttal); 
• John R. Panizza, Director, Tax Operations, DEBS (direct); 
• Renee H. Metzler, Managing Director, Total Rewards, DEBS (direct and rebuttal); 
• James Michael Mosley, Vice President of Midwest Generation, DEBS (direct and rebuttal); 
• Cecil T. Gurganus, Vice President for Edwardsport Generating Station, DEBS (direct and 

rebuttal);  
• Timothy J. Thiemann, General Manager of Coal Combustion Products, DEBS (direct and rebuttal);  
• Brett J. Phipps, Managing Director, Fuel Procurement, Duke Energy Progress, LLC (direct);  
• John D. Swez, Managing Director, Trading and Dispatch, Duke Energy Carolinas, LLC (direct 

and rebuttal); 
• Jonathan A. Landy, Director, Renewable Business Development, DEBS (direct and rebuttal); 
• Timothy A. Abbott, Director of System Operations, DEBS (direct); 
• Cicely M. Hart, Vice President – Customer Delivery Engineering, DEBS (direct and rebuttal); 
• TK Christie, Director Distribution Vegetation Management, DEBS (direct and rebuttal); 
• Donald L. Schneider, Jr., General Manager, Advanced Metering Infrastructure, DEBS (direct); 
• Lesley G. Quick, Vice President Revenue Services, Duke Energy Carolinas, LLC (direct and 

rebuttal);  
• Retha I. Hunsicker, Vice President Customer Connect-Solutions, DEBS (direct); 
• Scott Park, Director IRP Analytics-Midwest, DEBS (rebuttal); 
• Phillip O. Stillman, Director Load Forecast and Fundamentals, DEBS (rebuttal); 
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• Melissa B. Abernathy, Accounting Manager II, DEBS (rebuttal); and 
• Owen R. Schwartz, Lead Environmental Specialist, DEBS (rebuttal). 

 
For the OUCC: 

• Michael D. Eckert, Assistant Director – Electric Division, OUCC (direct); 
• Lane Kollen, Vice President and Principal, J. Kennedy and Associates, Inc. (direct); 
• Cynthia M. Armstrong, Senior Utility Analyst – Electric Division, OUCC (direct); 
• Wes R. Blakley, Senior Utility Analyst – Electric Division, OUCC (direct); 
• Anthony A. Alvarez, Utility Analyst – Electric Division, OUCC (direct); 
• Eric M. Hand, Utility Analyst – Electric Division, OUCC (direct); 
• John E. Haselden, Senior Utility Analyst – Electric Division, OUCC (direct); 
• Lauren M. Aguilar, Utility Analyst – Electric Division, OUCC (direct); 
• Peter M. Boerger, PhD, Senior Utility Analyst – Electric Division, OUCC (direct); 
• David E. Dismukes, PhD, Consulting Economist, Acadian Consulting Group, LLC (direct); 
• David J. Garrett, Managing Member, Resolve Utility Consulting, PLLC (direct); and 
• Glenn A. Watkins, President and Senior Economist, Technical Associates, Inc. (direct). 

 
For the Industrial Group: 

• Brian C. Andrews, Senior Consultant, Brubaker & Associates, Inc. (direct); 
• James R. Dauphinais, Consultant/Managing Principal, Brubaker & Associates, Inc. (direct); 
• Michael P. Gorman, Consultant/Managing Principal, Brubaker & Associates, Inc. (direct); and 
• Nicholas Phillips, Jr., Consultant/Managing Principal, Brubaker & Associates, Inc. (direct and 

cross answering). 
 
For the Joint Intervenors: 

• Jonathan Wallach, Vice President, Resource Insight, Inc. (direct and cross-answering); 
• David A. Schlissel, Schlissel Technical Consulting, Inc. (direct and cross-answering); 
• John Howat, Senior Policy Analyst, National Consumer Law Center (direct); and 
• Anna Sommer, Principal, Energy Futures Group (direct). 

 
For FEA: 

• Kevin W. O’Donnell, CFA, President, Nova Energy Consultants (direct). 
 
For ILDC: 

• David Frye, Business Manager, Indiana Laborers District Council (direct). 
 
For Kroger: 

• Justin Bieber, Senior Consultant, Energy Strategies, LLC (direct and cross-answering). 
 
For Sierra Club: 

• Tyler Comings, Senior Researcher, Applied Economics Clinic (direct). 
 
For Wabash Valley: 

• Frank J. Smardo, Executive Vice President-Energy Solutions, Wabash Valley (direct); and 
• Lee R. Wilmes, Executive Vice President-Resource Portfolio and Risk, Wabash Valley (direct). 
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For Walmart: 

• Steve W. Chriss, Director, Energy Services, Walmart (direct). 
 
Based on the evidence presented and the applicable law, the Commission now finds: 
   
1. Notice and Jurisdiction. Due, legal and timely notice of all public hearings in this 

Cause were given and published as required by law. DEI is a public utility as defined in Indiana 
Code § 8-1-2-1(a) and is subject to the jurisdiction of the Commission in the manner and to the 
extent provided by the laws of the State of Indiana. Therefore, this Commission has jurisdiction 
over DEI and the subject matter of this proceeding. 

 
2. Petitioner’s Organization and Business. DEI is an Indiana limited liability 

corporation with its principal office in the Town of Plainfield, Hendricks County, Indiana. DEI is 
engaged in the business of generating and supplying electric utility service to approximately 
840,000 customers located in 69 counties in the central, north central and southern parts of the 
State of Indiana. DEI is a second tier wholly-owned subsidiary of Duke Energy Corporation. 

 
DEI provides electric utility service to the public by means of electric utility plant, 

properties, equipment and facilities owned, operated, managed and controlled by it, which are used 
and useful for the convenience of the public in the production, transmission, distribution and 
furnishing of electric utility service to the public in the State of Indiana. DEI supplies steam service 
to one customer from its Cayuga Generating Station. DEI also sells electric energy for resale to 
municipal utilities, Wabash Valley, Indiana Municipal Power Agency (“IMPA”), Hoosier Energy, 
and to other public utilities that in turn supply electric utility service to numerous customers in 
areas not served directly by DEI. 
 

3. Existing Rates. DEI’s existing retail base rates were established pursuant to the 
Commission’s May 18, 2004 Order in Cause No. 42359. Those base rates and charges remain in 
effect today, as modified for the Commission’s August 22, 2018 Order in Cause No. 45032 S2 to 
reduce the federal income tax rate included in base rates to reflect lower tax rates resulting from 
the 2017 Tax Cuts and Jobs Act, and as modified by various riders approved by the Commission 
from time to time. Therefore, in accordance with Indiana Code § 8-1-2-42(a), more than fifteen 
months have passed since the filing of its last base rate case to the filing of this base rate case. 
Additionally, in accordance with Indiana Code § 8-1-39-9, DEI initiated this proceeding for a 
change in its basic rates and charges prior to the expiration of its currently approved Transmission, 
Distribution, and Storage System Improvement Charge (“TDSIC”) Plan under Commission Cause 
No. 44720, which ends December 31, 2022. 

 
4. Test Year and DEI Forecast. As authorized by Indiana Code § 8-1-2-42.7(d), DEI 

proposed a forward-looking test period using projected data. Consistent with the Prehearing 
Conference Order, the test year to be used for determining DEI’s projected operating revenues, 
expenses and operating income is the 12-month period ending December 31, 2020 (“Test Year”). 
The historical base period is the 12-month period ended December 31, 2018. 
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5. Petitioner’s Rate Base. DEI’s proposed forecasted jurisdictional net original cost 
rate base, with the Company’s rebuttal testimony adjustments, as $10.195 billion at December 31, 
2020. The Company’s proposed rate base includes utility plant-in-service, materials and supplies 
(“M&S”), fuel and emission allowance inventories, regulatory assets and liabilities, and a prepaid 
pension asset.  

 
Aspects of the Company’s rate base were challenged in this proceeding by the OUCC and 

certain intervenors, relating to the Company’s solar and battery storage projects; the Gallagher 
Station units to be retired in a few years; the Company’s capital-related vegetation management 
investments; the Company’s levels of fuel inventory and M&S inventory balances; the prepaid 
pension asset; regulatory assets related to the prior retirement of other Gallagher Station units and 
certain Wabash River Station generating units; and regulatory assets related to the Company’s coal 
ash basin closure and remediation activities. In addition, while no party specifically proposed that 
the Edwardsport IGCC Plant be excluded from the Company’s rate base, certain parties made 
proposals related to the Edwardsport IGCC Plant that have rate base implications, and those rate 
base implications are discussed in this section of the Order. Other issues raised about the ongoing 
operation of the Edwardsport IGCC Plant are addressed later in this Order. 

 
With regard to the undisputed rate base items, we find the Company has adequately 

demonstrated that its forecasted end of test period utility plant in service is or will be in service 
and used and useful in providing utility service to retail customers, and other items of rate base are 
reasonable. Accordingly, we find such undisputed rate base items should be reflected in retail rates 
approved in this proceeding, subject to the removal of capital costs related to the Company’s 
proposed electric vehicle pilot which is now being addressed separately in Cause No. 45253 S2 
established pursuant to our December 5, 2019, docket entry and subject to the Company’s post-
Order demonstration that all applicable utility plant is actually in service prior to being included 
in Step 1 or Step 2 rates. 

 
a. Utility Plant in Service – Edwardsport IGCC Plant. DEI witnesses 

Gurganus and Douglas testified the Edwardsport plant went into service in June 2013 and has been 
and continues to be in service and used and useful in providing service to the Company’s 
customers. Company witness Douglas testified the Company has included $2.651 billion of total 
company original cost investment for the IGCC facility at Edwardsport, less the forecasted 
accumulated depreciation reserve as of December 31, 2020. She explained the Commission’s 
December 27, 2012 Order in Cause No. 43114 IGCC 4S1 (“IGCC 4S1”) established the estimated 
$2.595 billion Hard Cost Cap amount at June 30, 2012, and the parameters for determining the 
additional allowance for funds used during construction (“AFUDC”) that could be added to the 
actual amount as of June 30, 2012, until the facility was in-service. The final Hard Cost Cap 
amount of $2.651 billion was approved in the Commission’s August 24, 2016 Order in 
Consolidated Cause No. 43114 IGCC 15 (“IGCC 15”). In addition, DEI made a pro forma 
adjustment to remove the net book value of the Ongoing Capital investment from April 2015 
through December 2017 that exceeded the Ongoing Capital cap amounts approved in the 
Commission’s IGCC 15 Order. 

 
OUCC witness Kollen recommended that a rate adjustment rider (either the ECR Rider or 

Rider 67) be used to track the return on the IGCC plant that is included in base rates, to reflect the 
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impact of declining net book value due to increasing accumulated depreciation and the related 
impact on accumulated deferred income tax (“ADIT”) balances over time. In other words, Mr. 
Kollen proposed to track the return and credit customers so that customers would pay the same 
amount of return as they would have if the plant were left in the IGCC Rider. The basis for his 
recommendation is the “declining IGCC cost curve” and the magnitude of the IGCC plant amount 
included in rate base. 

 
Company witness Davey disagreed with Mr. Kollen’s recommendation that Edwardsport 

essentially continue to be included in a rider, rather than included in base rates. Mr. Davey 
emphasized that while the legislature provided for the ability to recover costs associated with 
gasification projects in rates through a rider mechanism, the Company and the settling parties 
agreed in both the original IGCC settlement agreement approved in IGCC 4S1 and the terms of a 
settlement agreement approved by the Commission’s June 5, 2019 final Order in Cause No. 43114 
IGCC-17 (“IGCC-17”) that when the Company had a base rate case, Edwardsport would be 
included in base rates, which is what the Company has proposed and is consistent with how other 
capital riders have been treated in the past during a base rate case. Mr. Davey also voiced concern 
with Mr. Kollen’s recommendation that the only portion of Edwardsport that should be included 
in the rider is the declining balance of rate base, and crediting of tax credits, but no other costs 
such as O&M and new additional capital needed to operate the plant. Mr. Davey concluded that 
the costs associated with Edwardsport should be included in base rates and in rate base, as proposed 
by the Company. 

 
Company witness Douglas also testified in rebuttal to Mr. Kollen’s proposal. She noted 

that under the Company’s proposal, the Company continues to receive the revenue requirement 
built into base rates for return, depreciation, and O&M, including items like property tax and 
property insurance. The fixed return level, along with any growth in sales, serves to help fund any 
increases in O&M costs due to external influences like inflation, labor shortages, and commodity 
price increases, as well as additional capital additions or capital maintenance required between rate 
cases. In contrast, she stated Mr. Kollen’s proposal would give customers the benefit of declining 
rate base without having to fund additional capital additions, which are meant to be offsetting. She 
noted the customers would be protected from price increases due to cost increases until the next 
base rate case under either the Company’s proposal or Mr. Kollen’s proposal, but the Company’s 
ability to manage cost increases and earn a fair return until then would be impaired under Mr. 
Kollen’s proposal. She concluded the OUCC has not put forth a compelling reason to deviate from 
standard ratemaking practice for Edwardsport and instead the OUCC proposes continued one-way 
(downward only) tracking for return while continuing to leave other cost recovery at the flat level 
of amounts embedded in base rates. She opined the more reasonable, fair and balanced approach 
is the traditional handling of previously tracked plant that has been used historically in Indiana for 
DEI and other utilities. 

 
She also noted the Company committed in Settlement Agreements in IGCC 4S1 and IGCC 

17 that in the next rate case, DEI would propose to eliminate the tracking of plant via the IGCC 
Rider and include the plant in rate base, while ensuring customers receive the full benefit of related 
tax benefits. 
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i. Commission Discussion and Findings. The evidence demonstrates 
that the Edwardsport Plant is in-service and used and useful in providing service to customers. 
Accordingly, the net book value of the Plant as of 12/31/2019 for Step 1 and 12/31/2020 for Step 
2 should be included in Petitioner’s rate base. The only rate base issue related to the Plant is 
whether the return on the Plant should be periodically adjusted for ratemaking purposes as the 
Plant is depreciated, as proposed by the OUCC. 

 
Indiana Code § 8-1-8.5-6.5 provides that a utility with a certificated plant is entitled to 

recover in rate base the approved costs of plant absent any showing of fraud, concealment, or gross 
mismanagement. The Commission considered this later aspect of the statute in Cause No. 43114-
IGCC 4S1 and found the burden of proof with regard to these elements had not been met (at p. 115 
of that order).  

 
Indiana Code § 8-1-8.5-6.5 allows a utility with a CPCN to recover a “return of” and a 

“return on” its plant investment, up to the approved cost estimate. DEI’s proposal is consistent 
with this statute. The OUCC’s proposal, by periodically adjusting rates to eliminate a portion of 
the return on the plant from rate recovery, is not. Therefore, we reject the OUCC’s proposal to 
track and periodically adjust rates for only one aspect of the Edwardsport Plant’s costs, the return 
on the Plant’s declining balance. We find that the proposal set forth by DEI is reasonable, 
consistent with Indiana law and the IGCC 4S1 and IGCC 17 Settlement Agreements, and 
supported by the evidence, and we approve it. 

 
b. Utility Plant in Service – Solar and Battery Storage Projects. DEI 

witness Landy testified with respect to the Company’s solar generation assets, battery storage 
projects, and microgrid projects, as well as new generation resources capital expenditure changes 
from 2018-2020. Specifically, Mr. Landy’s testimony discussed the Crane Solar Project, the Crane 
Battery Storage Project, the Camp Atterbury Microgrid, the Nabb Battery Storage Projects, the 
Tippecanoe Solar Power Plant, and the B-Line Heights Solar Power Plant. 

He explained that the Crane Solar Project, which was granted a CPCN in Cause No. 44734, 
is a 17.25 MW AC solar generation plant located at the NSA Crane base near Bloomington, 
Indiana. He testified the Crane facility was placed into service in late January 2017 and is 
generating power to the grid. He stated the facility interconnects to DEI’s 69 kV transmission line 
and is bid into MISO in the same way as other DEI-owned generation. He noted the facility is 
commercially operational and is performing as DEI anticipated, providing clean energy to the 
Company’s customers. 

 
He explained that in lieu of a cash payment for the site lease, DEI agreed to study the 

feasibility of incorporating future grid-tied energy storage technologies for the purpose of 
maintaining electric services for critical loads. He stated this feasibility study was completed in 
August 2018. He testified that the Feasibility Study serves as a guide for DEI and the Department 
of the Navy to develop a project plan to support additional energy infrastructure at NSA Crane, 
which will provide both bulk system and local reliability benefits. He stated the Feasibility Study 
identified new load shedding infrastructure, generation and storage assets, and control and 
communications infrastructure required to meet the study team’s goals and objectives. He noted 
three generation and storage assets would be required to provide electrical service to NSA Crane 
microgrid in the event of a major grid outage: (1) the existing 17 MW Crane Solar Facility owned 
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by DEI, discussed above; (2) a new battery energy storage system (“BESS”); and (3) new diesel 
generators. 

 
Mr. Landy explained that through coordination with Crane and the U.S. Navy, DEI plans 

to install a 5 MW BESS on-base that will support the bulk power system and enable microgrid 
capabilities, thus enhancing energy resiliency for Crane. He testified the BESS will be a regulated 
grid-asset owned and operated by DEI, similar to the 17 MW solar facility on-base. He stated the 
BESS will be located within the existing solar lease footprint, thus reducing project costs. He noted 
this project will enhance reliability of service for customers and provide ancillary services, such 
as Regulating Reserves, to MISO. In return for the lease with the Navy for the land necessary to 
construct the project, he stated the Navy will be able to access the existing solar facility and new 
battery (Microgrid) during a catastrophic, regional grid event. He testified that during an event in 
which energy produced by the solar array and the battery services cannot be transmitted to the 
commercial grid, the Microgrid can provide backup power to critical customer loads on the base. 
He stated that Crane will continue to pay for service through its standard tariff rate whether the 
assets are grid-tied or in island-mode. He testified that revenues realized by DEI for providing such 
ancillary services to MISO will benefit DEI customers; like other Company-owned generation and 
battery storage, revenues received from MISO for the Crane Battery, net of any related MISO costs 
or energy purchases, would flow back to customers through an appropriate rate adjustment 
mechanism. Further, he stated any Investment Tax Credit (“ITC”) value that DEI receives from its 
investment in the project will benefit customers by reducing revenue requirements over the 
depreciable life of the property. He testified DEI expects construction of the Crane BESS to begin 
in June 2020 and the Crane BESS to be placed in service in December 2020 at an overall estimated 
cost of $10 million. 

 
Mr. Landy next addressed the Camp Atterbury Microgrid and the Nabb Battery Storage 

Projects. He testified that, in Cause No. 45002, the Commission approved both the Camp Atterbury 
Microgrid and Nabb Battery Storage Projects (“Projects”) as clean energy projects eligible for 
incentives under Indiana Code § 8-1-8.8-11. As such, the Commission approved, among other 
things: (1) timely recovery of construction and operating expenses via Rider 73; (2) deferral of 
costs associated with the Projects until such costs are reflected in Petitioner’s retail rates and 
charges; and (3) approval of depreciation rates for the Projects until such time as a new 
depreciation rate supported by a depreciation study is approved by the Commission. He further 
stated the Commission found that any future REC proceeds and ITCs should be used to reduce the 
total Rider 73 revenue requirements. 

 
With regard to the Camp Atterbury Microgrid Project, Mr. Landy testified that after a 

request for proposal (“RFP”) process, DEI began construction of the Camp Atterbury Microgrid 
in March 2019. He testified DEI expected the Camp Atterbury Microgrid to be placed-in-service 
in October 2019. With regard to the Nabb Battery Storage Project, Mr. Landy testified that DEI 
began construction in June 2019, after an RFP process. The Company expected the Nabb Battery 
Storage Project to be placed in service in November 2019. 

 
Mr. Landy also testified about DEI’s plans to construct a 1.6 MW-AC solar plant at Purdue 

Research Foundation’s Discovery Park District in West Lafayette. He stated this Tippecanoe Solar 
Power Plant distributed energy project will provide DEI customers clean, renewable energy while 
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supporting the economic development and sustainability goals of the Discovery Park. He added 
that this solar project will set the stage for sustainable land use developments at Discovery Park 
while diversifying DEI’s fuel mix with an emission-free, 100% renewable energy generation 
resource. He testified the plant will interconnect to a 12.47 kV distribution line. He testified that 
DEI expected construction of the Tippecanoe Solar Power Plant to begin in July 2019 and expected 
it to be placed in service by December 31, 2019. Currently, the overall estimate is approximately 
$3.5 million (exclusive of AFUDC). 

 
Mr. Landy also discussed DEI’s plans to construct a 112 kW-AC solar canopy at the B-

Line Heights Apartments, an affordable housing complex in Bloomington; the distributed energy 
project will provide DEI customers with clean, renewable energy. He testified that DEI began 
construction of the B-Line Heights Solar Power Plant in June 2019, and expected the B-Line 
Heights Solar Power Plant to be placed-in-service by October 2019. He stated the project’s location 
in Bloomington, Indiana helps demonstrate DEI’s commitment to identifying innovative ways to 
support renewable energy generation in more densely populated urban areas and supports 
Bloomington’s renewable and affordable housing goals. He testified the current cost estimate for 
this project is approximately $470,000 (exclusive of AFUDC).  

 
No party objected to the Crane Solar Project, the Camp Atterbury Microgrid Project, or the 

Nabb Battery Storage Project. OUCC witnesses Alvarez and Haselden, however, testified in 
opposition to inclusion of the Crane BESS Project, the Tippecanoe Solar Power Plant, and the B-
Line Heights Solar Power Plant in the Company’s rate base. With respect to the Crane BESS 
Project, Mr. Alvarez testified that he believes that: (1) the Crane Microgrid is not a “real” 
microgrid; (2) the proposed battery project will not provide the stated operational and financial 
benefits to customers; (3) no lessons learned will be gained from this proposed battery project; 
(4) the battery project may explode; (5) the Company has not secured corporate management 
approval for this battery project; and (6) the proposed battery project is not in the best interest of 
customers. With respect to the Tippecanoe Solar Power Plant and the B-Line Heights Solar Power 
Plant, OUCC witness Haselden testified that cost recovery should be denied for these two projects 
because they are small, expensive solar projects that primarily benefit localized customers and 
DEI.   

 
Mr. Landy testified in rebuttal to the OUCC about these projects. With respect to the Crane 

BESS Project, Mr. Landy first explained that the Company is only seeking to recover the proposed 
BESS - as recommended in the Feasibility Study - during this proceeding. Any additional 
investments recommended in the study will be funded separately and are not included in the 
project cost estimate provided in the Company’s direct testimony. With regard to Mr. Alvarez’s 
contention that the Crane Microgrid is not a “real” microgrid, Mr. Landy agreed that there are 
various definitions that can create confusion, but he emphasized the common theme and most 
important characteristic for microgrids is their ability regardless of level of automation, to 
intentionally disconnect from and reconnect to the bulk electric system while still maintaining a 
specified level of electric service to the targeted area. He noted this is also referred to as 
“islanding” from the grid. He stated that the Crane Microgrid includes all of these components, 
including: a group of interconnected loads, multiple distributed energy resources, a well-defined 
boundary, multiple types of distributed energy resources and loads that can act as a single 
controllable entity with respect to the grid when coordinated properly by multiple asset owners, 
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and the ability to island from the bulk electric system. He stated that DEI will own, control, and 
operate the existing solar array and the energy storage assets, as well as all transmission-level 
delivery and protection and control equipment required – all significant components of the Crane 
Microgrid – while NSA Crane owns the distribution system. He noted that having multiple owners 
is common throughout the industry; for example, the Camp Atterbury Microgrid, currently under 
construction and approved in Cause No. 45002, includes multiple owners.  

Mr. Landy disputed Mr. Alvarez’s contention that the project will not enhance reliability 
of service to the Company’s customers, testifying that, along with maintaining electrical service 
to NSA Crane’s critical loads during a regional outage event, the battery will also enable DEI to 
intentionally island the Naval base’s load, thus reducing the base’s reliance on the bulk electric 
system to prevent customer outages during emergency situations when there are capacity issues. 
Mr. Landy also disputed Mr. Alvarez’s claim that the battery portion of the project will not be 
dispatched by MISO. He testified that the battery will be qualified as a MISO resource just like 
the Company’s other generation and storage assets, such as the batteries at Camp Atterbury and 
Nabb. Further, Mr. Landy stated that the battery will provide ancillary services and be 
compensated by MISO for those services. More specifically, he explained that it is anticipated the 
project will be classified as a Stored Energy Resource, capable of supplying regulating reserves in 
the MISO Energy and Operating Reserve markets. He added that experience with projects like this 
one will help the industry better understand the opportunities and challenges of including battery 
storage devices in the MISO transmission planning processes. Mr. Landy next addressed Mr. 
Alvarez’s argument that the battery project will not benefit Crane when it is operated in grid-tied 
mode. Mr. Landy responded that this is incorrect; benefits from the battery, including MISO 
revenues, will flow to retail customers including Crane through the Company’s Fuel Adjustment 
Clause (“FAC”) and Regional Transmission Organization (“RTO”) riders when grid-tied, similar 
to other generation and storage assets. 

 
With respect to Mr. Alvarez’s claim that there will be no “lessons learned” from this 

project, Mr. Landy testified that lessons learned from this project will be unique given the 
interconnection to the transmission system, the MISO generation interconnection application 
process, multiple owners of the infrastructure within the microgrid, and coupling with existing 
solar versus new solar facilities. He noted that the Nabb and Camp Atterbury projects are different, 
in that they are interconnected with the distribution system. He further noted that siting this project 
allows the Company to leverage existing interconnection capacity and land availability to deploy 
a transmission-tied battery at a relatively low cost and impact to customers.  

 
With regard to Mr. Alvarez’s concern that the battery might explode, Mr. Landy responded 

that the Company is well-aware of the inherent risks associated with delivering energy to its 
customers and communities; this is why modest investments in alternative technologies are critical 
for continuing to provide service that is not only safe but also affordable, reliable, and increasingly 
clean. He pointed out that worldwide manufacturing capacity for lithium-ion batteries now stands 
at 302.2 gigawatt-hours (“GWh”), plants with another 603.8 GWh are planned to open within the 
next five years, and stationary storage investments in the United States continue to grow. He 
emphasized that market participants continue to develop and implement best-in-class safety 
standards to support growing customer demands. Further, Mr. Landy noted the battery energy 
storage system referenced by Mr. Alvarez in Paradise, Arizona is a battery system that utilizes 
different manufacturers and integration methods than what DEI uses at its batteries currently under 
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construction and will use at Crane. He stated that all DEI BESS installations will be equipped with 
both fire prevention and detection equipment as well as physical barriers where needed, going 
above and beyond the basic safety requirements. Further, he testified the Company continues to 
engage with fire safety experts and utility peers to be certain the equipment used in its battery 
energy storage systems is the safest commercially available in the market today. 

 
Mr. Landy next addressed Mr. Alvarez’s statement that DEI had not secured corporate 

management approval for the project. He explained the Company decided to request corporate 
funding approval for the BESS project after receiving MISO feedback about grid interconnection 
feasibility. Those MISO study results were not available at the time of the rate case filing, but Mr. 
Landy testified that recent preliminary results suggest the project can interconnect as planned. He 
explained that, as a result, DEI plans to request corporate funding approval by early 2020 in support 
of a 4th quarter 2020 in-service date. He further noted the BESS project is included in the 
Company’s capital plan and highlighted in other key corporate planning documents, including the 
Company’s recent integrated resource plan (“IRP”); the project was included in multiple IRP 
scenarios and is aligned with the feedback received during several stakeholder workshops; and the 
Company’s plan to deploy a 5 MW battery in 2020 is clear. 

 
Mr. Landy also addressed Mr. Alvarez’s allegation that the proposed Crane Microgrid is 

“faced with no actual quantifiable operational benefits or prospective revenues to offset costs” and 
is a “bad deal” for customers. He reiterated there are both operational benefits and prospective 
revenues associated with the proposed project. He noted that lessons learned from this moderate 
investment will prove valuable as the Company considers much larger transmission-tied battery 
projects in the future, where costs are significantly increased for projects that may approach several 
hundred megawatts. He also stated that it should not be overlooked that enhancing the reliability 
of service to NSA Crane also enhances national security, benefiting all DEI customers.  

 
With regard to Mr. Haselden’s testimony that the Tippecanoe and B-Line projects are 

small, expensive projects that primarily benefit specific localized customers, Mr. Landy responded 
first by noting these projects will be connected to the Company’s distribution system and will 
reduce the amount of DEI load, directly serving a portion of customer demand. By doing so, the 
additional solar generation will offset other sources of energy that would have been allocated to 
serve native load, either generation operated by the Company or energy purchased to meet native 
load requirements. Further, he stated any Solar Renewable Energy Credits (“RECs”) created by 
the projects will be sold in the market and any net proceeds received will be flowed back to 
customers. Additionally, he noted these investments are quite small, with a modest rate impact to 
customers. He pointed out Mr. Haselden chose to look at these projects only on a levelized cost of 
energy basis, which makes them look less cost-effective than a larger, utility scale solar project 
that would encumber a significant amount of rural land or a natural gas combined cycle project. 
He stated that, as with the proposed Crane Battery, these are modest investments made with an eye 
toward partnering with customers, diversifying the Company’s generation portfolio, and 
increasing investment in distributed generation. He noted that the B-Line Solar project is the 
Company’s first distributed energy project investment on a customer site that creatively utilizes a 
parking lot to generate energy in an urban location.  
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Mr. Landy next addressed Mr. Haselden’s contention that these two projects do little to 
help the Company take incremental steps toward providing customers with clean renewable energy 
and diversifying its generation portfolio – no more than would a single solar panel. Mr. Landy 
stated that, with these two projects, DEI is proposing to build more than one megawatt of solar and 
will be able to power more than 180 homes with its Tippecanoe and B-Line solar projects. Further, 
he testified that investments such as the Tippecanoe and B-Line solar projects are exactly the type 
of smaller steps that are appreciated by the majority of customers as the Company plans to 
transition Indiana’s generation mix steadily over time to rely less on coal, and more on cleaner 
means of producing electricity. He noted that DEI in recent years has invested in its first utility 
scale solar project at NSA Crane, refurbished its Markland Hydroelectric Facility, making it more 
efficient and allowing it to run another 60 years, and proposed three new battery energy storage 
systems. He noted that, as the Company’s older coal-fired assets begin to retire over the next 
twenty years, the Company will be faced with decisions on how to replace those assets. He stated 
that smaller investments in batteries and solar now will help the Company and its stakeholders 
make those larger decisions in the near future. 

 
With respect to Mr. Haselden’s argument that these investments were only done for “image 

building purposes,” Mr. Landy responded that working with customers on these types of projects 
and developing generating assets that provide capacity and energy to the grid to benefit all Indiana 
customers (even if small distributed renewable assets) are far from image building – they are the 
core of the Company’s business. 

 
Mr. Landy next responded to Mr. Haselden’s complaint that DEI cannot yet take advantage 

of the federal ITC for solar projects due to its current tax position. He explained that while DEI is 
not currently able to utilize ITCs on these renewable projects, the Company forecasts it will be in 
a tax position to begin utilizing the credits as early as 2025. He explained that solar ITCs have a 
20-year carryforward, which means the Company has 20 years from the initial year the ITC is 
earned to be able to utilize it. Further, he stated the Company will share the full ITC benefits with 
customers over the lives of the associated renewable projects, as soon as the Company can utilize 
the ITCs. He explained the delay essentially results in customers receiving the same amount of 
benefit but over a shorter period of time beginning when the Company can first utilize the ITC and 
stopping at the end of the useful life of the asset. 

 
With regard to Mr. Haselden’s comparison of the levelized cost of energy of these two 

projects to utility scale solar projects, Mr. Landy noted that levelized cost of ownership excludes 
any comparison to the specific generation resource’s benefits, size, or operational characteristics. 
He stated that utility-scale solar projects are simply different types of projects than the Tippecanoe 
or B-Line solar projects; the projects with those lower levelized cost of energy numbers are much 
larger in scale, transmission connected, and typically sited in more rural areas that encompass large 
tracts of land (often hundreds of acres). In contrast, he stated that the Tippecanoe and B-Line solar 
projects are examples of distributed energy projects that are tied to distribution lines in more 
developed, suburban/urban locations. He testified that these facilities, while smaller in scale, 
utilize less land, are sited closer to customer load, and assist in providing all DEI customers clean, 
renewable energy. 
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Mr. Landy next addressed Mr. Haselden’s complaint that the Tippecanoe Solar Plant 
Project does not have the most efficient panel design. He testified that all solar projects are 
designed based on site characteristics, production assumptions, and financial cost. He explained 
that, for the Tippecanoe Solar Project, a fixed tilt solar array was selected in the design primarily 
due to site characteristics and cost. Furthermore, the site is relatively small and has a triangular 
shape with curved sides. He noted that tracking systems, in contrast, require more rectangular 
shaped areas to be constructed and operated efficiently. He also noted that the construction costs 
of tracking systems increase significantly for smaller capacity systems while fixed tilt systems tend 
to scale more effectively – and tracking systems are complex and require more frequent 
maintenance and additional training for personnel. He stated that given these conditions, this 
project would not see a significant net benefit from a tracking system.  

 
Mr. Landy also addressed Mr. Haselden’s contention that the land lease for the Tippecanoe 

Solar Project was for undevelopable land, making this lease a poor deal for customers and a good 
deal for the Purdue Research Foundation. Mr. Landy explained this site is suitable for a small solar 
site as it does not require parking, permanent access roads, or other infrastructure. Further, it is 
flat, was relatively easy to interconnect, was free of significant vegetation, had minimal 
environmental constraints, and has limited public access that makes it suitable for solar 
development. He stated that whether the site is “non-developable” from a commercial real estate 
perspective is of no consequence; the site is ideally suited for small scale solar development. He 
rejected the notion that the Purdue Research Foundation is receiving a windfall for this site, stating 
that similar to the B-Line project, this project is a true public/private partnership that supports the 
Foundation’s mission of supporting discovery and learning at Purdue University, benefits all of 
DEI’s customers in advancing green, sustainable energy on an underutilized property, and provides 
access to data from an active, local solar generation facility for research purposes. Finally, he noted 
the annual lease payment for this site is nominal. 

 
Regarding Mr. Haselden’s argument that there is nothing innovative about the proposed B-

Line Project, Mr. Landy testified that while the technology of a solar canopy is not innovative on 
its own merit in terms of it being considered an emerging technology, the innovation is in the 
collaborative working environment and public/private partnership between the City, Pedcor (the 
affordable housing developer), and DEI to find creative ways to add solar in an urban area by 
utilizing an affordable housing location for solar with grid benefits. 

 
i. Commission Discussion and Findings. The evidence of record 

demonstrates that these projects are reasonable investments in clean energy resources that will 
provide benefits to the DEI system and customers with modest rate impacts. Further, we find that 
these projects will provide the Company and customers with valuable information and experience, 
as the Company begins to transition its resource portfolio to the use of more renewable energy 
and storage resources, many of which will likely be sited on or adjacent to customer sites. 

Additionally, these projects will serve to help diversify the Company’s resource portfolio 
through the addition of local renewable resources, while at the same time meeting customer desires 
with respect to the manner in which they want to be served. The evidence is undisputed that the 
Crane BESS and the Tippecanoe and B-Line Heights Solar Projects will add diversity to 
Petitioner’s resource portfolio, a portfolio that currently contains relatively minimal amounts of 
solar and storage resources. Notably, the Indiana General Assembly recognizes that the addition 
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of renewable energy resources in the State is both beneficial and necessary. For example, Indiana 
Code § 8-1-8.8-11(a) states: “[t]he commission shall encourage clean energy projects . . . if the 
projects are found to be reasonable and necessary.” Additionally, Indiana Code § 8-1-2.4-1 
provides: “[i]t is the policy of this state to encourage the development of alternate energy 
production facilities . . . in order to conserve our finite and expensive energy resources and to 
provide for their most efficient utilization.” Further, Indiana Code ch. 8-1-37 allows a utility to 
develop a clean energy resource portfolio, and to earn financial incentives if the utility meets its 
portfolio goals. The projects proposed by the Company are consistent with these state policies as 
pronounced by the General Assembly. 

 
In addition to these statutory provisions, we previously have recognized the importance of 

fuel diversity generally, with respect to generation portfolios, and recognized the benefits of local 
renewable resources, in particular. Recently, in Verified Petition of Southern Indiana Gas and 
Electric Company d/b/a Vectren Energy Delivery of Indiana, Inc., Cause No. 45086 (IURC; March 
20, 2019), we stated:  

 
We continue to believe fuel diversity and the addition of local 
renewable resources is important to protect electric utilities and their 
customers from contingencies such as fuel price fluctuations, and 
changes in regulatory practices that can drive up the cost of a 
particular fuel (e.g., environmental regulations). Fuel diversity also 
can help ensure stability and reliability of electricity supply and can 
strengthen national security. We would note that in 2011, the 
Indiana General Assembly created a voluntary clean energy 
portfolio standard that set a target of producing 7% of the state 
utilities’ electricity supply from clean energy sources by 2019, with 
the share increasing to 10% by 2025. Approval of the Solar Project 
allows Petitioner to get closer to the foregoing targets. 

 
Therefore, based on the evidence presented, we find these solar and battery energy storage 

projects (Crane Solar, Crane BESS, Camp Atterbury Microgrid, Nabb Battery, Tippecanoe Solar 
and B-Line Heights Solar) will provide operational, reliability, revenue, and experiential benefits 
to the DEI system and customers, and will further diversify the Company’s resource portfolio. 
Accordingly, we conclude that these projects are reasonable, qualify as clean energy projects, and 
will be used and useful in providing electric utility service to customers. As such, the investment 
in these projects should be recoverable through Petitioner’s rates. We note that these projects are 
reasonable and necessary and therefore also eligible for incentives under Indiana Code 8-1-8.8-11, 
and as such, in the event the projects are not placed in service and included in rate base by the end 
of the forecasted test period of 2020, such projects are approved for recovery in the Company’s 
Renewable Rider pursuant to Indiana Code 8-1-8.8-11(a)(1) provisions allowing timely recovery 
of renewable projects. 

 
c. Utility Plant in Service – Gallagher Units 2 and 4. Company witness 

Douglas testified that the Company has included in its proposed rate base the forecasted balance 
of the net book value of the utility plant for the two remaining Gallagher Station Units 2 and 4, 
which the Company is committed either to retire or cease burning coal by December 31, 2022, 
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pursuant to the settlement agreement approved by Commission’s IGCC 15 Order. She noted the 
IGCC 15 Order specified that ratemaking for the retirement of Gallagher Station Units 2 and 4 will 
be consistent with normal retirement accounting. She explained that, under generally accepted 
accounting principles (“GAAP”), retirements of equipment that are considered “normal” 
retirements are accounted for by crediting plant accounts and debiting accumulated depreciation 
for the original cost of the equipment. In other words, the values of both the investment and its 
related accumulated depreciation are reduced by the original cost of the equipment that has been 
retired. If costs are required to dismantle, decommission, or otherwise remove the plant and 
equipment upon retirement (“cost of removal”), these costs are debited to accumulated 
depreciation. She stated that it is standard practice for Indiana electric utilities to include an 
estimate for the cost of removal in depreciation studies, so that by the time the asset is retired, both 
the cost of the asset and estimated cost of removal have been recovered from customers who have 
benefitted from the service of that asset. 

 
OUCC witness Kollen recommends the Commission require the Company to reclassify the 

net book value of Gallagher Units 2 and 4 to a regulatory asset at June 30, 2020, rather than leaving 
the asset in net plant and depreciating it over the remaining life of the units using traditional Indiana 
ratemaking for plant assets. Further, he recommends that when the amortization is over, both the 
recovery of and return on the asset that is included in the levelized amortization amount be included 
as a credit in Rider 67, along with the non-fuel O&M included in the test year for these units.  

 
Ms. Douglas responded to Mr. Kollen’s recommendation. She testified that the Company’s 

proposed rate base treatment for Gallagher Units 2 and 4 is consistent with traditional Indiana 
ratemaking for other used and useful plant providing service to customers during the test year and 
should be approved. She stated there is no reason to deviate from standard ratemaking practice and 
require the use of a regulatory asset for the Gallagher Units 2 and 4 currently included in the 
Company’s plant accounts because they are currently used and useful plant and will remain so 
during the test period. She noted their retirement can be accounted for as a normal retirement, with 
the remaining net book value at time of retirement left in net plant, under the Company’s proposed 
ratemaking treatment (including the December 31, 2022 retirement dates for the units when 
developing depreciation rates). However, she also stated that, given the unusual circumstances of 
knowing at the time of the rate case that Gallagher Units 2 and 4 will be retiring by the end of 
2022, the Company commits to credit customers for the depreciation expense associated with the 
Units via Rider 67 beginning January 1, 2023. 

 
Ms. Douglas also addressed Mr. Kollen’s proposal to credit customers with non-fuel O&M 

savings once Gallagher Units 2 and 4 are retired. She testified that this proposal is inconsistent 
with traditional ratemaking, which recognizes that many cost items change between rate cases. 
She stated that it would be inappropriate to effectively track this one downward change in one 
plant’s O&M costs, while ignoring other potential O&M and capital cost increases, which are not 
taken into account in rates between rate cases. 

 
i. Commission Discussion and Findings. The evidence demonstrates 

that Gallagher Units 2 and 4 remain in service and used and useful, and are expected to remain in 
service and used and useful throughout the forecasted test period. The evidence further 
demonstrates that for accounting purposes, the retirement of Gallagher Units 2 and 4 will be treated 
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as a normal, not an accelerated, retirement. For these reasons, we agree with the Company that 
Gallagher Units 2 and 4 should remain in rate base, and no regulatory asset should be created as 
proposed by the OUCC. We also agree with the Company that rates should not be adjusted, in the 
absence of another base rate case, to reflect a reduction in O&M costs once the Units are retired. 
The Company is correct that under traditional ratemaking for plant retirements, such adjustments 
are not made. Rather, traditional ratemaking assumes that the utility must manage many cost 
increases and capital additions between rate cases that cannot be recovered through rate adjustment 
mechanisms, and cost reductions that may occur between rate cases are used to fund such cost 
increases and capital additions. We do, however, accept the Company’s proposal to credit 
customers with the depreciation expense built into base rates for these Units, via Rider 67, once 
the Units are retired.  

 
d. Utility Plant in Service – Capital-Related Vegetation Management 

Investments. Mr. Christie described the Company is engaged in a Hazard Tree Removal Program 
(“HTRP”) that will remove trees that pose a potential danger to DEI’s distribution system and 
provided the associated forecasted 2020 capital costs in the amount of $30 million for the HTRP. 
Mr. Abbott further testified that the Emerald Ash Borer (“EAB”) had killed millions of ash trees 
in North America and was now present in all 92 Indiana counties. Mr. Abbott discussed that in 
2018 the Company had created the Indiana EAB Program to focus on ash trees along the 69 kV 
and 138 kV transmission lines and stated the Company forecasted $6.7 million in 2020 capital 
expenditures associated with its EAB Program. Messrs. Christie and Abbott discussed the 
importance of both the HTRP and EAB programs that address damaged and dying trees to system 
reliability. 

 
OUCC witness Mr. Hand recommended the Commission set the Company’s capitalization 

of the HTRP for its distribution system at $5 million for the test year. Mr. Hand further 
recommended the Commission deny the Company’s test year capitalized transmission system 
HTRP costs that are attributable to the EAB Program. Mr. Hand stated the Company has not 
demonstrated its HTRP, including its EAB Program, will be more effective at reducing outages 
than more traditional and well accepted routine vegetation management practices.   

 
Mr. Christie described the benefits of both the HTRP and the EAB programs on system 

reliability. Mr. Christie also responded to Mr. Hand’s contention that the Company has not 
demonstrated that its HTRP, including the removal of all trees infested with the EAB, will be as 
effective at reducing outages as more traditional routine vegetation management practices. Mr. 
Christie stated that the Company has identified approximately 45,000 hazard trees that are outside 
of its maintained right of way from late 2018 through 2019. He stated that reducing the capital 
costs associated with HTRP to Mr. Hand’s recommendation of $5 million/year is unacceptable 
given the number of dead, dying, and diseased trees requiring removal within striking distance of 
the Company’s electric facilities. Mr. Christie stated it would be short-sighted for the Company to 
not remove trees identified as being infested with the emerald ash borer before they become a 
problem to the system. 

 
Ms. Graft testified that the capital expenditures included in the forecasted test period are 

appropriate for recovery in rate base under traditional ratemaking concepts and that it is 
unreasonable to arbitrarily remove capital expenditures from rate base when such expenditures 
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provide clear benefits to customers. DEI presented evidence supporting the benefits of the HTRP 
and EAB Program. Mr. Christie further testified that the Company performed an outage system 
follow up investigation of distribution outages in Indiana in 2018, which revealed that that 71.4% 
of the vegetation outages reviewed in Indiana were caused by tree failures from outside the right 
of way. Trees that are dead, dying or diseased are at increased risk of making contact with 
distribution and transmission lines.  

 
i. Commission Discussion and Findings. We find that Petitioner has 

demonstrated the value of its HTRP and EAB programs on system reliability. Further, because 
they are capital expenditures their inclusion in rate base will be dependent upon timely execution 
by the conclusion of the test year, providing both near term and ongoing reliability improvement. 
Accordingly, we find that the Company’s HTRP and EAB Program capital expenditures represent 
a reasonable proactive approach to reducing outages caused by trees and if undertaken in the test 
year as proposed by Petitioner should be included in rate base. If the cost is not incurred in the test 
year, then the capital cost is not included in the rate base for this case. 

 
e. Fuel Inventory. Mr. Phipps testified concerning DEI’s fuel procurement 

strategy for its generating units. Among other things, Mr. Phipps testified concerning the 
Company’s coal inventory. He stated that DEI manages to a target inventory of approximately 45 
days of coal at full load burn (“FLB”). He noted, however, that actual inventory levels fluctuate 
due to changes from, but not limited to, the following factors: (1) weather driven demand; (2) plant 
availability; and (3) commodity price fluctuations. He testified that the forecasted coal inventories 
for the end of 2020 (the end of the test period) and reflected in the Company’s proposed rates were 
as follows: 

 

Station Days Full Load Burn 
(As of 12/31/2020) 

Cayuga  47 
Edwardsport IGCC 46 
Gallagher 31 
Gibson 47 
Total 46 

 
Mr. Phipps testified that this forecasted coal inventory level is reasonable and consistent 

with the Company’s fuel inventory strategy, and he noted that an approximate average of 45 to 46 
days of coal burn for the forecasted 2020 period is reasonable and consistent with recent 
experience. He further testified that the Company’s fuel inventory strategy is designed to balance 
the costs associated with maintaining coal inventory with the need to provide a reliable inventory 
level, so that when needed – especially during periods of high demand, extreme weather, fuel 
transportation or mine production problems – DEI will have adequate fuel supplies to operate its 
generating units. He explained that the Company continues to evaluate a host of options to 
effectively manage inventory levels – for example, the Company actively manages its portfolio 
and has been utilizing increased amounts of spot coal to enable its purchases to be more responsive 
to current actual burns and projected future burns that have become more volatile. However, he 
stated, in cases where actual burns unexpectedly drop below projections and the Company’s 
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inventory levels are above target, as inventory levels dictate, the Company explores options to 
store or defer contract coal or resell surplus coal into the market. Due to continued weak coal 
market conditions, resale opportunities will continue to be extremely difficult in the near term. The 
Company will continue to closely monitor its anticipated coal requirements and inventories and 
take every action available to effectively control coal inventories in the least cost-impact manner 
for customers including the use of a coal price decrement on an as needed basis. 

 
OUCC witness Kollen recommended that the Commission reduce the fuel inventories to the 

target number of days of burn. He opined that this is the maximum amount that should be included 
in rate base, especially for a forecast test year. He testified that the Company’s forecast coal 
inventories at Cayuga and Edwardsport are greater than the target number of days of burn at those 
generating stations. He stated that the Company’s target days of burn for both stations is 45 days; 
however, the Company included 47 days of burn for Cayuga and 46 days of burn for Edwardsport. 
He stated that the forecast inventory quantities and costs, by definition, are based on assumptions. 
He further stated that it is reasonable for the Commission to assume that the Company will manage 
its fuel inventories to the target number of days of burn, and it is not reasonable for the Company 
or the Commission to assume that the Company will intentionally stockpile inventory quantities 
greater than the target number of days of burn. 

 
In rebuttal, Company witness Sieferman explained that the forecasted coal inventory 

amounts were developed starting with the actual coal inventory balances by station (in tons and 
dollars) at December 31, 2018 and building up the inventories assuming the monthly purchases 
(tons and dollars) per the forward plan and the monthly consumption amounts based on the burn 
projections and associated per ton pricing. Ms. Sieferman testified that the forecasted coal 
inventory levels at the end of the 2020 test period for Cayuga, Edwardsport, and Gibson generating 
stations were 47, 46 and 43 FLB days, respectively. She reiterated that, while the day-to-day 
inventory levels will fluctuate, the Company manages to an overall target inventory level of 45 
FLB days for each of these stations. She disagreed with Mr. Kollen’s recommendation, stating that 
the Company’s forecasted coal inventory levels are reasonable in light of the way in which the 
forecasted inventory levels were developed and how close those forecasted levels are to the 45-
day target levels. 

 
i. Commission Discussion and Findings. A utility’s rate base should 

include prudent and reasonable levels of fuel inventory. In this case, the evidence shows that DEI’s 
target level of coal inventory at each of its coal-fired generating stations is an approximately 45-
day supply of coal. The evidence also shows that DEI forecasted its end of test period coal 
inventory for each station starting with actual end of 2018 inventory levels, building up to end of 
test period levels using typical burn, consumption, and pricing assumptions. No party took issue 
with the Company’s target inventory levels, the manner in which the Company projected its end 
of test period coal inventory levels, or the reasonableness of the forecast of the coal inventory 
levels. Rather, the OUCC focused on the end of test period levels as compared to the Company’s 
target inventory levels, and proposed to exclude from ratemaking forecasted inventory levels at 
the Company’s Edwardsport and Cayuga Stations that exceed the Company’s target inventory 
levels. We are not persuaded that these forecasted levels of coal inventories at Edwardsport and 
Cayuga that very slightly, totaling less than 30 thousand tons, above the Company’s target 
inventory levels are unreasonable or imprudent. As Company witness Phipps pointed out, 
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inventory levels can and do fluctuate based on circumstances that are largely outside the control 
of the Company, such as weather driven demand, plant availability, and commodity price 
fluctuations. Accordingly, we reject the OUCC’s proposed adjustment and find that the 
Company’s forecasted coal inventory levels are reasonable and should be included in the 
calculation of its rate base. 

 
f. Financing of Fuel Inventory and Materials and Supplies Inventory. 

Petitioner’s evidence indicates that it has forecasted fuel inventory and M&S inventory balances 
of $125.1 million and $307.6 million, respectively, on a total company basis, at the end of the test 
period. The retail jurisdictional amounts proposed to be included in rate base are $114.7 million 
for fuel inventory and $286.9 million for M&S inventory. 

 
OUCC witness Kollen recommends that the Commission subtract the accounts payable for 

the fuel and M&S inventories from rate base. His reasoning for this recommendation is that this 
will ensure that the Company recovers a return on only the portions of inventories financed by its 
investors. He stated that the Company’s equity and debt investors finance only the portions of the 
fuel and M&S inventories that are not financed by its vendors; the Company records its vendor 
financing in accounts payable until the vendors are paid pursuant to the terms of the contracts and 
purchase orders between the Company and its vendors. He testified that ratemaking should reflect 
the reality that the portions of the fuel and M&S inventories financed by its vendors are cost-free 
capital. He stated that the Company should not earn a rate of return on the fuel and M&S 
inventories that are not financed by its investors. He testified that the Commission can remedy this 
through either a reduction to rate base for the inventories accounts payable or an adjustment to the 
capitalization and cost of capital for the cost-free capital; either approach ensures that the Company 
does not improperly recover a return on the fuel and M&S inventories that are financed by its 
vendors, not its investors. 

 
DEI witness Douglas responded to Mr. Kollen’s testimony. She recommended that the 

Commission reject Mr. Kollen’s argument to selectively offset fuel and material and supplies 
inventories with accounts payable values of any amount. She testified that accounts payable 
amounts are working capital items. She noted that the Company has not requested a working 
capital allowance be included in rate base, nor has it prepared a lead/lag study as would be 
necessary if the Company were to request a working capital allowance be included in rate base. 
She testified that Mr. Kollen selectively recommends this one item of working capital be included 
as an offset to the inventory amounts included in rate base because he characterizes these amounts 
as vendor-financed. Ms. Douglas testified that the cost-free capital items in rate base or capital 
structure have traditionally been determined to be customer-financed items in Indiana ratemaking, 
such as deferred income tax balances and customer deposit amounts. She stated that because the 
Company makes use of vendor financing as part of reasonable and cost-effective cash management 
practices does not equate to selectively considering such financing as customer-provided 
financing. She noted that other than providing a return on the Company’s inventories to cover 
financing costs, customers only pay for fuel and M&S as they are used. Consequently, there is 
definitely no prepayment by customers – nor is there currently a regulatory mechanism for 
customers to ever pay for any M&S inventory remaining at a generating station at the end of its 
life, even though the inventory was reasonably maintained throughout the plant’s life to ensure 
reliable service to customers. 
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i. Commission Discussion and Findings. We agree with DEI that 

accounts payable are but one portion of a utility’s working capital. The Company does not seek a 
working capital allowance in this case, and neither the Company nor any party presented the 
Commission with a lead/lag study to support a working capital allowance. A well-developed 
lead/lag study would include a more holistic review of financing activity and any vendor 
supportive features of it. We also note that contracts for goods and services typically contain 
payment terms that do not require immediate payment, and the payment terms of contracts may be 
negotiated, with trade-offs in other contract terms. Accordingly, we decline to adopt the OUCC 
recommendation. We find that DEI’s forecasted fuel inventory and M&S should be reflected in 
the Company’s rate base, as proposed by the Company.  

 
g. Prepaid Pension Asset. Ms. Douglas testified that DEI has included the 

forecasted end of test period prepaid pension asset of approximately $151 million (total company) 
in rate base. The amount included in retail jurisdictional rate base is $142.8 million, as included 
on Petitioner’s Exhibit 4-F (DLD), Schedule RB1. She testified that the prepaid pension asset is 
the cumulative amount of cash contributions to the pension trust fund in excess of the cumulative 
amount of accrued pension cost. She stated that the prepaid pension asset presented in the case is 
calculated consistent with GAAP under Accounting Standards Codification (“ASC”) 715, 
(formerly Statement of Financial Accounting Standards (“SFAS”) No. 87). She stated that the test 
year ending balance is based on the actual balances as of December 31, 2018, and the change 
associated with accrued pension cost for 2019 and 2020. She further testified that DEI’s 
management has made use of available cash to fund the pension plan with investor capital in excess 
of required funding amounts to reduce the liquidity risk of future payments. Ms. Douglas explained 
that customers benefit from the prepaid pension asset because the additional pension contributions 
to the trust fund result in additional trust fund investment income that directly reduces annual ASC 
715 pension expense. She stated that the test year pension expense included in the cost of service 
for customers is therefore lower than it otherwise would have been without these additional 
pension contributions represented in the prepaid pension asset. 

 
The OUCC objected to the inclusion of the prepaid pension asset in rate base. OUCC 

witness Kollen recommended that the Commission exclude the entirety of the prepaid pension 
asset from rate base. Alternatively, Mr. Kollen recommended that if the Commission included a 
prepaid pension asset in rate base, it should exclude the portion of the prepaid pension asset that 
is reflected in capitalized rate base. Mr. Kollen stated that the effect of excluding the prepaid 
pension asset is a reduction in the retail revenue requirement of $10.8 million, and the effect of his 
alternative of reducing the prepaid pension asset to exclude the capitalized portion is a reduction 
in the retail revenue requirement of $2.9 million.  

 
The Industrial Group also opposed inclusion of the prepaid pension asset in rate base. 

Industrial Group witness Gorman recommended removing DEI’s retail jurisdictional $142.8 
million prepaid pension asset from rate base, reducing the Company’s revenue requirements by 
approximately $9.7 million. He claimed that DEI has fully recovered from customers all 
contributions it makes to its prepaid pension trust. As such, he stated, the prepaid pension asset 
was not funded by investor capital because all contributions were fully recovered from customers 
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in rates. Therefore, Mr. Gorman testified, DEI is not entitled to a rate of return on its prepaid 
pension asset because it was not funded by investor capital.  

 
DEI witness Mr. Setser rebutted the OUCC’s and Industrial Group’s arguments on the 

prepaid pension asset issue, testifying that the prepaid pension balance has been funded by the 
Company’s investors. He explained that the Company accounts for its pension plans in accordance 
with GAAP and that the primary authoritative GAAP guidance is ASC Topic 715 (which codifies 
SFAS 158).  

 
i. Commission Discussion and Findings. The inclusion of a prepaid 

pension asset in either the utility’s rate base or capital structure has been previously addressed in 
other Indiana utility rate cases. In those cases, we have determined the following:   

 
In an Indiana Michigan Power Co. (“I&M”) case, Cause No. 44075, we found that: 
 

The record reflects that the prepaid pension asset was recorded on 
the Company’s books in accordance with governing accounting 
standards. The record also reflects that the prepaid pension asset has 
reduced the pension cost reflected in the revenue requirement in this 
case and preserves the integrity of the pension fund. Petitioner made 
a discretionary management decision to make use of available cash 
to secure its pension funds and reduce the liquidity risk of future 
payments. In addition, the prepayment benefits ratepayers by 
reducing total pension costs in the Company’s revenue requirement. 
Therefore, we find that the prepaid pension asset should be included 
in Petitioner’s rate base.” These findings were upheld on appeal. See 
Ind. Office of Util. Consumer Counselor v. Ind. Mich. Power Co., 7 
N.E.3d 1025 (Ind. Ct. App. 2014). 

 
In an Indianapolis Power & Light Co. case, Cause No. 44576, we found that: 
 

A prepaid pension asset may . . . be categorized as a component of 
working capital. As for the amount to be recognized, while we agree 
with IPL that the prepaid pension asset represents a component of 
working capital, we disagree that the entire $ 138.5 million should 
be recognized as investor-supplied capital and included in rate base. 
As noted above, working capital represents an amount of investor-
supplied capital. However, funds held by the utility are only 
available to investors to the extent that the utility has already met its 
existing obligations. The evidence establishes that ERISA 
[Employee Retirement Income Security Act of 1971] minimum 
funding is not discretionary and we view non-discretionary funding 
as an obligation of IPL in its role as an electric service provider. 
Further, to the extent revenues collected from customers are used 
for the provision of electric service to fund IPL’s obligations, those 
funds are not available to be used at IPL’s discretion. In this case, 
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Mr. Felsenthal testified that $ 73.6 million would represent the 
pension asset if IPL only contributed the ERISA minimum 
contributions from 2000-2014. Because ERISA requirements 
mandated a level of minimum funding of its pension asset, the $73.6 
million was not available to shareholders to use for other purposes. 
We find that customers have effectively supplied this minimum 
amount of the prepaid pension asset and therefore do not owe IPL a 
return on this portion of the asset, or the accompanying impact on 
deferred taxes. However, the remaining $ 64.9 million of the 
net prepaid pension asset was a discretionary choice to provide 
additional funding to the pension asset. . . . Accordingly, we find 
that $ 64.9 million of the net prepaid asset (the sum of the prepaid 
pension asset, supplemental pension asset, and other post-retirement 
positions) shall be included in rate base.  

 
In this case, Petitioner has demonstrated that a prepaid pension asset of $142.8 million on 

a jurisdictional basis exists, and that prepaid pension asset has been recorded on the Company’s 
books in accordance with applicable accounting standards. The record also reflects that the prepaid 
pension asset has reduced the pension cost reflected in the revenue requirement in this case, and 
the asset serves to preserve the integrity of the pension fund. Further, the record demonstrates that 
on numerous occasions, Petitioner made discretionary management decisions to make use of 
available cash to secure its pension funds and reduce the liquidity risk of future payments, through 
numerous contributions to its pension fund in excess of actuarially determined GAAP pension 
costs. It is undisputed that the prepayment benefits ratepayers by reducing total pension costs in 
the Company’s revenue requirement. Additionally, unlike the IPL case cited above, Petitioner’s 
witness Setser testified that no additional minimum ERISA contributions have been required on 
the Duke Energy plans since 2010; therefore, we find that because no non-discretionary funding 
has been required, all the Company’s contributions can be considered to be discretionary for 
purposes of calculating the amount of prepaid pension asset to be included in rate base. Therefore 
no additional reductions to remove such minimum ERISA contribution requirements are required 
in this case. Moreover, we reject Mr. Kollen’s argument that the asset should be adjusted to reflect 
the capitalized portion of the prepaid pension asset, as Mr. Setser’s rebuttal testimony 
demonstrated that it is irrelevant whether those costs flow through expense or are ultimately 
capitalized to plant. Therefore, we find that the prepaid pension asset should be included in 
Petitioner’s rate base as proposed by the Company.  

 
h. Regulatory Assets. DEI’s proposed revenue requirements include 

continued inclusion in rate base and recovery of several previously-approved regulatory assets, as 
well as additional amounts deferred after the cut-off used in the last rate case for such regulatory 
assets. In addition, DEI proposed recovery of several regulatory assets not yet included in rate 
base, including regulatory assets related to: previously-approved TDSIC investments; previously-
approved federal mandate investments; previously-approved deferred amounts for Gallagher 
Station baghouses in excess of amounts allowed to be included for rider recovery; previously-
approved environmental compliance investments; previously-approved utility-owned renewable 
generation investments; and coal ash basin closure and remediation expenses. Additionally, DEI 
proposed inclusion in rate base and recovery of several items that were included in rate base 
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previously as inventory or plant rate base, rather than as regulatory assets - SO2 emission 
allowances, the net book value of Gallagher Units 1 and 3, and the net book value of Wabash River 
Unit 6.  

 
Inclusion in rate base and recovery of regulatory assets in the total amount of $182.8 

million, after reflecting the Company’s rebuttal adjustments increasing the length of amortization 
life (discussed later in this Order), was not challenged by any party.  

 
The OUCC and certain intervenors challenged the recovery of the regulatory assets related 

to the Gallagher Station Units 1 and 3 net book value, the Wabash River Unit 6 net book value, 
and the coal ash basin closure and remediation expenses. The OUCC also took issue with the 
Company’s proposed amortization periods for these regulatory assets, and the OUCC proposed an 
alternative amortization methodology. 
 

Ms. Douglas testified that Gallagher Station Units 1 and 3 retired on January 31, 2012 
pursuant to a New Source Review litigation settlement agreement with the Environmental 
Protection Agency. She explained that, under the settlement, DEI had the option of converting 
Gallagher Units 1 and 3 to natural gas fuel or retiring the units. She testified that in Cause No. 
43956, the Company proposed to retire the units and replace their capacity with the acquisition of 
a portion of the existing Vermillion CT Peaking Station (“Vermillion”), and the Commission found 
this proposal to be prudent. Further, she noted that in its Order in Cause No. 43956, the 
Commission authorized the deferral of the remaining net book value of the Gallagher Units 1 and 
3 as a regulatory asset, with amortization and recovery over 14 years. According to Ms. Douglas, 
that Order also authorized the Company to account for dismantling costs through normal cost of 
removal accounting and to defer for subsequent recovery the retail jurisdictional portion of the 
costs associated with the gas conversion “Plan B” preservation option (converting Gallagher Units 
1 and 3 to natural gas fuel) through year-end 2011. Accordingly, Ms. Douglas testified, the 
Company has included both the remaining net book value of the Gallagher Station Units 1 and 3 
and the gas conversion preservation costs in rate base in this proceeding as a regulatory asset, 
proposed to be amortized over the remainder of the original 14-year remaining life period approved 
in Cause No. 43956. 

 
OUCC witness Kollen proposed that the Commission direct the Company to create a 

regulatory liability account comprised of the non-fuel O&M savings realized since the 2012 
retirement of the Gallagher Units 1 and 3. He further proposed that such regulatory liability account 
be amortized over ten years or, alternatively, the same period of time that is used to amortize the 
Gallagher Units 1 and 3 regulatory asset. Effectively, Mr. Kollen’s proposal subtracted the non-
fuel O&M savings from the Company’s rate base in this proceeding.  
 

Mr. Davey and Ms. Douglas responded to the OUCC’s proposal to retroactively create a 
regulatory liability and reduce rate base in this case by the amount of non-fuel O&M savings 
resulting from the retirement of the Gallagher Units 1 and 3. Ms. Douglas responded that this issue 
should have been raised in 2011 in Cause No. 43956, where the Commission approved the 
establishment of this regulatory asset, providing for ongoing amortization that approximated the 
depreciation cost that was being recovered in rates. She further testified that the balance of the 
regulatory asset included in the test period by the Company has been properly calculated in 
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accordance with the Cause No. 43956 Order and should not be further adjusted, and neither should 
a regulatory liability and customer refund be required retroactively. Ms. Douglas noted the 
Company’s agreement to use 10-year amortization periods for regulatory assets, discussed below 
and in her rebuttal testimony, specifically requested Commission approval to deviate from the 
amortization period contemplated in the Gallagher Order and instead use the longer 10-year period 
for the amortization of the Gallagher 1 and 3 regulatory asset. 

  
Company witness Douglas explained that the Company is seeking to recover as a 

regulatory asset to be included in rate base the remaining net book value of Wabash River Station 
Unit 6 that was retired in 2016 due to economics related to costs of complying with several 
federally mandated environmental rules after 48 years of service. Ms. Douglas testified that 
Wabash River Unit 6 had an expected retirement date of 2028 in the last approved depreciation 
study. The early retirement (change in retirement date from 2028 to 2016) and the remaining net 
book value of the unit factored into the Accounting Department’s decision that normal retirement 
accounting could not be used for Wabash River Unit 6. The Company determined that because 
Wabash River Unit 6 was used and useful plant that was included in base rates at the time of its 
retirement, the Company moved the remaining net book value of the unit from plant-in-service 
and accumulated depreciation accounts to a regulatory asset account. Ms. Douglas testified the 
Company continued to reduce the regulatory asset with amortization in the amount of the 
depreciation included in base rates for the unit. Ms. Douglas explained that the requested 
accounting and ratemaking treatment is no different than what would have occurred for Wabash 
River Unit 6 if the unit had been closer to its retirement date at the time it was retired – it’s just 
that the costs are included in a regulatory asset account rather than a plant account.   

 
Similar to his recommendation concerning Gallagher Units 1 and 3, OUCC witness Kollen 

recommended the regulatory asset the Company included in rate base for the remaining net book 
value of its retired Wabash River Unit 6 be reduced by avoided non-fuel O&M expense by 
retroactively setting up a regulatory liability to offset the regulatory asset from the date of 
retirement. Industrial Group witness Gorman similarly recommended the regulatory asset be 
completely offset by avoided fixed O&M expense for Wabash River Units 2-6 and excluded from 
rate base. Both Messrs. Kollen and Gorman took issue with the Company’s decision to create a 
regulatory asset for the net book value of Wabash River Unit 6 without Commission approval.  
 

Ms. Douglas testified in rebuttal to the proposals of Messrs. Kollen and Gorman. First, she 
clarified that both recommendations refer to the same annual O&M savings level, although they 
each characterize them differently. Second, she disagreed with both recommendations.  
 

i. Commission Discussion and Findings. With regard to these 
undisputed regulatory assets, we find that the Company has adequately demonstrated that recovery 
of such assets is reasonable and should be approved. Accordingly, we find that such undisputed 
recovery of regulatory assets should be reflected in retail rates approved in this proceeding and 
recovered pursuant to the amortization periods proposed by Petitioner in the rebuttal testimony of 
Ms. Douglas. 
 

As we found in Cause No. 43956, the Company reasonably and prudently decided to settle 
its New Source Review litigation with the EPA, and further, the Company reasonably and 
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prudently decided to retire, rather than repower, its Gallagher Units 1 and 3. Additionally, 
consistent with our Order in Cause No. 43956, the Company established a regulatory asset for the 
remaining net book value of those Units. Regulatory accounting use, whether to establish assets 
or liabilities, provides the regulating authority a vehicle to balance stakeholder interests when 
certain circumstances arise. In general, the optimum time to balance such interests occurs at 
common points in time. As such, the offsetting of a previous balance inherently requires 
sufficiently changed circumstances. We do not find the offsetting of the previously approved 
regulatory asset in the manner proposed by the OUCC is reasonable given the time that has passed 
since the original regulatory accounting was approved. Accordingly, we find reasonable the 
Company’s proposed Gallagher Units 1 & 3 regulatory asset and its recovery.  
 

The evidence presented demonstrates that upon the retirement of Wabash River Unit 6 due 
to economic reasons, the Company created a regulatory asset consisting of the net book value of 
the Unit, after reaching a determination that recovery of such was probable based upon the prior 
regulatory asset treatment for the retired Gallagher Units 1 and 3. The evidence also demonstrates 
that the Company’s creation of this regulatory asset was consistent with applicable accounting 
standards, which do not require an order from regulators in order to conclude that recovery is 
probable. There is no evidence suggesting that the retirement of Wabash River Unit 6 was in any 
way imprudent or unreasonable. Rather, the evidence indicates that the Unit provided service to 
customers for almost 50 years. The evidence also shows that, under normal retirements, where the 
creation of a regulatory asset is not required by the accounting rules, the utility recovers the full 
net book value of its investment after retirement, through depreciation. Thus, the creation of a 
regulatory asset in this situation is necessary in order for the utility to recover its full plant 
investment, as it does with normal plant retirements.  

 
The remaining disputed issue: Should the O&M Savings offset the Wabash River Unit 6 

regulatory asset as O&M expenses were built into the Company’s base rates in its last base rate 
case but were no longer incurred once the Unit was retired. This issue is distinguishable from the 
Gallagher Units 1 and 3 case, because the OUCC and intervenors did not have the opportunity to 
propose such an O&M offset in a deferred accounting authorization case. However, we reach a 
similar conclusion and find that the offsetting proposal should be rejected. DEI’s regulatory 
accounting treatment at the retirement of Wabash River Unit 6 is consistent with historical 
precedent and the retroactive requirement of offsetting O&M between rate cases in such 
circumstances is not.  Accordingly, we find reasonable the Company’s creation of a regulatory 
asset for the net book value of Wabash River Unit 6, and we approve recovery of such regulatory 
asset in this case, over a period of 10 years. 
 

Finally, at the evidentiary hearing in the proceeding, Commissioner Freeman asked Mr. 
Davey questions regarding a regulatory asset for the Dynegy buyout that was fully amortized in 
May of 2017. She questioned whether the Company had plans to return any over-recovery related 
to the regulatory asset. Mr. Davey explained that for the regulatory assets proposed in this 
proceeding, the Company has proposed to stop such recovery once the regulatory assets are fully 
amortized and change rates using the Company’s Credit Rider. However, at the time of the prior 
rate case when the Dynegy asset was last addressed, there was no such provision in the order 
requiring a rate change outside of a base rate case when regulatory assets were fully amortized. 
Mr. Davey indicated that was not the practice at that time and most costs go up in between rate 
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cases and some costs go down and in between rate cases rates are not changed. This particular 
cost went down and was material, but there was no provision requiring a rate change. Tr. B 85-
88. 

 
We understand that there was no prior requirement for DEI to credit customers when the 

amortization was fully realized, and, as such, DEI was not required to credit rates at that time. 
However, as we have been ordering in recent rate cases the better practice for regulatory asset 
recovery is to change rates once such regulatory assets or regulatory liabilities are fully recovered 
or fully refunded, and, as such, we are requiring this in this proceeding.  

 
j. Coal Ash Basin Closure and Remediation. DEI seeks recovery of its past 

expenses associated with activities taken to comply with federally-mandated and state 
requirements applicable to coal ash surface impoundments and other ash management areas. 
Specifically, DEI seeks to include in rate base a regulatory asset consisting of the retail 
jurisdictional portion of its past coal ash basin planning, closure, and related expenses, and to 
recover the costs over 18 years (which coincides with the estimated retirement date of the last 
operating Gibson Generating Station unit). These costs will be referred to collectively as “Coal 
Ash” costs. The Commission opened a subdocket (Cause No. 45253-S1) to review the Company’s 
future Coal Ash costs not included in the regulatory asset. Those expenses will, therefore, not be 
addressed in this Order. 
 

The Company has included in the regulatory asset the retail jurisdictional portion of past 
expenses incurred through 2018 to comply with the federal Coal Combustion Residuals (“CCR”) 
Rule – referred to herein as the “CCR Projects.” These projects are also governed by the Indiana 
Department of Environmental Management (“IDEM”) solid waste management rules. 
 

Also included in the above-mentioned regulatory asset is the retail jurisdictional portion of 
past costs incurred through 2018 for projects at Dresser Station, Noblesville Station, retired 
Edwardsport Station, and for the Gibson East Ash Pond under the IDEM solid waste management 
rules – referred to herein as the “IDEM Projects.” In addition, the Company seeks to include in the 
same regulatory asset the additional IDEM Project costs to be incurred in 2019 and through the 
end of 2020 test period for the same rate base and amortization recovery of the costs – but only for 
the Dresser and Gibson East Ash Pond projects.  

 
The Company grounded its requests for recovery of costs associated with the CCR Projects 

and the IDEM projects on two bases: first, traditional rate case recovery of previously-deferred, 
prudent, and reasonable costs associated with providing utility service; and second, the Indiana 
“Federal Mandate” Statute, Indiana Code ch. 8-1-8.4. Company witnesses Thiemann, Schwartz, 
Abernathy, and Douglas supported the Company’s requests for ratemaking and accounting relief. 

 
Company witness Douglas discussed the Company’s accounting for its incurred CCR 

Project and IDEM Projects costs and described the ratemaking treatment used for the coal ash 
costs in developing the proposed rates in this case. 

 
First, Ms. Douglas noted that if these costs were not considered a legal obligation under 

ARO accounting, they would have been accounted for as a cost of removal that would be charged 
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to a FERC 108 account to make up the final costs for a generating plant in its plant accounts. She 
testified that depreciation rates are traditionally set for regulated utilities such that they are intended 
to cover the cost of the plant, plus any cost of removal less salvage value remaining at the end of 
the life of the plant. She stated that the coal ash remediation and closure costs are properly 
considered cost of removal, dismantling and decommissioning of utility electric plant, and had the 
current environmental rules been foreseen and the current closure plans been developed at the time 
of the last depreciation study, the costs could have been estimated as a part of the decommissioning 
study and included in the depreciation rates, as some other Indiana utilities have done. However, 
she stated they were not, and the depreciation study included a much lower level of coal ash costs 
in the cost of removal than what the Company has incurred to date and is forecasting to incur in 
the future under the current environmental rules governing the remediation and closure. 

 
Further, Ms. Douglas testified, because the coal ash costs that have been incurred by the 

Company are required due to the federal or state rules and meet the requirements for ARO 
Accounting under GAAP and FERC Accounting Guidance under Rule 631, the Company has 
separated out the costs from the Accumulated Depreciation Reserve FERC account 108 and instead 
accumulated the costs in a regulatory asset, net of the amounts customers have paid via 
depreciation rates for the coal ash portion of the estimated cost of removal that was included in 
current depreciation rates via a transfer from the 108 account where it was initially recorded. She 
stated that the Company believes this regulatory asset accounting treatment is appropriate and 
supported by the past practice in Indiana of recovery of both plant costs and cost of removal costs 
via depreciation rates. 

 
Ms. Douglas explained that the Company has included in a separate Coal Ash ARO 

Regulatory Asset Account (account number 182471) (“Coal Ash Regulatory Asset”) the retail 
jurisdictional coal ash costs incurred from April 2015 when the CCR rule was promulgated through 
December 2018 for both CCR Projects and IDEM Projects, net of accumulated amounts that were 
recovered in depreciation rates for coal ash up through December 2018. She noted that the Coal 
Ash Regulatory Asset amount included in base rates excludes any costs that were charged to the 
same regulatory asset accounting related to the Company’s Phase 1 CCR projects that were 
approved under the Federal Mandate Statute for timely cost recovery in the Company’s ECR 
Riders in Cause No. 44765. She emphasized, as she noted before, but for the Company’s ARO 
accounting, the costs the Company included in base rates in the Coal Ash Regulatory Asset would 
have been included as a cost of the plant assets included in base rates which are being depreciated. 
She stated that the Company’s ARO accounting treatment for these costs and its proposed 
ratemaking for the costs has not increased nor decreased the amount that would have been included 
in base rates in this proceeding. 

 
Ms. Douglas also explained that the Company also included in the Coal Ash Regulatory 

Asset proposed to be included in rate base the retail jurisdictional coal ash costs forecasted to be 
incurred in 2019 and 2020, but only costs associated with the IDEM Projects that have approved 
closure plans (Gibson East Ash Pond and Dresser Station.)  

 
Ms. Douglas provided an overview of cost recovery for federally mandated costs under the 

Federal Mandate Statute. She explained that, pursuant to the statute, federally mandated costs 
include capital, operating, maintenance, depreciation, tax or financing costs. She explained that 
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the Company is also requesting the financing costs it has incurred or is forecasted to incur in 
relation to the December 2018 balance of costs for the CCR projects. 

 
Ms. Douglas explained that the Company has included in the regulatory asset to be included 

in base rates in this proceeding financing costs computed at its applicable weighted average cost 
of capital associated with the cost of the CCR projects included in the regulatory asset and also 
forecasted the amount of 2019 and 2020 financing costs on both the projects and the accrued 
financing costs through December 31, 2020. 

 
Ms. Douglas stated that the Company is proposing amortization of the coal ash costs 

included in the regulatory asset over 18 years, consistent with the remaining life of the last 
operating coal unit at Gibson Station. The amount included in the regulatory asset balance 
forecasted as of December 31, 2020 which is being requested for recovery via amortization under 
either traditional ratemaking treatment or under the Federal Mandate Statute is $186.7 million of 
costs other than financing costs plus $25 million of financing costs for a total of $211.7 million, 
as shown in Petitioner’s Exhibit 4-F (DLD), Schedule RB4. 

 
Ms. Douglas concluded her testimony by emphasizing that the requested base rate cost 

recovery, with both return on and of the costs, is the same ratemaking treatment the costs would 
have received if they had been treated as a normal retirement and is consistent with historical 
Indiana practice for regulated utilities of cost recovery for reasonable and necessary generating 
station costs of removal such as these. In addition, she noted, it is consistent with cost recovery for 
Federally Mandated projects. 

 
The OUCC opposes recovery of Petitioner’s coal ash basin closure and remediation 

expenses. Ms. Armstrong testified that the OUCC recommends the Commission deny DEI’s 
proposed recovery of $211.7 million in regulatory assets. Issuance of a federally mandated CPCN 
for ash pond closure costs incurred from 2015 through 2018 should be denied, as DEI failed to 
seek approval of these costs prior to incurring them and has not met the requirements under Indiana 
Code ch. 8-1-8.4. In the alternative, Ms. Armstrong testified, should the Commission decide to 
issue a federally mandated CPCN for past ash pond closure costs, the OUCC recommends 
federally mandated costs only be approved for $117.3 million (the retail portion of the total 
company amount of $127.7 million) to exclude $73.9 million of the IDEM-related costs. Ash pond 
closure costs related to Agreed Orders entered into with IDEM should not be recovered from 
ratepayers, as they result from the Company’s failure to prevent its CCR wastes from creating a 
pollution hazard. Finally, any cost recovery methodology approved should require DEI to offset 
the overall closure costs with the proceeds from any insurance settlements it receives for ash pond 
remediation and ash pond demolition costs previously recovered through depreciation. The 
Company should clearly show how it calculated ash pond closure costs recovered through previous 
rates, and include any indirect costs, contingency costs, and escalation applied to the demolition 
costs approved in previous rate cases.  

 
The Industrial Group also opposed recovery of Petitioner’s coal ash basin closure and 

remediation expenses. Industrial Group witness Gorman testified that DEI’s proposal to defer costs 
without prior approval from the Commission is contrary to typical ratemaking principles. 
Additionally, he stated that the language of Indiana Code ch. 8-1-8.4 appears to be forward 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  34  

looking, in that the Commission must approve a federally mandated project before the utility incurs 
the expense and can seek to recover the cost. He noted that this issue was addressed in the 
Commission’s September 18, 2019 Order in Cause No. 44367 FMCA 4, in which it denied DEI’s 
request to recover historic costs under the statute.  

 
Referencing his Attachment MPG-17, Mr. Gorman stated that a majority of these costs 

were deferred from the period 2010 through 2018, and the annual level of deferred costs averaged 
approximately $22 million per year. He testified that the annual average expense incurred over this 
time period was less than the savings created through full recovery of regulatory assets that are 
being amortized which it concluded around 2015 ($10.5 million per year) and a reduction in 
interest expense of approximately $23.5 million per year. As such, he testified that he believed the 
Company failed to provide any evidence that the revenue it collected during this time period was 
not more than adequate to fully recover these deferred coal ash closure expenses. Additionally, he 
testified that approximately $19 million relates to employee and contract services. He stated it is 
not appropriate to include these costs in deferrals because these costs are traditionally recovered 
in DEI’s base rates; specifically, DEI’s base rates provide full recovery of its employee costs and 
contract labor costs. As such, he testified, if the Commission allows for some amount of coal ash 
deferred costs, it should not allow for the inclusion of employee and contract labor costs. In 
conclusion, Mr. Gorman recommended that the Commission deny DEI’s request in this case for a 
CPCN under Indiana Code ch. 8-1-8.4.  

 
Joint Intervenor witness Schlissel also testified on these issues. Mr. Schlissel stated that to 

his knowledge, IDEM only approved the closure plans submitted by Duke for three coal ash 
impoundments at Duke’s Wabash River plant. He stated that closure plans for coal ash sites at 
Duke’s Cayuga, Gibson, and Gallagher plants, as well as for other coal ash impoundments at the 
Wabash River plant, remain pending before IDEM and have not been approved. Yet, he stated, as 
Mr. Thiemann notes in his testimony, “[t]he Company has begun to execute on certain portions of 
its proposed closure plans,” apparently based in part on the assumption that the coal ash closure 
plans that it has submitted to IDEM will be approved. Mr. Schlissel opined that this is not a safe 
assumption. He testified that IDEM has repeatedly noted to Duke that it has concerns about 
whether Duke’s proposed closure plans comply with the federal CCR Rule. Specifically, he 
testified, IDEM has expressed a concern to Duke that certain  portions of its sites for which the 
Company has proposed to cap ash in place instead of removing have not demonstrated compliance 
with federal CCR Rule requirements that coal ash sites be closed in a manner that “controls, 
minimizes or eliminates, to the maximum extent feasible, post-closure infiltration of liquids into 
the waste and releases of CCR, leachate, or contaminated run-off to the ground or surface waters 
or to the atmosphere.” He testified that if IDEM ultimately does not approve any portions of 
Duke’s closure plans as proposed, Duke may be required to modify its proposed plans, including 
by proposing to excavate coal ash from certain portions of its sites that it is currently proposing to 
cap in place. Additionally, Mr. Schlissel stated that Duke’s case-in-chief does not provide 
sufficient information and explanation regarding the prudence of the CCR compliance 
expenditures for which it is now seeking recovery. In the absence of such sufficient information 
and explanation, it is his opinion that those expenditures could be considered reasonable or prudent 
by the Commission only after IDEM has approved the closure plans as proposed by Duke, without 
any modifications. Magnifying this concern, he stated that Duke recently wrote to IDEM that it is 
currently engaging in additional CCR activities at its Cayuga and Gibson Stations “in anticipation 
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of approval of the closure plan[s] previously submitted to IDEM.” In Mr. Schlissel’s view, the lack 
of sufficiently specific information provided with Duke’s case-in-chief, and Duke’s apparent 
willingness to move forward with coal ash closure activities without waiting for necessary 
approvals from IDEM, raises serious concerns that it is asking the Commission for recovery of 
CCR compliance costs in this proceeding that were not reasonably or prudently incurred.  

 
Ms. Abernathy testified regarding the propriety of the Company’s establishment of a 

regulatory asset for its coal ash basin closure and remediation expenses. She testified that ASC 
980 applies to regulated entities that charge rates at levels designed to recover the entity’s costs of 
providing regulated services. ASC 980 provides that a utility should capitalize a cost, as a 
regulatory asset, if it is probable that, through the ratemaking process, there will be a corresponding 
increase in future revenues. Under ASC 980, a regulated entity should capitalize incurred costs 
that would otherwise be charged to expense if both of the following criteria are met: (1) it is 
probable (i.e., likely to occur) that future revenues in an amount at least equal to that capitalized 
cost will result from inclusion of that cost in allowable costs for ratemaking purposes; and (2) 
based on available evidence, the future revenue will be provided to permit recovery of the incurred 
cost rather than to provide for expected levels of similar future costs. The determination whether 
recovery is probable is a matter of professional judgment, based upon specific facts and 
circumstances, but the following evidence can support a conclusion that recovery is probable: (1) 
a rate order from regulators specifically authorizing recovery; (2) previous rate orders from the 
regulators allowing recovery for substantially similar costs; (3) written approval from the 
regulators approving recovery; and (4) analysis of recoverability from internal or external legal 
counsel. 
 

Ms. Abernathy testified that the accounting rules do not require that a regulated utility 
obtain a deferred accounting authorization order from its regulators prior to creating a regulatory 
asset. Rather, ASC 980 requires that the utility conclude that cost recovery is probable, and while 
a deferred accounting authorization from regulators is one way to determine probability, there are 
other ways that do not involve obtaining a deferred accounting authorization order – such as 
reliance on previous orders from the regulators approving recovery for substantially similar costs 
and analysis of recoverability from internal or external legal counsel. She testified that the 
guidance in ASC 980 is applicable for all costs where the above criteria is met, including AROs. 
 

She confirmed that, as discussed in both the initial and rebuttal testimony of Company 
witness Ms. Douglas, prior to the coal ash remediation and pond closure costs becoming legal 
obligations under the enacted EPA and IDEM requirements described above, these types of costs 
were properly considered a cost of removal. As such, the costs were estimated as part of the cost 
of decommissioning the coal plants in prior decommissioning studies and included in depreciation 
rates to be charged to customers over the life of the plants. Accordingly, the Company accumulated 
a balance in its accumulated depreciation reserve for the amounts that customers have paid via 
depreciation rates for the coal ash portion of the estimated cost of removal. However, as noted in 
the testimony of Ms. Douglas, the historical estimates for cost of removal were much lower than 
the costs of complying with the newly enacted EPA and IDEM requirements.  

 
Further, she explained that, in accordance with GAAP as prescribed in ASC 410-20, as 

well as FERC rules as prescribed in Order No. 631, the Company records an ARO liability when 
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it has a legal obligation associated with the retirement of a long-lived asset and the obligation can 
be reasonably estimated. The Company evaluated these GAAP and FERC rules in light of the legal 
obligations imposed upon it by the EPA and IDEM compliance requirements regarding coal ash 
as described above. The Company determined that the coal ash basins it operated at its coal-fired 
generating facilities needed to be closed as a result of these compliance requirements, and this 
closure obligation triggered a requirement for the Company to record an ARO liability under the 
accounting rules. When the ARO liability was recorded, a corresponding equivalent ARO asset 
was recorded on the books as part of the cost of the associated asset in the property, plant and 
equipment accounts. This ARO asset will be depreciated over the remaining estimated plant life, 
and the depreciation expense associated with the ARO is being deferred into a regulatory asset 
account because the Company believes the costs meet the requirements for capitalization under 
ASC 980, as described above.   

 
Ms. Abernathy also testified that as actual costs are incurred to comply with the federal 

and state regulations that gave rise to the AROs, the Company reduces the ARO liability to reflect 
cash spent to satisfy those legal obligations. Simultaneously, the Company records an entry to 
reduce the regulatory asset described above and increase a separate regulatory asset that was 
created for the purpose of tracking the amount of actual cash expenditures incurred. In addition, 
the Company transferred the cumulative balance of coal ash related cost of removal amounts 
collected from customers from the accumulated depreciation reserve to this regulatory asset, so 
that customers receive credit for the coal ash remediation costs they have already paid. 

 
Ms. Abernathy explained that the Company’s determination that recovery was probable 

was based upon the cost recovery framework in place in Indiana, and the history of authorizing 
recovery for environmental remediation costs as well as for federally-mandated costs. 
Additionally, she noted that the Commission has authorized cost recovery for substantially similar 
costs for several utilities, including for DEI in 2017. In that 2017 Order, the Commission approved 
a settlement which allowed recovery of various environmental compliance projects, including coal 
ash remediation projects, and carrying costs, the capital costs of which were incurred from 
approximately 2015 through early 2019. In that case, the costs at issue were for, among other 
things, coal ash management equipment and processes at the Gibson and Cayuga Stations for 
purposes of complying with the U.S. EPA Coal Combustion Residuals (“CCR”) Rule. See In re 
DEI, LLC, Cause No. 44765 (IURC; May 24, 2017). Ms. Abernathy also cited IURC Orders issued 
for other utilities, allowing recovery of coal ash-related remediation expenses.  

 
Ms. Abernathy stated that the Company continues to believe recovery is probable. The 

costs relate to federal and state legal mandates and activities that the Company is required to 
perform and are incremental to the current costs being recovered from customers in base rates. 
Without the creation of a regulatory asset and the associated deferral of these costs, the Company 
would be in a position of prudently incurring required costs with no opportunity to recover such 
costs.  

 
She explained that if the Company was not legally obligated to incur these costs, they 

would have been recorded as costs of removal. Ms. Abernathy stated that, as Ms. Douglas explains 
in both her direct and rebuttal testimony, cost recovery treatment would be substantially similar 
whether accounted for as an ARO or cost of removal. 
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Ms. Douglas testified that both Ms. Armstrong and Mr. Gorman ignore the fact that, with 

some exceptions, the activities Mr. Thiemann described that comprise the coal ash costs being 
requested would have been properly accounted for as a capital project in plant account 101, 
preliminary engineering costs in a 183 account, or as cost of removal charges to plant account 108, 
absent the Company’s ARO accounting arising from the CCR Rule or IDEM closure plans. She 
testified that costs are accumulated in these accounts – that is, they build up over time. She 
explained that they are balance sheet accounts and do not influence the net operating income like 
current year expense items do, unless and until certain events happen, such as putting the capital 
project in-service, at which time depreciation begins. She noted that, consistent with traditional 
regulatory practice, the net book value of other production plant costs charged to accounts 101 and 
108 was included in rate base for purposes of return calculation, and both values were factored 
into the depreciation rates proposed in the case, which were used to develop the depreciation 
expense included in revenue requirements. In other words, in the absence of required ARO 
accounting, both a “return on” and a “return of” these costs would have been built into rate base. 
Further, Ms. Douglas testified that the costs that accumulated in these balance sheet accounts for 
in-service plant would have properly had the same ratemaking treatment regardless whether, for 
example, interest costs had decreased over time. 

 
Ms. Douglas rejected Mr. Gorman’s argument that the Company should require evidence 

that the revenue it collected during this time period was not more than adequate to fully recover 
these costs. She stated that she was not aware of any MSFR requirement or GAO best practice or 
Commission rule that requires such a back-looking net operating income test be met in order to 
recover costs deferred in a regulatory asset account in a base rate case. Moreover, she pointed out 
that the Commission had recently rejected a similar back-looking expense reduction argument, 
relative to recovery of federally mandated project costs. Specifically, in the Commission’s Order 
in Cause No. 45052 (a Vectren case), the Commission stated: 

 
Eligibility for recovery through Ind. Code § Ch. 8-1-8.4 is not 
contingent on whether other costs have declined to offset the new 
federally mandated costs. Once we have made the required findings, 
80% of the federally mandated costs “shall be recovered by the 
energy utility through a periodic retail rate adjustment mechanism.” 
Indiana Code § 8-l-8.4-7(c)(l). (45052 Order at 35) 

 
Ms. Douglas also corrected Mr. Gorman’s erroneous assumption that, if recovery of the 

Company’s coal ash costs is allowed, employee and contract labor costs should be removed 
because of “full recovery” of such costs in the Company’s base rates. She testified that the 
Company’s practice for engineering and support groups, such as those who work for and with Mr. 
Thiemann on the various coal ash projects he discussed in his direct testimony, was, at the time of 
the last rate case, and still is, to track employee and contractor time to the projects they are working 
on to the extent possible, to allocate costs between capital overhead pools and O&M, or to charge 
a pool that will allocate their time based on the direct charging of others in the group. She stated 
that costs are budgeted similarly. She explained that this results in employee labor and contractor 
charges to capital, retirement, and various deferred FERC accounts during the test period, as well 
as O&M expense accounts. She noted that DEI did not have a pro forma adjustment in its last base 
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rate case to adjust test period O&M upward to make sure 100% of the base employee salaries and 
wages and contractor labor costs were classified as O&M expense and included in revenue 
requirements, and the Company did not make such an adjustment in this case either. Therefore, 
she concluded, as with other utility plant included in rate base, Mr. Gorman’s recommendation to 
remove employee and contract labor costs from the Company’s coal ash regulatory asset should 
be rejected. 

 
Ms. Douglas agreed with OUCC witness Armstrong that the coal ash regulatory asset 

should be credited with any coal-ash related insurance recoveries and offset with amounts included 
in rates due to estimates included in prior decommissioning studies used to set rates. She stated 
that the Company has reflected the insurance proceeds amount that the Company received related 
to Dresser Station in the coal ash regulatory asset account in November accounting business and 
will similarly credit any such future amounts received. Further, she stated that the Company has 
also included a credit of approximately $5 million for amounts collected in depreciation rates. She 
added that, as part of the Company’s compliance filings for Step 1 and Step 2 rates, the Company 
will provide actual amounts for the coal ash regulatory asset as of December 31, 2019, and 
December 31, 2020 and provide additional support for the calculation of the actual cost of removal 
credits as of those periods. 

 
With regard to the OUCC’s recommendation that the Company amortize the regulatory 

asset using Mr. Kollen’s proposed “levelized” methodology, Ms. Douglas reiterated that the 
Company disagrees with the use of Mr. Kollen’s proposed levelized methodology for the same 
reasons articulated previously in her testimony. (A summary of that section of her testimony is 
included in a later section of the Order covering amortization periods for regulatory assets in 
general.) 

 
Additionally, Ms. Douglas noted that traditional Indiana ratemaking practice has allowed 

the recovery of reasonable and necessary costs of operating generating stations, including costs to 
decommission, demolish, and dismantle the site. She stated that it is her understanding that both 
Indianapolis Power & Light Company (“IPL”) and I&M have been authorized to recover coal ash 
related costs in recent base rate cases, IPL through depreciation rates as a traditional cost of 
removal would be recovered, and I&M through the inclusion of accretion and depreciation of ARO 
accounting in revenue requirements. This ratemaking treatment for coal ash related costs was 
approved by the Commission, but not under the federal mandate statute. Accordingly, she testified 
that approval under the federal mandate statute is not necessary for the Commission to authorize 
recovery of these reasonable and necessary costs. She stated that if the Commission should agree 
with the OUCC and Industrial Group that the Company did not satisfactorily meet the requirements 
for CPCN approval under the federal mandate statute for either the costs the Company has already 
incurred or future costs, the Company believes the nature of the deferred past costs qualify for the 
cost recovery proposed by the Company in this case under traditional ratemaking practice.  

 
In his rebuttal testimony, Mr. Thiemann addressed the federal mandate nature of the CCR 

Rule, the activities the Company has taken and continues to take to ensure compliance with the 
CCR Rule even in the absence of IDEM approval of proposed closure plans, and how the Company 
has met the requirements of the federal mandate statute.  
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Mr. Thiemann emphasized that the CCR Rule is a federal mandate, as it was issued by the 
EPA (as well as adopted into the Indiana Solid Waste Management Plan). The Company must 
comply with this federal CCR Rule and its compliance deadlines. DEI’s activities with respect to 
CCR work to date and as projected into the future are all in support of compliance with the CCR 
Rule. He opined that DEI continues to use good judgment in the use of resources related to its 
CCR compliance activities. He noted that expenses that are represented in his testimony are 
directly related to support the Company’s compliance with the requirements of the CCR Rule. He 
stated that the Company has conducted ground water assessment, and monitoring and implemented 
necessary corrective actions when warranted.   

 
He explained that the Company’s work has also supported the need to remove ash from 

specific ash basins to allow the construction of non-CCR lined retention basins, two of which were 
approved in Cause No. 44765. These lined retention basins were required in order to remove all 
ash and water flows from ash basins by the dates specified in the CCR Rule. He stated that the 
Company has undertaken ash movement from ash basins to support the need to conduct work to 
address structural stability issues also as defined in the CCR Rule. Further, he stated the Company 
has performed engineering for the development and support of the closure plans submitted to 
IDEM in late 2016. He testified that the Company has continued to work with IDEM since then 
on finalizing closure plans and providing the agency with additional information. He noted that 
IDEM has been kept abreast of the activities performed while the closure plans have been pending. 
He stated that any activity performed to date has been necessary for the Company to complete in 
order to remain on track to comply with the CCR Rule deadlines, necessary for the Company to 
complete whether or not IDEM makes changes to the proposed closure plans, and discussed with 
IDEM. Contrary to Mr. Schlissel’s contention, Mr. Thiemann emphasized that the Company has 
not been proceeding with execution of its proposed closure plans, ignoring IDEM and the 
possibility that it could require new or different closure-related activities. Rather, he testified, the 
Company has been prudent in proceeding with closure activities necessary to ensure compliance 
with the CCR Rule deadlines (and trying to avoid a citizen suit for non-compliance), but also not 
proceeding where the timing has allowed. 

 
He testified that continued operation of the generating assets produces ash that must be 

placed in a landfill or beneficially used as structural fill for closure as permitted by IDEM. He 
stated that the Company continues to beneficially place fixated material (production ash mixed 
with FGD gypsum and lime) as structural fill to achieve sub grades for the basins being closed in 
place. He noted that, consistent with a primary goal of the Resource Conservation and Recovery 
Act, beneficially using the material as structural fill avoided the use of virgin material, thereby 
conserving natural resources that the Company would otherwise have had to obtain through 
extraction.   

 
Mr. Thiemann’s testimony provided specifics on a basin by basin view related to the 

actions described above. He testified that the Company’s actions were all required by law in order 
to achieve and maintain compliance with federal regulations.   

 
He also reviewed the conditions and factors that the Commission must consider to issue a 

federal mandate CPCN. He stated that the first factor the Commission must consider is a 
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“description of the federally mandated requirements.” He noted that his direct testimony on pages 
two through seven describes the CCR Rule and how it applies to DEI’s generating units. 

 
The next factor for the Commission to consider is a “description of the projected federally 

mandated costs associated with the proposed compliance project.” He stated that his direct 
testimony on pages 11- 18, as well as in several of his exhibits, describe the activities performed 
at each generating station for CCR Rule compliance. He noted that Petitioner’s Exhibits 21-E, 21-
F and 21-G, in particular, describes the projected federally mandated costs. 

 
The next factor for the Commission to consider is a description of how the proposed 

compliance project allows the energy utility to comply with the federally mandated requirements.  
 
He stated that pages six through nine of his direct testimony describes what DEI needs to 

do to comply with the CCR Rule. In addition, he stated, on pages eight through fifteen, his 
testimony describes the specific plans the Company is undertaking to comply with the CCR Rule. 

 
The next factor for the Commission to consider are alternative plans that demonstrate that 

the proposed compliance project is reasonable and necessary. He stated that on pages ten and 
eleven of his direct testimony, he discusses how the Company considered alternative ways to 
comply with the CCR Rule before settling on its final proposed closure plans. He pointed out that 
the closure plan exhibits (Petitioner’s Exhibits 21-A, 21-B, 21-C, 21-D) attached to his testimony 
also describe the alternative closure options reviewed to achieve compliance, and the means of 
compliance selected by the Company for each generating station. He noted that those closure plans 
also provide detail regarding the selected compliance option for each surface impoundment at its 
generating stations.  

 
The fifth factor to be considered is “information as to whether the proposed compliance 

project will extend the useful life of an existing energy utility facility and, if so, the value of that 
extension.” He stated that his direct testimony on page eleven explained certain compliance 
projects are required for continued operation, such as the loading, hauling, and placement of ash 
and fixated material in operating landfills. He also stated that closure of a surface impoundment 
does not necessarily extend the useful life of the generating facility where it is located. 

 
The last factor is simply “any other factors the Commission considers relevant.” He 

testified that in his direct testimony, he tried to explain why the Company must comply with the 
CCR Rule, why it has performed or will perform the closure-related activities at each station, and 
how those activities will ensure compliance with the CCR Rule. In addition, he noted that he 
attached the closure plans the Company submitted to IDEM for its consideration. 

 
The federal mandate statute also states that an energy utility must provide the information 

discussed above “supported with technical information in as much detail as the commission 
requires.” Mr. Thiemann stated that he provided exhibits that included the estimated costs for the 
coal ash basin closures and the closure plan summaries, which include technical information about 
the Company’s plans. 
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He reiterated that DEI knows that it must close its surface impoundments in compliance 
with the CCR Rule. There remains uncertainty with the exact timing of related expenditures, as 
well as some uncertainty with whether IDEM may require changes to the closure plans the 
Company submitted in December 2016.  

 
He emphasized that requirements and deadlines to comply with the CCR Rule have not 

stopped because IDEM has taken close to three years to review the Company’s proposed closure 
plans. During this period, he testified, Company has attempted to proceed with the compliance-
related activities that are prudent and reasonable and would need to take place whether the surface 
impoundment in question is closed in place or closed by removal, or any variation in between. 

 
Mr. Thiemann summarized the activities that DEI has been performing to date, including 

beneficially placing structural fill as part of IDEM-approved closure plans, dewatering of surface 
impoundments (which needs to be completed whether closed in place or closure by removal), 
removal of ash in order to support construction of lined retention basins mandated by the CCR 
Rule, and removal of ash where the Company’s proposed closure plan involved closure by 
removal. 

 
He summarized that, as for DEI, the closure plans can be broken down into two options: 

(1) close a basin by removing all ash (closure by removal); or (2) close a basin by installing an 
impermeable cap over the material in place (closure in place). He stated that because of the 
issuance of the CCR Rule and its compliance requirements, DEI has chosen to take action on 
certain ash basin closures to avoid the potential of not meeting the closure dates imposed by the 
CCR Rule while its proposed closure plans are pending at IDEM. 

 
He stated that DEI’s actions to date, and that will be taken in the future, are taken to satisfy 

the requirements of state and federal law and that the Company continues to work with IDEM to 
ensure the Company’s plans satisfy the State, and perform some work in parallel to ensure DEI 
will meet the CCR rule compliance dates. 

 
He testified that the Company does not have numerous alternatives to closing its surface 

impoundments as mandated by the CCR Rule. Essentially, DEI can close its surface impoundments 
by closure by removal or by closure in place but in the end will have to use the alternative that 
IDEM approves. 

 
Mr. Thiemann emphasized that DEI takes seriously its compliance obligations, whether 

safety, reliability or environmental in nature. He stated that the OUCC’s suggestion that the 
Company be penalized for its actions for the variety of reasons it suggested should be disregarded 
as bad policy for the state of Indiana. He stated that both the CCR Rule and IDEM require electric 
utilities to close existing ash ponds, to remediate existing ash management areas and to comply 
with all post-closure monitoring and compliance activities; there are no alternatives to these 
requirements. Utilities cannot shut down their coal fired generators to avoid the compliance 
requirements. Not allowing utilities to recover their reasonable and prudent costs does nothing but 
penalize those utilities for many years of providing customers with electricity created by burning 
coal. DEI’s activities to comply with the CCR Rule and IDEM regulations are a reasonable part of 
the provision of service to its customers – all of whom will also benefit from the Company’s 
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compliance with environmental standards. Mr. Thiemann urged the Commission to reject the 
OUCC’s argument and allow the Company to recover its coal ash remediation expenses whether 
they were spent in the recent past few years to help plan and engineer the closures or whether they 
will be spent in the upcoming years to finalize those closures and as part of post-closure 
maintenance. 

 
Mr. Schwartz’s rebuttal testimony responded to Ms. Armstrong’s assertion that all costs 

associated with IDEM Agreed Orders should be disallowed. He also addressed Ms. Armstrong’s 
comparison of coal ash closure expenses to an old Indiana Gas case regarding manufactured gas 
plant (“MGP”) remediation. Finally, in response to Ms. Armstrong’s and Mr. Schlissel’s testimony 
that the Company’s request should be denied because IDEM has not yet approved the Company’s 
CCR closure plans proposed in December 2016, he discussed the current status of those closure 
plans and how the Company continues to cooperatively work with IDEM to address its questions 
and concerns. 

 
Mr. Schwartz reiterated that, in addition to federal CCR Rule requirements, the Company 

also has coal ash closure and compliance obligations under Indiana’s Solid Waste Regulations. 
For example, for coal ash surface impoundments that are not subject to the CCR Rule, IDEM 
reviews and approves closure plans pursuant to Indiana’s solid waste disposal regulations and 
IDEM’s “Surface Impoundment Closure Guidance.” He stated that Gibson Station’s East Ash 
Pond system is being closed pursuant to these regulations. With respect to coal ash that has been 
historically managed via the placement of the ash on the ground in designated areas before modern 
landfill regulations were enacted (called “historic ash management areas”), Indiana’s solid waste 
rules, which are required by federal law, govern closure. The Company is closing historic ash 
management areas at the former Dresser Station, the Noblesville Generating Station and the 
repurposed Edwardsport Station pursuant to these regulations. Notably, all these closure activities 
have been or are proceeding under approved closure plans with IDEM, and will be similar to the 
CCR Rule compliance activities. 

 
Mr. Schwartz testified that there is a connection between these IDEM compliance activities 

and federal law. The Indiana solid waste management laws are part of a federally mandated and 
federally approved “solid waste management plan” that was required pursuant to a U.S. 
Congressional Act—the Federal Resource Conservation and Recovery Act (“RCRA”). Mr. 
Schwartz testified that DEI’s actions to address the final closure of historic ash management areas 
at the former Dresser Station, the Noblesville Generation Station, and the repurposed Edwardsport 
Station are being conducted in compliance with the state law and accompanying regulations, which 
are in turn required by federal law and were explicitly reviewed and approved by U.S. EPA. 
Similarly, Mr. Schwartz testified, when DEI implemented its approved closure plan for Gibson 
Station’s East Ash Pond, the purpose of the closure plan was to comply with state regulations that 
are required by federal law and were explicitly reviewed and approved by U.S. EPA. 

 
Mr. Schwartz next testified as to what triggered the Company’s decision to further 

investigate and determine whether any closure actions were needed at these historic ash 
management areas. He stated that the Company regularly performs inspections of its ash ponds 
and other ash management areas at all its facilities, in all jurisdictions. As a next phase of this 
process, he testified, the Company also conducted environmental audits related to, among other 
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items, the historic ash management areas at the former Dresser Station, Noblesville Station, and 
Repurposed Edwardsport Station pursuant to Indiana’s Environmental Audit Program. 

 
With regard to IDEM’s Environmental Audit Program, Mr. Schwartz explained that 

Indiana law and IDEM’s policies strongly encourage environmental compliance audits. For 
example, State law creates a general statutory privilege over environmental audit reports. Further, 
as a supplement to this State law, IDEM has issued an agency “nonrule policy document,” to 
encourage self-disclosures of issues identified in environmental audits. Among other things, the 
IDEM policy “[s]tates the parameters wherein IDEM shall exercise its enforcement discretion to 
either eliminate or reduce assessed gravity-based civil penalties through environmental auditing 
and self-disclosure.” This potential for penalty reductions is a significant inducement for 
companies such as DEI to engage in voluntary environmental audits like the ones discussed below. 
He added that several years ago, Duke Energy implemented a fleet-wide voluntary program to 
monitor potential groundwater impacts associated with its ash pond surface impoundments. As a 
result, Duke Energy installed monitor wells to assess whether there were groundwater impacts 
from Gibson Station’s East Ash Pond. Duke Energy also conducted linear transport groundwater 
modeling that predicted potential impact to offsite residential wells. 

 
Mr. Schwartz next discussed what the environmental audit information revealed with 

respect to these historic ash management areas. He stated that the information indicated that there 
were some on-site and off-site impacts to groundwater near the historic ash management areas 
referenced above. Specific to Noblesville Station, there were a small number of off-site drinking 
water wells that had elevated levels of boron, a constituent often associated with coal ash. With 
respect to the Gibson Station East Pond, he testified that the information from the voluntary 
investigation indicated that there were some on-site and off-site impacts to groundwater due to the 
East Ash Pond. For example, there were a small number of off-site drinking water wells that had 
elevated levels of boron, a constituent often associated with coal ash. Mr. Schwartz explained that 
DEI voluntarily disclosed the results of its above-referenced environmental investigations. As 
noted above, IDEM strongly encourages this type of proactive and voluntary disclosure, and IDEM 
has been willing, and continues, to cooperatively work with DEI on closure activities to manage 
ash management areas in a manner protective of health and the environment.  

 
Mr. Schwartz testified that Duke Energy subsequently submitted a Proposed Closure and 

Post-Closure Plan for the Gibson East Ash Pond System on August 4, 2008. IDEM approved the 
plan on March 11, 2009. A Proposed Modification to the Existing Closure and Post-Closure Plan 
to include the East Settling Basin was submitted to IDEM on March 21, 2016 and approved by 
IDEM on October 25, 2016. He testified that Duke Energy has completed most of the closure work 
and has submitted multiple Construction Quality Assurance Reports documenting construction of 
completed areas of the final cover system, which IDEM has approved. He stated that the final 
closure work will be completed within the next few months, at which time the 30-year post-closure 
period will begin.  

 
With regard to the historic ash management areas at the former Dresser Station, Noblesville 

Station, and repurposed Edwardsport Station, Mr. Schwartz testified that representatives of DEI 
and IDEM engaged in conversations about the best way to facilitate the successful closure of the 
historic ash management areas such that: (a) DEI would have clearly defined expectations and 
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timelines for the closure work to be done; and (b) IDEM has the authority to review and approve 
of DEI’s plans, as well as supervise the work. As a result of these discussions, DEI and IDEM 
agreed that having the parties execute an administrative “Agreed Order” would accomplish the 
objectives identified above. He explained that, in cases where parties may have differing 
interpretations of the facts and/or law related to a site (such as a coal ash management area) or the 
parties simply want to identify a defined path forward to address environmental issues, an IDEM 
Agreed Order is often utilized. An Agreed Order is essentially a settlement agreement between the 
agency and a business entity/person that sets forth the actions (and often the timing for such 
actions) to address a particular environmental compliance matter. Notably, no party admits in an 
Agreed Order that any alleged legal violation occurred. To the contrary, all the parties 
acknowledge that their respective factual and legal positions may be different. Nevertheless, the 
parties agree to a series of settlement terms and actions to allow the environmental matter at issue 
to be resolved. Mr. Schwartz testified that it is quite common to enter into an Agreed Order, 
because Agreed Orders provide a very good vehicle for allowing utilities and IDEM to establish 
settlement terms on various issues, avoid litigation, and identify actions to resolve environmental 
issues in a manner to protect human health and the environment. By way of example, he attached 
as Petitioner’s Exhibit 60-B(ORS) another utility’s Agreed Order with IDEM related to the 
resolution of alleged compliance issues involving one of its ash ponds. He pointed out that the 
costs associated with the Agreed Order compliance were recovered in Cause No. 45029 and was 
unopposed by the OUCC.    

 
With respect to the former Dresser Station, the Noblesville Station, and the repurposed 

Edwardsport Station, Mr. Schwartz testified that the Agreed Orders set forth what actions DEI 
agreed to take in order to close and be deemed in compliance with all legal requirements related 
to the historic ash management areas at those sites. The Agreed Orders also allow IDEM to review, 
approve, and set completion schedules for Duke Energy’s proposed closure actions. The Agreed 
Orders also contain small administrative penalties. These administrative penalties are often 
unrelated to the conduct that originally led to the placement of the coal ash in the first place. He 
reiterated that the original conduct regarding the placement of the coal ash was lawful at the time. 
In contrast, the Agreed Order civil penalties often relate IDEM’s view regarding the current state 
of the site – for example, a situation where coal ash legally placed over time is now having some 
adverse impacts to groundwater. 

 
Mr. Schwartz next discussed the proposed Closure Plans submitted by DEI to IDEM under 

Agreed Orders for these sites. He stated that a Proposed Closure and Post-Closure Plan to address 
the historic ash management areas at the former Dresser Station on December 7, 2016, which 
IDEM approved on January 2, 2018. He stated that work is underway to consolidate coal ash and 
install final cover, and a Construction Quality Assurance Report will be submitted to IDEM to 
document construction of the final cover system. Further, groundwater monitoring is ongoing and 
will continue throughout the 10-year post closure period. He also testified that a Proposed Closure 
and Post-Closure plan for the historic ash management areas at Noblesville Station was submitted 
to IDEM on July 18, 2018 and approved on October 17, 2019. He stated that closure work has 
begun to consolidate coal ash and install the final cover system, and a Construction Quality 
Assurance Report will be submitted to IDEM to document construction of the final cover system. 
He noted that an interceptor well system is in use to prevent impacted groundwater from moving 
off site. Once closure is complete, he testified, a 30-year post-closure period will begin during 
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which DEI will be required to maintain the cover system, submit groundwater monitoring reports 
to IDEM, and document compliance with financial assurance obligations. He also testified that a 
Proposed Closure and Post-Closure Plan for the historic ash management areas at the repurposed 
Edwardsport Station was submitted to IDEM on September 4, 2019 and is currently under review.  

 
Mr. Schwartz opined that the Commission should allow DEI to recover its coal ash closure 

expenses because managing and disposing of coal ash in compliance with the state and federal law 
is part of providing electric service to customers. He emphasized that an Agreed Order is basically 
an Indiana state version of consent decree, which is explicitly discussed under Indiana Code 8-1-
8.4 as a potential federally mandated requirement (seeking the utility provide a “description of the 
federally mandated requirements, including any consent decrees related to the federally mandated 
requirements”). Indiana Code § 8-1-8.4-6(b)(1)(A). He noted that the federal mandate statute also 
helps make clear that while expenses related to compliance with a consent decree would be 
recoverable, the definition of federally mandated costs explicitly excludes “fines or penalties 
assessed against or imposed on an energy utility for violating laws, regulations, or consent decrees 
related to a federally mandated requirement.” Indiana Code § 8-1-8.4-4(b). He offered that a 
reasonable read of this statute is that fines or penalties imposed on an energy utility for violating a 
consent decree would not be recoverable, but compliance with a consent decree would be 
recoverable. He stated, the Commission has previously held that other expenses DEI has incurred 
to comply with consent decrees are recoverable; for example, in Cause No. 43873, the Commission 
held that DEI would be granted a CPCN to install and operate a new dry sorbent injection (“DSI”) 
system (and approved the estimated costs for the DSI system), which was required as part of a 
Consent Decree with the U.S. Department of Justice, related to litigation involving the Clean Air 
Act’s New Source Review (“NSR”) program. DEI submits that the same treatment should be 
afforded to Agreed Orders as has been the case in the past as well.  

 
Mr. Schwartz next discussed Ms. Armstrong’s testimony concerning a 1990s case 

involving recovery of manufactured gas plant remediation costs. He explained his understanding 
of the factual differences between the Indiana Gas case and DEI’s ash management areas, as 
follows. Based on his reading of the 1995 case, although operations at Indiana Gas’s MGP sites 
had ceased decades ago, then-current environmental laws and regulations required additional 
remediation and decommissioning activities at those sites. He analogized this to some of DEI’s 
historic ash management areas (those other than Gibson East Ash Pond) in that current law requires 
additional remediation activities that were not necessary at the time these facilities were operating. 
However, he emphasized that, critically, Edwardsport, Dresser and Noblesville sites all continue 
to support ongoing electric utility operations of DEI. Edwardsport now hosts the IGCC facility, 
Dresser is the location of a substation, and Noblesville is a natural gas fired generating station. He 
noted that this is significantly different than the MGP sites at issue in the Indiana Gas case. In that 
case, the Commission’s Order stated that Indiana Gas did not incur “environmental liability 
because it is a public utility, it is incurring liability because it owns the land. In that connection, a 
business which purchases similarly contaminated land, constructs a parking lot for the purpose of 
selling automobiles, and subsequently discovers the contamination would incur the same liability 
as [Indiana Gas] is incurring today.” Mr. Schwartz stated that DEI did not incur liability simply 
for owning the land under the historic ash management areas, but as part of its years of burning 
coal to provide service to customers. 
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In addition, Mr. Schwartz noted that the Commission stated that “the record . . . indicates 
that [Indiana Gas] knew of the environmental liability associated with the MGP sites, knew there 
were three MGP sites associated with its acquisition of Richmond and Terre Haute Gas, knew that 
the owners of Richmond and Terre Haute Gas refused to indemnify [Indiana Gas] for the 
environmental risk associated with those three MGP sites and knew that recovery of MGP costs 
from the ratepayers as well as from other parties is uncertain.” Unlike Indiana Gas, however, Mr. 
Schwartz testified that DEI did not knowingly acquire contaminated property and unsuccessfully 
attempt to obtain indemnification from the seller associated with that contamination. Further, 
Indiana Gas had acquired all but one of the MGP sites after they had already ceased operations 
and had been partially decommissioned.  

 
Mr. Schwartz also pointed out that the Indiana Gas Commission Order was appealed, and 

the Court upheld the Commission’s order because the MGP plants in question were not used by 
Indiana Gas to provide service. Of particular relevance, Mr. Schwartz stated, the Court stated that 
out of twenty-six MGP plants, only one manufactured gas after Indiana Gas acquired it. The other 
twenty-five MGP plants were already out of business when Indiana Gas acquired them. Because 
of this, the Court found no connection between the costs incurred to manufacture gas and the 
provision of service to Indiana Gas customers. Mr. Schwartz noted that this is clearly different to 
DEI’s historic ash management areas. DEI owned these facilities at the time they were generating 
electricity and continues to own them today. In addition, he testified, each location continues to be 
involved with the provision of service to Indiana customers and is used and useful. 

 
Similarly, Mr. Schwartz pointed out that the Court stated that “Indiana Gas is entitled to 

recover only costs related to the provision of service. . . . Environmental cleanup costs, on the 
contrary, relate to a past use of the property which occurred prior to Indiana Gas’s ownership of 
the land. Thus, the connection is too tenuous to meet the standard established in NIPSCO. To allow 
recovery of costs related only to the ownership of the land, with no connection to the provision of 
service, would put the ratepayers in the position of being insurers of any purchase made by Indiana 
Gas. Such a result is untenable.” 

 
Mr. Schwartz argued that, for the Indiana Gas precedent to be applicable to the Company’s 

efforts to remediate its historic ash management areas, DEI would have had to have purchased 
other utilities and along with those purchases, acquired some retired, yet contaminated generating 
stations. Then DEI would have to have sought the costs of environmental remediation for activities 
that do not now and never were involved in the provision of service to the Company’s customers. 

 
Mr. Schwartz concluded that the Indiana Gas MGP case is not similar to DEI’s historic ash 

management areas. 
 
In response to Mr. Schlissel’s argument that the Commission should not approve DEI’s 

request in this proceeding until IDEM approves the closure plans, Mr. Schwartz provided an 
update on the status of the IDEM approvals. He stated that DEI submitted ash basin closure plans 
to IDEM in December 2016. DEI, along with IDEM, held closure open house meetings near each 
of the generating stations to engage the public. These closure plans included ash ponds regulated 
by the federal CCR Rule and those regulated only by state implemented (but federally required) 
solid waste regulations. He stated that the Company has received and responded to several 
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Requests for Additional Information (“RAIs”) for these plans, providing technical detail and 
addressing questions from IDEM technical staff. IDEM has indicated that the agency is prepared 
to approve the closure plans for the majority of the sixteen impoundments at four generating 
stations and recently approved the closure plan for ash ponds at Wabash River Station, except for 
Ash Pond B. IDEM has communicated to DEI that the closure plan for this ash pond, and three 
other ash ponds at Gibson, Cayuga, and Wabash River Stations, will need to be modified to meet 
the IDEM interpretation of CCR Rule in-place closure requirements. IDEM’s position has been 
that because Indiana has adopted the CCR Rule by reference, closure plans regulated by the CCR 
Rule should be approved based on compliance with the federal CCR Rule and IDEM’s 
interpretation of the rule. DEI recently submitted closure plan modifications to IDEM for three of 
the four ponds for which IDEM rejected closure as proposed in the original closure plan.  

 
Further, he explained that ash basins that are regulated by the federal CCR Rule have 

requirements to stop inputs and initiate closure under the CCR Rule and DEI is required to comply 
with federal CCR Rule deadlines. DEI is also required to comply with Indiana solid waste 
regulations and close ash ponds in compliance with IDEM approved closure plans. Because the 
closure plans submitted to IDEM in December 2016 are either not approved, or recently approved, 
Mr. Schwartz testified that DEI has made a good faith effort to proceed with work necessary to 
remain in compliance with environmental regulations and be in position to complete closure within 
the time limits required by the federal CCR Rule.  

 
Mr. Schwartz emphasized that, regardless of when IDEM approves the Company’s closure 

plans, the Company must continue to proceed with complying with the CCR Rule. He reiterated 
that the CCR Rule is “self-implementing,” meaning that there is no federal permit program for 
CCR units. However, if DEI fails to comply with the requirements and deadlines in that Rule, it 
may potentially be subject to enforcement pursuant to RCRA’s citizen suit provisions. Although 
IDEM’s position has been that because Indiana adopted the CCR Rule by reference, it may review 
and approve closure plans, IDEM has not yet created a state CCR Rule permit program. Until such 
time as IDEM does create such a state permit program and receive federal approval of that permit 
program, DEI must continue to follow the federal CCR Rule requirements and incur costs as 
necessary to ensure compliance with that Rule. 

 
In conclusion, Mr. Schwartz testified that DEI has acted prudently and reasonably 

regarding the submission of coal ash closure plans to IDEM for its review and approval. He stated 
that when the CCR Rule was promulgated, all utilities were put on notice that they would need to 
assess their existing surface impoundments for compliance with the CCR Rule’s new location 
restrictions, and when those surface impoundments do not meet those requirements, be prepared 
to close them in compliance with the new requirements. He stated that following IDEM’s adoption 
of the CCR Rule, in December 2016, the Company submitted proposed closure plans to IDEM for 
its review and consideration. Further, as described above, DEI has continuously worked in 
cooperation with IDEM on its proposed closure plans, providing additional information and 
holding public meetings. Mr. Schwartz opined that DEI has acted reasonably and prudently in how 
it has proceeded with submitting closure plans to IDEM for its review and approval and in its 
development of those closure plans. He noted that even through this IDEM process, however, the 
CCR Rule deadlines continue to apply. And as Mr. Thiemann’s testimony explains, DEI’s 
activities to date have largely included activities that must be done whether or not IDEM makes 
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changes to the Company’s proposed closure plans. He testified that DEI’s compliance activities 
have been managed reasonably and in a manner designed to ensure the Company’s continued 
compliance with applicable rules and standards, and he urged the Commission to approve the 
Company’s request to recover its associated expenses. 

 
i. Commission Discussion and Findings. No party disputed that the 

CCR Rule is a federal mandate with which the Company must comply, nor did any party dispute 
that the Company must comply with the IDEM solid waste management rules. Additionally, no 
party provided evidence of any imprudence on the part of DEI with respect to its coal ash basin 
closure and remediation activities to date. However, the OUCC and certain intervenors contend 
that the Commission should disallow both the Company’s previously-incurred coal ash-related 
expenses and the forecasted 2019-2020 expenses presented in this case, related to both the CCR 
Projects and the IDEM Projects. In considering these arguments, the Commission cannot ignore 
that coal generating stations have historically supplied most of the energy to Indiana’s retail 
customers and that ongoing environmental regulations drive costs associated with that history, and 
we make the following findings. 

 
We find that the CCR Project costs and the IDEM Project costs were properly deferred and 

preserved for recovery consideration in this proceeding. We further find that such costs are 
recoverable under traditional ratemaking: the costs at issue are significant and infrequent 
(stemming from federal and state mandated requirements) and will provide longstanding benefits, 
in terms of compliance with such federal and state mandates, improved environmental footprints, 
and the ability to continue to use utility properties. Further, important to our decision is that we 
have consistently allowed recovery of environmental compliance costs generally and coal ash-
related compliance costs in particular. See for example, our Orders in Cause Nos. 44765, 44794, 
45052, and 44872. Also important to our decision is the fact that, as the Company pointed out, 
these costs have been deemed to be AROs, such costs would be reflected in costs of removal and 
depreciation rates and recoverable in that manner. In other words, in the absence of required ARO 
accounting, both a “return on” and a “return of” these costs would have been built into rate base. 
Although we base our decision to allow recovery in this case on traditional ratemaking, we 
nonetheless note that the federal mandate statute analytical framework and specific considerations 
can reasonably be understood to be a means of evaluation that provides collateral support of our 
decision to allow recovery of such costs in this manner. Absent the timing of the request these 
costs would have been the type of costs that are recoverable under the federal mandate statute. 
Accordingly, applying the statutory considerations of the federal mandate statute was helpful to 
our conclusion. Significantly, DEI presented detailed testimony supporting the reasonableness of 
its actions to date, and no party disputed the reasonableness or prudence of the Company’s 
activities and costs incurred to date, with respect to either the CCR Projects or the IDEM Projects. 
Accordingly, we authorize Petitioner to recover its previously-incurred and deferred CCR Project 
costs including financing costs and IDEM Project costs including financing costs as a regulatory 
asset to be included in rate base to be amortized over an eighteen-year period, as proposed by the 
Company. Additionally, we authorize Petitioner to recover in base rates in this proceeding the 
IDEM Project costs forecasted to be incurred in 2019 through the end of 2020 test period, for 
IDEM Projects with approved closure plans. We also authorize Petitioner to recover the financing 
costs forecasted to be incurred in 2019 through the end of the 2020 test period associated with the 
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coal ash costs authorized for recovery. We also note that we will consider the future coal ash 
expenditures in the pending S1 subdocket. 

 
k. Amortization Periods and Amortization Methodology. DEI proposed 

various amortization periods for regulatory assets proposed to be included in rate base, ranging 
from three years to seven years, using a traditional straight-line amortization methodology. 

 
OUCC witness Kollen recommended the use of an amortization period of at least ten years 

for regulatory assets included in rate base. Mr. Kollen also recommended the use of a “levelized” 
amortization methodology to amortize these regulatory assets – in other words, a methodology for 
calculating an amortization amount that effectively factors in the decrease in return due to 
declining rate base, using Rider 67 to credit customers with the difference between the return on 
the rate base reflected in base rates and the return on the declining balance of rate base. 

 
Company witnesses Davey and Douglas testified in rebuttal that, in an effort to help mitigate 

the rate impact of the Company’s proposal in this proceeding, the Company was agreeable to using 
ten years to amortize any of the regulatory assets in rate base that used a shorter amortization 
period than ten years in the Company’s case-in-chief filing. The regulatory assets affected by this 
agreement include: 

Table 3 

Regulatory Asset 

Case-in-Chief 
Amortization 

Period 
Rebuttal Testimony 
Amortization Period 

PISCC-NOX 3 years 10 years 
NBV-Gallagher 1&3 and Gas 
Conversion 

5 years, 6 months 10 years 

Def. Depr. Gallagher Baghouses 
2&4 

3 years 10 years 

NBV-Wabash River 6 8 years 10 years 
CCR-Plan Development-20% 3 years 10 years 
CCR-Def. O&M-20% 3 years 10 years 
PISCC-Fed. Mandate-20% 3 years 10 years 
Fed. Mandate-Def. Depr.-20% 3 years 10 years 
Fed. Mandate-Def. O&M-20% 3 years 10 years 
Fed. Mandate-Carry Costs on Def. 
O&M-20% 

3 years 10 years 

PISCC-TDSIC-20% 7 years 10 years 
TDSIC-Def. Depr.-20% 7 years 10 years 
TDSIC-Def. O&M-20% 7 years 10 years 
PISCC-TDSIC-Def. O&M 20% 7 years 10 years 

 
Both Mr. Davey and Ms. Douglas opposed Mr. Kollen’s proposed levelized methodology 

for amortizing regulatory assets. They characterized his proposal as a departure from traditional 
ratemaking and an asymmetrical approach to amortization of regulatory assets, in that customers 
would receive the benefit of declining asset base in between base rate cases, but would not bear 
increased costs between base rate cases. Ms. Douglas testified that traditional ratemaking practice 
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sets the value of rate base as of the end of the test period and includes an allowed rate of return on 
that value in its revenue requirement and base rates, until the next time base rates are reset. She 
stated this practice is reasonable as rate base and operating costs, such as amortization of regulatory 
assets, don’t just go down between rate cases – they also go up. She noted that the Commission 
has historically recognized that, although a certain fair return on assets is granted in a base rate 
case, that return is not guaranteed, and it is up to the utility to manage all costs between rate cases 
to have the opportunity to earn that return. She argued that changing this practice, as the OUCC 
has proposed, for rate base items such as regulatory assets (and other rate base assets addressed 
later in other sections of her testimony) limits the return the Company has to offset other changes 
in costs or additions to plant after the rate case, thus impairing the Company’s opportunity and 
ability to earn a fair return between rate cases. She cautioned that if the OUCC’s proposal became 
precedent it would potentially result in more frequent base rate cases by all utilities. The main 
problem with Mr. Kollen’s approach, according to Mr. Davey, is that he picks which cost items 
are trued up annually so that only items that provide reductions in customer costs are included. 
Mr. Davey also noted that, generally speaking, costs increase over time, and Mr. Kollen makes no 
recommendations to adjust for future cost increases. Mr. Davey noted that DEI has already agreed 
in its case-in-chief to remove amortizations from rates once regulatory assets are fully amortized, 
and has agreed to stretch out recovery of such regulatory assets over a minimum of ten years. 

 
i. Commission Discussion and Findings. We find the Company’s 

acceptance of Mr. Kollen’s proposal of at least 10-year amortization periods for recovery of its 
regulatory assets to be reasonable, and we approve such, as it reasonably provides a measure of 
rate impact mitigation.  

 
With regard to the OUCC’s proposal to use a non-traditional “levelized” amortization 

methodology, and given its asymmetrical nature as DEI witnesses pointed out, we are not 
persuaded that this departure from traditional ratemaking is necessary or desirable as a reasonable 
rate mitigation measure when coupled with the agreement to extend the amortization period. 
Accordingly, we decline to order the OUCC proposed levilization.  

 
6. Original Cost of DEI’s Rate Base. Based upon the evidence presented in this case, 

and the findings discussed above, we find that the jurisdictional net original cost of DEI’s rate base 
used and useful for the benefit of the public is forecasted to be $9,928,872,000 at December 31, 
2019, comprised of the following elements: 

 
Net Electric Utility Plant in Service    $8,944,707,000 
Fuel Inventory            116,322,000 
Emission Allowance Inventory                   86,000 
Materials and Supplies                                 289,672,000 
Prepaid Pension Asset            152,452,000 
Regulatory Assets             425,633,000  
NET UTILITY RATE BASE      $9,928,872,000 
 

Further, we find that the jurisdictional net original cost of DEI’s rate base used and useful 
for the benefit of the public is forecasted to be $10,195,192,000 at December 31, 2020, comprised 
of the following elements: 
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Net Electric Utility Plant in Service    $9,214,171,000 
Fuel Inventory            114,710,000 
Emission Allowance Inventory                   86,000 
Materials and Supplies                                 286,925,000 
Prepaid Pension Asset            142,803,000 
Regulatory Assets            436,497,000  
NET UTILITY RATE BASE               $10,195,192,000 
 

7. Fair Value of DEI’s Rate Base. Petitioner presented a reproduction cost new less 
depreciation valuation study of its utility plant in service, but proposed that a fair return for 
purposes of this case be based on its weighted cost of capital times its original cost rate base. No 
party disputed that net original cost should be used as the fair value of Petitioner’s utility plant in 
service in this case, or that a fair return for Petitioner should be based on its weighted cost of 
capital. Accordingly, we find that for purposes of this proceeding, Petitioner’s fair value rate base 
is the same as its original cost rate base ($10,195,192,000), and that this fair value rate base should 
be used for purposes of Indiana Code § 8-1-2-6. 

 
8. Fair Rate of Return.   
 

a. Capital Structure. Mr. Sullivan testified that, as of May 31, 2019, DEI’s 
financial capital structure is 46.2% long-term debt and 53.8% equity. He further testified that DEI’s 
capital structure is forecasted to be 47% long-term debt and 53% equity at the end of 2020 (the 
end of the test period). He stated that this forecasted capital structure is consistent with the target 
capital structure of 47% long-term debt and 53% equity for DEI, as it introduces an appropriate 
amount of risk due to leverage while minimizing the weighted average cost of capital to customers. 
He stated that use of the forecasted capital structure in setting DEI’s rates will help DEI maintain 
its credit quality, and would also be consistent with the Company’s target credit metrics needed to 
support its current credit ratings. Ms. Douglas testified and supported the Company’s regulatory 
capital structure, incorporating Mr. Sullivan’s forecasted financial capital structure, as shown in 
Petitioner’s Exhibit 4-G. 

 
Ms. Douglas explained that both the historical reference period and forecasted test period 

capital structure and cost of capital had been calculated using the same expanded regulatory 
presentation and the same methodology as has been used in recent years for all the Company’s rate 
adjustment riders that include return on investment as part of the calculation. She stated that the 
forecasted financial capital structure had been expanded to include traditional Indiana regulatory 
components including accumulated deferred income taxes, unamortized ITCs, and customer 
deposits. The components of the Company’s regulatory capital structure included cost rates 
computed in accordance with traditional Indiana regulatory practice (the embedded cost of long-
term debt, average financial rates for ITC and zero cost of capital for deferred income taxes). She 
explained the Company is proposing the Commission approve the Company’s request to allow it 
to use a 2% interest rate on customer deposits included for the test period, rather than the 6% 
currently effective rate. She stated that use of this lower rate on the customer supplied funds in the 
capital structure will benefit all customers by lowering the rate of return, resulting in lower revenue 
requirements of approximately $1 million. 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  52  

 
Ms. Douglas also explained that the Company removed a long-term financing issuance 

specifically related to the liability assumed by the Company to pay the Rural Utility Service 
(“RUS”) resulting from the settlement of litigation with Wabash Valley as well as removing the 
Gas Pipeline Lease Liability recorded as a capital lease for payments under a Gas Services 
Agreement with Southern Indiana Gas and Electric Company, to provide gas to the Edwardsport 
IGCC plant via a gas pipeline which Vectren constructed and owns. This was removed for 
ratemaking due to the treatment of the payments under the lease for both ratemaking and income 
tax purposes as a “pay-as-you-go” operating lease. In addition, adjustments were made to eliminate 
certain deferred income taxes recorded on the Company’s books for financial statement reporting 
purposes in accordance with the provision of Statement of Financial Accounting Standards No. 
109, but which have historically been excluded from the capital structure for ratemaking purposes, 
as well as to remove the deferred income taxes related to the Gas Pipeline Lease. Ms. Douglas 
explained that the Company made certain other adjustments to the accumulated deferred income 
tax balances to remove deferred taxes associated with impairments taken by the Company for 
accounting books purposes but which are not used for tax purposes. As approved by the 
Commission in its IGCC-4S1 Order, the Company excluded deferred income taxes associated with 
the amount of the IGCC capital investment in excess of the agree-upon Hard Cost Cap, including 
Additional AFUDC. The Company similarly removed the deferred taxes associated with the non-
AMI legacy meter impairments taken by the Company, so that customers will neither be harmed 
by nor benefit from the inclusion of related deferred taxes in the capital structure for the portions 
of the IGCC plant and non-AMI legacy meters that shareholders are paying for, not customers. 
Ms. Douglas explained an adjustment to remove the deferred income tax asset balances related to 
the Company’s deferred utilization of ITCs and to include the unamortized balance of the 
regulatory liability for the EDIT amounts resulting from the 2017 Tax Cuts and Jobs Act and from 
other previous state and federal tax changes as an additional zero cost source of capital component 
in the calculation. Finally, she explained that short-term debt has been excluded from the capital 
structure, consistent with previous Commission orders. However, the Company has included 
$150,000,000 inter-company notes payable for Commercial Paper issued by Duke Energy 
Corporation on behalf of the Company that is part of the Company’s permanent long- term 
financing. 

 
OUCC Witness Kollen testified that the Company understated the Accumulated Deferred 

Income Taxes included in capitalization as cost-free capital. He proposed adjustments to ADIT to 
reflect the rate base adjustments proposed by the OUCC as well as a number of adjustments to 
ADIT for what he characterized as the Company’s failure to remove certain per books ADIT 
amounts through pro forma adjustments for ratemaking purposes. As a general ratemaking 
principle, he said the ADIT reflected in capitalization as cost-free capital should match the rate 
base or other ratemaking treatment for the underlying temporary difference that gave rise to the 
ADIT. In Mr. Kollen’s opinion, if the underlying temporary difference is not reflected as an 
addition to or subtraction from rate base, then the related liability or asset ADIT should not be 
added to or subtracted from the ADIT included in capitalization. Mr. Kollen indicated the ADIT 
amounts that incorrectly reduce (on a net basis) the ADIT included in capitalization were shown 
in a table set forth in his testimony, along with the reason why it should not be included in rate 
base. The positive amounts shown on the table are asset ADIT that incorrectly reduced the ADIT 
included in capitalization and the negative amounts are the liability ADIT that incorrectly 
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increased the ADIT included in capitalization. Mr. Kollen then summed the effects on the retail 
revenue requirement of removing these ADIT amounts from the ADIT included in capitalization 
and showed the effect on a single line item on the table in the Summary section of his testimony. 
The effect of Mr. Kollen’s adjustments is a $10.5 million reduction in the retail revenue 
requirement due to the increase in ADIT included in capitalization as cost-free capital. 

 
FEA witness O’Donnell recommends the Commission reduce the common equity ratio to 

reflect a capital structure of 50% common equity and 50% long-term debt. He testified that the 
basis for his recommendation are the equity ratio requested by the Company, compared to the 
equity ratio of the proxy group, the average allowed equity ratio by state regulators across the 
country in 2018, and the equity ratio of Duke Energy Corp., the parent company of DEI.  

 
Ms. Douglas took issue with Mr. Kollen’s recommendation for certain additional 

adjustments to the Company’s zero cost ADIT balance included in capital structure. She pointed 
out that there is no Indiana statutory or regulatory requirement to exclude from the capital structure 
all deferred income tax balances that are associated with working capital or other items not 
included in rate base or operating income for retail jurisdictional purposes. She noted that the 
Commission previously approved DEI’s capital structure that included deferred income tax 
balances with only the FAS109 adjustment in in Cause No. 42359, approved May 18, 2004. Since 
then, she stated, the Commission has approved the use of the same capital structure components 
and methodology in many rate adjustment rider filings, most recently in Cause No. 44720 - TDSIC 
6 approved on October 10, 2019. The capital structure used in these rider filings included deferred 
income tax balances with the limited adjustments she supported in her direct testimony. 
Furthermore, she testified, the Company does not maintain its capital structure for the retail 
jurisdictional business separate from the rest of its business. Rather, it manages one DEI capital 
structure, and it is assumed all parts of the business benefit. 

 
After reviewing Mr. Kollen’s recommendations, Ms. Douglas stated the following three 

items (MGP Sites, Charitable Contribution Carryover and RUS Obligation—Contract Reserve) 
appeared to be related solely to non-jurisdictional expense activity and may be appropriate to 
exclude from the regulatory capital structure.  

 
i. Commission Discussion and Findings. Addressing Mr. Kollen’s 

ADIT issues first, we find that his proposed adjustments that flow from rate base adjustments need 
not be made, as we are not accepting the OUCC’s rate base adjustments. His additional proposed 
ADIT adjustments are neither required nor supported by Indiana precedent. Given DEI’s 
agreement as to ADIT adjustments for MGP, RUS, and charitable contributions, which we accept, 
we reject the remainder of the OUCC’s proposed ADIT adjustments. 

 
Turning now to the appropriate equity component to use in the capital structure for setting 

rates for Petitioner, we find that Mr. O’Donnell’s recommendation should be rejected. 
Longstanding Indiana precedent requires the use of a utility’s actual, not hypothetical, capital 
structure when setting rates. Hypothetical capital structures are contrary to Indiana law. See Public 
Service Comm’n of Ind. v. Ind. Bell Tel. Co., 235 Ind. 1, 130, N.E.2d 467 (Ind. 1955). Although 
we are dealing with a future test period in this case, and are using forecasted capital structures at 
this point in the process, the Company’s proposal will incorporate its actual capital structure, not 
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a forecasted capital structure, when implementing its Step 1 and Step 2 rate increases. Accordingly, 
we accept Petitioner’s proposed capital structure in this case. 

 
b. Cost of Debt. Ms. Douglas explained the calculation of the cost rate 

assigned to long-term debt in the forecasted test period capital structure. She explained that the 
summation of the annual interest requirements and amortization of costs related to the issuance of 
long-term debt, including costs of interest rate hedges, were divided by the net proceeds received 
from the issuance of the debt. The net proceeds are defined to include unamortized debt premium, 
discount, issuance expense and unamortized gain or loss on reacquired debt. She stated that for 
ratemaking purposes, it is appropriate to use net proceeds (i.e., the net investible proceeds from 
the debt) as the denominator in this equation to recognize that the cost rate will be applied to rate 
base, ensuring that all debt-related costs associated with rate base are covered in the Revenue 
Requirements calculation. 

 
Mr. Sullivan testified that, as of March 31, 2019, DEI’s weighted average cost of long-term 

debt is 4.94%. He further testified that DEI’s weighted average cost of long-term debt is forecasted 
to be 4.88% at the end of 2020 (the end of the test period). He noted that, over the past decade, 
DEI has been taking advantage of low interest rates, decreasing its weighted average cost of long-
term debt as older bonds are replaced with lower cost debt. Ms. Douglas testified that the 
Company’s proposed 2-step rate increase should reflect the Company’s actual cost of debt as of 
December 31, 2019, for its Step 1 rate increase, and should reflect the actual cost of debt as of 
December 31, 2020 for its Step 2 rate increase. 

 
OUCC witness Garrett testified that the Commission should approve a cost of debt of 4.66% 

for the Company, based on the Company’s approach to estimating the rate on upcoming long-term 
debt issuances, but with considering the reduction in 30-year Treasury bond yields since the 
Company conducted its analysis. Industrial Group witness Gorman proposed an adjustment to 
embedded cost of debt for repricing certain new debt issues to 4.62%.  

 
In its rebuttal testimony, DEI agreed to update its forecasted cost of debt. Mr. Sullivan 

testified that in September 2019, DEI issued $500,000,000 of 30-year First Mortgage Bonds at a 
coupon of 3.25%, originally estimated at 4.25%. He stated that the expected transaction size was 
originally $400,000,000 but was upsized to take advantage of the continued low interest rate 
environment. He further testified that the additional $100,000,000 was issued to refinance two 
existing callable bonds with a weighted average cost of debt of 4.73%. He observed that this 
refinancing is an example of how DEI continues to opportunistically lower the overall cost of debt 
being charged to customers. He testified that, factoring in the actual 2019 debt replacement activity 
and the current view of variable and fixed interest rates for 2019 and 2020, the Company’s updated 
forecasted cost of debt for December 31, 2020 is reduced from 4.88% to 4.50% (and Ms. Douglas 
testified that the current forecasted end of year 2019 debt rate is forecasted to be 4.65%.). 
Mr. Sullivan and Ms. Douglas both reiterated that rates will ultimately be set to the actual cost of 
debt as of 12/31/2019 for Step 1 and 12/31/2020 for Step 2. 

 
i. Commission Discussion and Findings. The evidence reveals no 

dispute at this point that the Company’s forecast of debt for the end of the test period should be 
updated to 4.50%. However, consistent with our approval of the Company’s 2-step rate increase 
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proposal, the Company’s proposed 2-step rate increase should reflect the Company’s actual cost 
of debt as of December 31, 2019, for its Step 1 rate increase, and should reflect the actual cost of 
debt as of December 31, 2020 for its Step 2 rate increase. 

 
c. Cost of Equity. Robert Hevert testified on behalf of the Company with 

respect to cost of equity. Mr. Hevert stated that, based on longstanding precedent, the return on 
equity (“ROE”) authorized in this proceeding should provide the Company with the opportunity 
to earn a return on equity that is: (1) adequate to attract capital at reasonable terms; (2) sufficient 
to ensure its financial integrity; and (3) commensurate with returns on investments in enterprises 
having corresponding risks. He explained that, to the extent DEI is provided a reasonable 
opportunity to earn its market-based cost of equity, neither customers nor shareholders should be 
disadvantaged. He states that a return adequate to attract capital at reasonable terms enables DEI 
to provide safe, reliable electric utility service while maintaining its financial integrity, all to the 
benefit of both investors and customers.  

 
Mr. Hevert testified that, based on the quantitative and qualitative analyses he performed 

and discussed in his direct testimony, and considering the Commission’s orders in prior rate 
proceedings, he believes a return on equity (“ROE”) in the range of 10.00% to 11.00% represents 
the range of equity investors’ required ROE for investment in electric utilities like DEI in the 
current capital market environment. Within that range, he testified that an ROE of 10.40% is 
reasonable and appropriate. He stated that his recommendation is based on the use of several 
widely accepted methods and reflects the results of several analyses regarding the effect of DEI’s 
business risks on its cost of equity. 

 
Mr. Hevert explained that, because all financial models are subject to various assumptions 

and constraints, equity analysts and investors tend to use multiple methods to develop their return 
requirements. Therefore, he relied on three widely accepted approaches to develop his ROE 
determination: (1) the Constant Growth of the Discounted Cash Flow (“DCF”) model; (2) the 
traditional and Empirical forms of the Capital Asset Pricing Model (“CAPM”); and (3) the Bond 
Yield Plus Risk Premium approach. According to Mr. Hevert, those analyses indicate the 
Company’s Cost of Equity currently to be in the range of 10.00% to 11.00%. He further testified 
that range is corroborated by the Expected Earnings, which results in an average ROE estimate of 
10.50% and a median ROE estimate of 10.53%. Mr. Hevert stated that his analyses recognize that 
estimating the cost of equity is an empirical, but not entirely mathematical exercise; it relies on 
both quantitative and qualitative data and analyses, all of which are used to inform the judgment 
that inevitably must be applied. He emphasized that no single model is more reliable than all others 
under all market conditions, and all require the use of reasoned judgment in their application, and 
in interpreting their results.  

 
Mr. Hevert testified that a balanced approach to estimating a utility’s cost of equity is to 

consider the relative strengths and weaknesses of multiple methods, and give the appropriate 
weight to their results. Based on his analysis and utilizing that approach, Mr. Hevert reiterated his 
view that an ROE in the range of 10.00% to 11.00% represents the range of equity investors’ 
required ROE for investment in integrated electric utilities in the current market environment; and 
an ROE of 10.40% represents the cost of equity for DEI.  
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OUCC witness Mr. Garrett testified that, pursuant to the legal and technical standards, the 
awarded ROE should be based on, or reflective of, the utility’s cost of equity. He testified that the 
Company’s estimated cost of equity is approximately 6.3%, based on his analyses using the DCF 
and CAPM methodologies. He noted, however, these legal standards do not mandate the awarded 
ROE be set exactly equal to the cost of equity. Rather, he stated, in Federal Power Commission v. 
Hope Natural Gas Co., the U.S. Supreme Court found that, although the awarded return should be 
based on a utility’s cost of capital, it is also indicated that the “end result” should be just and 
reasonable. Mr. Garrett testified that if the Commission were to award a return equal to the 
Company’s estimated cost of equity of 6.3%, it would be accurate from a technical standpoint. He 
recommended, however, the Commission authorize an ROE that is higher than the Company’s 
actual cost of equity in this case. Specifically, he recommends an authorized ROE of 9.0%, which 
he stated is within a reasonable range of 8.75% – 9.25%. He noted that the ratemaking concept of 
“gradualism,” though usually applied from the customer’s standpoint to minimize rate shock, 
could also be applied to shareholders. He further noted that an authorized return as low as 6.3% in 
any current rate proceeding would represent a substantial change from the “status quo.” He 
testified that if the Commission were to make a significant, sudden change in the authorized ROE 
anticipated by regulatory stakeholders, it could have the undesirable effect of notably increasing 
the Company’s risk profile and would arguably be at odds with the Hope Court’s “end result” 
doctrine. He opined that an authorized ROE of 9.0% represents a good balance between the 
Supreme Court’s indications that awarded ROEs should be based on cost, while also recognizing 
that the end result must be reasonable under the circumstances. He further opined that an 
authorized ROE of 9.0% also represents a gradual move toward the Company’s market-based cost 
of equity, and it would be fair to the Company’s shareholders because 9.0% is over 250 basis 
points above the Company’s market-based cost of equity. He recommended the IURC award the 
Company with a 9.0% ROE, which is the midpoint in a reasonable range of 8.75% – 9.25%.  
 

Mr. Gorman testified on behalf of the Industrial Group with respect to cost of equity. 
Mr. Gorman recommended DEI’s current market cost of equity to be no higher than 9.0%. He 
stated that a return on common equity of 9.0% is the midpoint of his estimated range of 8.50% to 
9.30%. His recommended ROE range was based on the following analytical models: Constant 
Growth DCF, Multi-Stage Growth DCF, CAPM. With one exception, Mr. Gorman utilized the 
same proxy group as did Mr. Hevert. Mr. Gorman further testified that his recommended return on 
equity estimates reflect observable market evidence, the impact of Federal Reserve policies on 
current and expected long-term capital market costs, an assessment of the current risk premium 
built into current market securities, and a general assessment of the current investment risk 
characteristics of the electric utility industry and the market’s demand for utility securities.  

 
Mr. O’Donnell testified that Mr. Hevert’s recommended ROR is unreasonable, 

unnecessary, and excessive, and that the Company’s allowed ROE should be set at 9.0%. He also 
critiqued Mr. Hevert’s analyses. His recommendation in this case is for the Commission to grant 
DEI a ROE of 9.0%. He stated that this 9.0% ROE is slightly above the midpoint of the DCF 
results for the proxy group, well above the CAPM results, and is slightly below the low end of the 
Comparable Earnings results.  

 
Mr. Chriss recommended that the Commission closely examine the Company’s proposed 

ROE, especially in light of the customer impact of the resulting revenue requirement increases, the 
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use of a future test year, which reduces regulatory lag, recent ROEs approved by the Commission, 
recent rate case ROEs approved by other state regulatory commissions for other Duke Energy 
subsidiaries, and recent rate case ROES approved by other state regulatory commissions 
nationwide. Mr. Chriss stated that the average Commission-approved ROE since 2016 is 9.94%. 
He also testified that the South Carolina Commission authorized ROEs of 10.1% and 9.5% for 
Duke Energy Progress in 2016 and 2019, respectively; the North Carolina Commission approved 
ROEs of 9.9% for Duke Energy Carolinas and Duke Energy Progress in 2018; and the Ohio 
Commission approved an ROE of 9.84% for Duke Energy Ohio in 2018. Additionally, he testified 
that according to S&P Global Market Intelligence, the average of the 128 reported electric utility 
rate case ROEs authorized by state regulatory commissions to investor-owned utilities (including 
distribution-only utilities) in 2016 to 2019 (to date) is 9.6%; the range of reported authorized ROEs 
for the period is 8.4% to 11.95%, and the median authorized ROE was 9.6%, well below the 
Company’s proposed ROE of 10.4%. Mr. Chriss noted that the average ROE for vertically 
integrated utilities over the same period was 9.73%. Mr. Chriss concluded his testimony by 
commenting that decisions of other state regulatory commissions are not binding on this 
Commission -- rather, each commission considers the specific circumstances in each case in its 
determination of the proper ROE. He stated that Walmart is providing this information on industry 
trends on ROE from its perspective as a customer with operations that are nationwide as it believes 
that recently authorized ROEs in other jurisdiction provide a general gauge of reasonableness for 
the various cost of equity analyses presented in this case. Moreover, Walmart believes that it is 
appropriate for the Commission to consider how any ROE authorized in this case impacts existing 
and prospective customers relative to other jurisdictions. 

 
Mr. Hevert indicated that he continues to believe an ROE in the range of 10.00% to 11.00% 

represents the range of equity investors’ required ROE for investment in electric utilities like DEI 
in the current capital market environment. Within that range, he indicated he continues to believe 
an ROE of 10.40% is reasonable and appropriate.  
 

i. Commission Discussion and Findings. In setting the rate of return 
for DEI, the Commission’s decision must be framed by Bluefield Waterworks & Improvements 
Co. v. Pub. Serv. Comm’n, 262 U.S. 679, 43 S.Ct. 675 (1923) and Federal Power Comm’n v. Hope 
Natural Gas, Co., 320 U.S. 591, 64 S.Ct. 281 (1944).1 The general standards these cases 
established require a cost of common equity set by the Commission be sufficient to establish a rate 
of return that will maintain the utility’s financial integrity, attract capital under reasonable terms, 
and be commensurate with the returns that could be earned in investments in other enterprises of 
comparable risk. 

 
The Commission is also mindful that “the cost of common equity cannot be precisely 

calculated and estimating it requires the use of judgment.” Indiana-American Water Co., Cause 
No. 44022, p. 35 (June 6, 2012). Due to this lack of precision, the use of multiple methods is 
desirable, in part, because no one method will produce reasonable results under all conditions and 
in all circumstances. The Commission is also mindful of the strengths and weaknesses of the 
various models typically used to estimate a utility’s cost of common equity, and we find that with 
                                                 
1 See also Re Indianapolis Power & Light Co., Cause No. 44576, p. 41, 2016 WL 1118795 *43 (IURC March 16, 
2016). 
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appropriate and reasonable inputs, models such as the DCF and other methods can produce 
reasonable estimates of a utility’s cost of common equity. Consistent with the standards in Hope 
and Bluefield, as well as under Indiana law, DEI’s authorized return on equity should be reasonable 
given the totality of the circumstances.  

 
To meet the requirements set forth in Bluefield and Hope, the parties proposed various 

returns using the DCF model and other methods as bases for their positions. Mr. Hevert’s analysis 
produced a range of 10.0% to 11.0%. He recommended the Commission adopt a COE of 10.40%. 
Mr. D. Garrett recommended a COE of 9.0% based on a range of 8.75% to 9.25%. Mr. Gorman’s 
analysis produced a range of 8.50% to 9.30%. He recommended a COE of 9.00%. Mr. O’Donnell 
recommended a COE of 9.0%. In light of the discussion below on recent COE authorizations in 
Indiana, as well as the evidence submitted by Mr. Chriss on the recent COE authorizations by other 
state commissioners, we find it is reasonable to narrow this range around its center, such that a 
range of 9.25% to 10.25% will frame an outer bound for our award determination.  

 
In addition to the recommendations of these experts, while not determinative of the COE 

the Commission approves in this Cause, we note the COE awarded Indiana’s vertically-integrated 
electric utilities outside of settled cases has been trending lower over time. See, e.g., PSI Energy, 
Inc. (now DEI) 10.5% in Cause No. 42359 (2005); Southern Indiana Gas and Electric Company 
10.4% in Cause No. 43839 (2011); Indiana Michigan Power 10.2% in Cause No. 44075 (2013); 
Indianapolis Power and Light Company 9.85% in Cause No. 44576 (2016), Northern Indiana 
Public Service Company LLC 9.75% in Cause No. 45159 (2019), and with the most recent COE 
award for such an electric utility being 9.70% approved on March 11, 2020, for Indiana Michigan 
Power in Cause No. 45235.  

 
Our determination should appropriately consider the mitigation of risk associated with 

various regulatory mechanisms, including DEI’s use of a forecasted test year in this proceeding 
and the riders and/or trackers approved for DEI. In Re Psi Energy, Inc., 234 P.U.R.4th 1 (IURC 
May 18, 2004). Additionally, in this case DEI is proposing to move the Edwardsport IGCC from 
a tracker into base rates, which removes even more risk from the Company  

 
Having taken into consideration the observable market data reflected in the record, and a 

general assessment of the investment risk characteristics of the electric utility industry, combined 
with a thorough understanding of the Indiana jurisdiction and its risk mitigation ratemaking 
mechanisms, and DEI in particular, and our narrowed expert witness recommended range 
identified above, the Commission finds a reasonable range for Petitioner’s COE is 9.50% to 10.0%. 
Taking into consideration all the evidence presented, the Commission finds that an unadjusted 
9.75% COE, the mid-point of this range, would represent a fair and reasonable rate.  
 

However, as we noted in Cause No. 43526,  
 

a utility’s operational and financial performance were appropriate 
considerations in determining a utility’s cost of equity .... The 
Commission has a unique role in regulating its jurisdictional 
utilities, which at times requires us to send a clear and direct 
message to utility management concerning the need for 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  59  

improvement in the provision of its utility service. Our 
determination of the authorized cost of common equity capital can 
be a very direct means to incent improved service.  
 

NIPSCO, Cause No. 43526, at 32 (IURC Aug. 25, 2010).2 We are troubled by the under spending 
on vegetation management. To illustrate, in the present case, DEI proposed a five-year trim cycle. 
However, as Witness Christie pointed out, DEI’s trim cycle has been closer to 16 years for the past 
two years. We will discuss this issue further below, and therefore, find that a downward adjustment 
is necessary to address DEI’s deficiencies in regard to vegetation management. Thus, we are 
approving a 9.70% COE.  

 
Accordingly, for purposes of this Cause, we find that Petitioner’s overall cost of capital is 

5.71%, computed as follows: 
 

 Capitalization    
Description (in thousands) Ratio Cost Weighted Cost 
Common Equity $ 4,770,344  40.98% 9.70% 3.98% 
Long Term Debt 
(estimated) 

4,228,373  36.33% 4.50% 1.63% 

Deferred Income Taxes 2,447,756  21.03% 0.00% 0.00% 
Unamortized ITC – Crane 
Solar 

10,999    0.09% 7.25% 0.01% 

Unamortized ITC -- 1971 
& Later 

1,955    0.02% 7.25% 0.00% 

Unamortized ITC – 
Advanced Coal (IGCC) 

133,500    1.15% 7.25% 0.08% 

Customer Deposits 47,056    0.40% 2.00% 0.01% 
Total $ 11,639,983 100.00%  5.71% 

 
9. Forecasted Operating Income at Present Rates and Pro Forma Adjustments.   

  
a. Undisputed Pro Forma Adjustments. Petitioner proposed a number of 

undisputed pro forma adjustments to its operating income in its forecasted test period results. It 
proposed other adjustments that, though disputed at some point in the process of this rate case, 
were compromised or were no longer in dispute at the conclusion of the evidentiary hearing in this 
Cause. All such pro forma adjustments proposed by Petitioner, either as originally proposed and 
undisputed, or as adjusted with the compromised positions having been fully identified by the 
parties, are hereby accepted even though they may not be specifically discussed in this Order. Note 
that these undisputed pro forma adjustments that we are approving include the agreement reflected 
in Mr. Jacobi’s and Ms. Sieferman’s rebuttal testimony to reduce Account 575 expense by $2.0 
million. We note also that Petitioner proposed, and no party disputed, that its base cost of fuel 
should be 26.955 mills per kWh.   
                                                 
2 This principle was also applied in Cause No. 44576. See IPL, 329 P.U.R.4th 486 (IURC Mar. 16, 2016). 
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b. Disputed Pro Forma Adjustments. The Indiana courts have emphasized 

the importance of viewing test year results and pro forma adjustments in the context of estimating 
a representative ongoing level of utility expenses. See, e.g., City of Evansville v. Southern Indiana 
Gas & Electric Co., 167 Ind. App. 472, 339 N.E.2d 562, 575, in which the Court stated that: “The 
theory underlying the use of any test year and of any adjustment method in the rate-making process 
demands that the data used provide an accurate picture of the utility’s operations during the period 
in which the proposed rates will be in effect.” With this guidance in mind, we turn to an 
examination of the disputed pro forma revenue and expense adjustments at issue in this case.  

 
i. Load Forecast and Unbilled Revenues. Mr. Jacobi testified in his 

direct testimony how he used the Company’s load forecast in the development of its financial 
forecast for 2020, which in turn forms the basis for the Company’s requested revenue requirement 
in this case. Ms. Graft testified concerning a pro forma adjustment that removes $28.8 million 
from test period revenues for unbilled revenues that are excluded from the development of new 
base rates. She stated that unbilled revenues represent the estimated amount of revenues associated 
with electric utility service the Company has provided but not yet billed to customers. She further 
stated that the Company bases the calculation of its revenue deficiency in a rate case on billed 
revenues only. 

 
The OUCC raised two load forecast-related issues, relating to:  (1) unbilled revenues; and 

(2) the residential energy use forecast. With regard to unbilled revenues, OUCC witness Kollen 
recommends that the Commission reject the Company’s pro forma adjustment removing its 
unbilled revenues. He stated that the Company’s revenues should reflect the forecast sales in the 
year, not the billed sales, which lag the actual sales each month and should reflect the same unbilled 
revenues methodology that the Company uses for financial reporting. He added that the billed 
revenues methodology understates the sales and revenues in the test year and creates a fundamental 
mismatch between the test year for revenues (approximately mid-December 2019 through mid-
December 2020) compared to the approved 2020 calendar year test year used for the Company’s 
costs (rate base, expenses, and capitalization). Further, he testified that it is inappropriate to restate 
revenues to reflect sales in a period other than the test year. 

 
With regard to the residential sales forecast, OUCC witness Watkins testified that the 

Company’s forecasted KWH sales and attendant revenues for residential customers used for 
ratemaking purposes (both for class cost of service purposes as well as actual rate design purposes) 
are significantly understated. Mr. Watkins testified that the Company based its energy sales 
forecast on a Fall 2018 load forecast, as opposed to an updated Spring 2019 load forecast. He noted 
that the Company’s Fall 2018 forecast is significantly lower than forecasted amounts for 2020, 
either in prior forecasts (Fall 2017 and 2016 forecasts), or in the more recent Spring 2019 forecast. 
He also stated on a weather-normalized basis, historical residential sales during the period 2016 
through 2018 have been significantly higher than the Company’s forecasted residential energy 
sales used for ratemaking purposes in this case. Mr. Watkins proposed an adjustment to the 
forecasted residential energy sales based upon an average weather-normalized usage from 2016-
2018 and based upon the Spring 2019 forecasted number of customers. He then allocated his 
adjusted forecast of residential energy sales to individual rate schedules using the same allocation 
as used by Mr. Bailey, and converted his adjusted forecast to residential revenues at current rates. 
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Ms. Graft and Mr. Bailey responded to the OUCC’s position on unbilled revenues. Ms. 

Graft reiterated that the Company bases the calculation of the revenue deficiency in a rate case 
using a forecasted test period on billed revenues only. She stated that this ensures alignment with 
the sales volumes used in rate design, which are also on a billed basis. Additionally, she stated, 
proposed revenues (which are the basis for proposed rates) are equal to the sum of proposed net 
operating income (return on investment) plus proposed operating expenses. In other words, she 
emphasized, unbilled revenues do not impact the calculation of proposed revenues. Mr. Bailey 
similarly testified that the rate design process utilized a historical billing period predicated on 
billing cycle data. He stated that this data was then used to apportion the forecast to rate schedules, 
as well as the blocking for applicable rates, then used to compute present revenue. He testified that 
the forecast is computed based on a billing cycle basis as well. Finally, he testified, the total 
proposed revenue requirement was developed without unbilled revenue. Thus, he summarized, 
while unbilled revenue may have some relevance to certain accounting computations, it has no 
bearing on the final revenue requirement, nor the computation of the Company’s final rate designs. 
Accordingly, he concluded excluding unbilled revenue from the revenue requirements and rate 
design is proper ratemaking.  

 
In a docket entry question from the Commission, the Company was asked to explain the 

substantially higher level of the unbilled revenues at issue, compared to a year earlier. The 
Company’s docket entry response summarized the volatility in unbilled revenues and the drivers 
of unbilled revenues, and explained that while unbilled sales were likely overstated slightly, this 
was the result of a very minor growth rate assumption. The Company’s response concluded that a 
more reasonable estimate of unbilled revenues would range from about a negative $5 million to 
positive $12 million instead of $28 million. As a final point, the Company’s response to our docket 
entry question emphasized that the forecasted $28 million in unbilled revenues has no effect on 
the Company’s revenue requirement:  “The Company identified a level of revenues required to 
cover its costs identified in the cost of service. In the event unbilled revenues were to be included, 
it would only impact the identified level of present revenues and should not be included in rate 
design as indicated in Mr. Bailey’s rebuttal testimony.” 

 
Company witness Stillman responded to Mr. Watkins’ concerns that the Company’s 

forecasted kWh sales and therefore revenues for residential customers are understated. Mr. 
Stillman testified that the Company has updated the forecast twice since the Fall 2018 forecast, 
and the most current forecast shows that expected 2020 retail billed sales come in slightly below 
what was originally assumed in the Fall 2018 forecast. His testimony showed actual billed sales 
for 2014 through 2019, which demonstrated that 2018 billed sales, which influenced the 
Company’s Spring 2019 forecast, was an outlier, growing by almost 33 GWh whereas the 
Company had experienced sales declines in previous periods. Mr. Stillman stated that the unusual 
growth experienced in 2018 is thought to be the result of the fiscal stimulus, brought on largely by 
the 2017 Tax Cut and Jobs Act. Mr. Stillman stated that this provided a short-term stimulus, 
prompting business investment and growth across most classes. However, he testified, that 
stimulus was short lived, and sales going forward are more likely to follow the trend in sales seen 
since 2014.  
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Mr. Stillman also showed that the residential use per customer used in this proceeding is 
relatively close to what is expected in the Company’s most recent forecasted results. He testified 
that the unusual 2018 results impact Mr. Watkins’ calculations and cause him to overstate both his 
assumed 2020 use per customer, as well as his estimated 2020 MWH sales. Mr. Stillman concluded 
his testimony by stating that in his experienced opinion, the forecast used by the Company in this 
proceeding is still reasonable in terms of kWh sales.  

 
(A) Commission Discussion and Findings. Unbilled revenues 

represent the estimated amount of revenues associated with electric utility service provided but not 
yet billed to customers. DEI adjusted its 2020 forecasted test year downward by $28.8 million 
(“Adjustment REV3”) to reflect a revenue amount for unbilled sales. DEI stated that the revenue 
requirement in the rate case is based on billed revenues only and the total proposed revenue 
requirement was developed without unbilled revenue. 
 

Because the proposed net revenue adjustment is higher than expected, we issued several 
docket entries to try and understand the magnitude of the adjustment. On January 21, 2020, DEI 
filed its Docket Entry response and noted: 
 

[U]nbilled sales were likely overstated slightly, this is the result of 
a very minor growth rate assumption. Rather than $28 million 
referenced, a better updated estimate would be to look at the range 
history provides. Using similar pricing that was used to estimate the 
$28 million, a more reasonable estimate would range from about a 
negative $5 million to positive $12 million. 

 
While the responses to the Presiding Officer’s docket entries and the live testimony responses to 
bench questions identified that the Adjustment REV3 does not alter the determined revenue 
requirement, it would alter the rate increase percentage as it changes the current revenue deficiency 
amount. Based on the evidence presented, there is a significant amount of uncertainty as to the 
proper adjustment amount, thus, we are denying Adjustment REV3. 

 
With regard to the issue of forecasted residential sales, the balance of the evidence shows 

that the residential sales forecast used by the Company in this case is reasonable. The Company’s 
forecast used to develop rates for this case is supported by its most recent updated load forecast 
(circa Fall 2019). Additionally, the evidence shows that the residential sales forecast relied upon 
by the OUCC to support its proposed adjustment is an outlier. Accordingly, we reject the OUCC’s 
proposed adjustment to the residential sales forecast numbers.  

 
ii. Depreciation. The Parties debated several aspects that determine 

the depreciation rates. Our presentation of the arguments and discussion and findings are as 
follows: 

 
(A) Estimated Useful Lives of Mass Property. OUCC witness 

Garrett took issue with certain portions of Mr. Spanos’ recommended mass property service lives. 
OUCC witness Garrett proposed changes to the service lives of four transmission and distribution 
plant accounts, specifically: Account 353, Station Equipment; Account 356, Overhead Conductors 
and Devices; Account 367, Underground Conductors and Devices; and Account 369, Services.  
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Mr. Garrett addressed his proposed longer service lives for mass property accounts. He 

explained that the term “mass property” refers to the Company’s grouped assets, such as those in 
its transmission and distribution accounts. He stated that through depreciation expense, a utility 
recovers the original cost of its plant assets over the average service life of those assets. He stated 
that when service life estimates are extended or reduced, depreciation rates decrease or increase 
accordingly. He testified that several of the average service lives proposed by Mr. Spanos for the 
Company’s mass property accounts were shorter than what was otherwise indicated by the 
historical retirement data for these assets as provided by the Company, which would result in 
depreciation rates that are unnecessarily high. Accordingly, he proposed longer average service 
life estimates for these accounts (Accounts 353, 356, 367, and 369). 

 
Mr. Spanos testified in rebuttal to Mr. Garrett’s proposals to increase the service lives for 

these four mass property accounts. For three of the four accounts listed above, Mr. Spanos had 
recommended an increase or no change to the average service life from the current estimate. While 
some of Mr. Garrett’s adjustments are relatively minor, for some accounts he has proposed 
significant increases when compared to the current estimates. For example, he proposes a 19-year 
increase in average service life for Account 369. In rebuttal testimony, Mr. Spanos testified that, 
for many of these accounts, the recommendations made by Mr. Garrett are not reasonable. Mr. 
Spanos stated that his recommendations result from the approach Mr. Garrett has used to develop 
his estimates, which is based primarily on mathematical curve fitting. This approach does not give 
the appropriate consideration to the mortality characteristics of the assets studied or to other factors 
that should be considered. Additionally, Mr. Spanos testified that Mr. Garrett’s statistical analysis 
did not properly incorporate relevant historical data that is supportive of Mr. Spanos’ estimates. 
Mr. Spanos explained that while both Mr. Garrett and he used Iowa type survivor curves to 
calculate depreciation expense and used the retirement rate method to analyze historical data, Mr. 
Garrett’s overall approach differs. Mr. Spanos testified that his approach also differs from the 
correct and proper approach to estimating service lives that is set forth in depreciation textbooks 
such as NARUC’s Public Utility Depreciation Practices. Specifically, Mr. Spanos testified that 
Mr. Garrett’s testimony indicates that he believes estimating service lives is primarily a 
mathematical exercise in which little more than mathematical computations of historical 
accounting data will result in reasonable estimates. Mr. Spanos emphasized that this overall 
approach is incorrect; depreciation, and particularly estimating service lives, is a forecast of the 
future rather than a calculation of what has happened in the past.  

 
(1) Commission Discussion and Findings. We 

recognize that while the past can help in predicting the future, the future is not exactly a repeat of 
the past. Informed judgment must be utilized in conjunction with a study of the past. We agree 
with Mr. Spanos that it is appropriate for judgment to factor into the estimate of service lives; 
estimation of service lives should not be solely a mathematical and mechanistic exercise.  

 
We note that authorities on the topic of depreciation, such as NARUC, are clear that 

estimating service lives must include a subjective component. For example, in Chapter XIII of 
NARUC’s Public Utility Depreciation Practices, entitled “Actuarial Life Analysis,” NARUC 
discusses and emphasizes the subjective nature of the process of estimating service lives. NARUC 
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starts this chapter by explaining that the analysis of historical data is only one part of the process 
of estimating service lives:  

 
Actuarial analysis objectively measures how the company has 
retired its investment. The analyst must then judge whether this 
historical view depicts the future life of the property in service. The 
analyst takes into consideration various factors, such as changes in 
technology, services provided, or capital budgets.26  

 
NARUC further explains that the process of estimating service lives must go beyond any 

objective measurement of the past. In describing the determination of a survivor curve estimate 
(referred to as the “projection life” in this passage), NARUC states:  

 
The projection life is a projection, or forecast, of the future of the 
property. Historical indications may be useful in estimating a 
projection life curve. Certainly the observations based on the 
property’s history are a starting point. Trends in life or retirement 
dispersion can often be expected to continue. Likewise, unless there 
is some reason to expect otherwise, stability in life or retirement 
dispersion can be expected to continue, at least in the near term. 
Depreciation analysts should avoid becoming ensnared in the 
mechanics of the historical life study and relying solely on 
mathematical solutions. The reason for making an historical life 
analysis is to develop a sufficient understanding of history in order 
to evaluate whether it is a reasonable predictor of the future. The 
importance of being aware of circumstances having direct bearing 
on the reason for making an historical life analysis cannot be 
understated. These circumstances, when factored into the analysis, 
determine the application and limitations of an historical life 
analysis.3  

 
Thus, NARUC strongly advises against the approach used by Mr. Garrett, stating clearly 

that “relying solely on mathematical solutions” should be avoided. NARUC further elaborates on 
the need for a subjective component to forecasting service lives:  

 
A depreciation study is commonly described as having three periods 
of analysis: the past, present, and future. The past and present can 
usually be analyzed with great accuracy using many currently 
available analytical tools. The future still must be predicted and 
must largely include some subjective analysis. Informed judgment 
is a term used to define the subjective portion of the depreciation 
study process. It is based on a combination of general experience, 

                                                 
3 National Association of Regulatory Utility Commissioners, Public Utility Depreciation Practices, 1996, p. 126. 
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knowledge of the properties and a physical inspection, information 
gathered throughout the industry, and other factors which assist the 
analyst in making a knowledgeable estimate.4  

 
Accordingly, we find that Mr. Spanos’ estimated mass property service lives should be 

adopted, and Mr. Garrett’s differing estimated lives should be rejected. 
 

(B) Estimated Useful Lives of Generating Units and IRP 
Issues. DEI witnesses Pinegar and Pike testified regarding the useful lives of the Company’s 
generating stations. Mr. Pinegar indicated that one of the rate increase drivers included 
transitioning to a cleaner generation portfolio in a reasoned and moderated fashion. The moderate 
transition plan the Company included in its depreciation rate request does increase costs to 
customers now, but in the long run this transition plan will be lower cost to customers given how 
heavily dependent on coal the Company’s existing generating fleet is today and given the risk 
associated with likely future federal greenhouse gas regulation. Mr. Pinegar opined that it was 
becoming clear that greenhouse gas emissions, like carbon dioxide, are the next emission to be 
regulated, and that there is no proven economically feasible technology today to significantly 
reduce carbon dioxide emissions from coal-fired power plants. As such, the useful lives of coal-
fired assets are declining in relation to what we may have thought they would be 15 or even 5 years 
ago. Mr. Pinegar explained DEI is not proposing to retire any coal-fired generation prematurely – 
these assets have already outlived their initial intended useful lives. Rather, DEI is proposing to 
shorten the estimated useful lives of its Gallagher, Cayuga and Gibson Generating Stations’ coal-
fired units from an average of 65 years to an average of 58 years. He indicated that this proposed 
orderly transition plan increases costs gradually over time in recognition that a transition to cleaner 
energy is taking place and likely to accelerate in the not too distant future. 
 

Company witness Pike explained what impacts the useful life of coal generating assets, 
including technical and economic factors. Key technical factors include the initial robustness of 
the design and construction of the unit; what environmental controls are original versus what 
environmental control retrofits or replacements occur in the life of a unit; the operational duty of 
a unit; the type and quality of the coal burned; and how well maintained the unit is. Key economic 
factors include fuel costs and unit efficiency; incremental environmental regulations’ investment 
requirements; the evolution of competing technologies providing lower cost capacity and energy 
options; and the evolution of the regional transmission operator market, which provides potential 
short-term options for the management of energy and capacity needs.  

 
Mr. Pike explained that relatively new units are being proposed for retirement in the 

industry primarily because their environmental controls are either original equipment or were early 
retrofits and are at the end of their useful lives. Whereas older boilers and turbines with newer 
environmental control retrofits may have life left to give. Mr. Pike indicated that other high-profile 
developments in the industry are climate change and carbon emission risk.  

 

                                                 
4 Id. at 128. 
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Mr. Pike compared the Company’s existing retirement dates from its last depreciation study 
completed in 2011 to the updated retirement dates DEI has included in its new depreciation study 
filed in this proceeding based on the moderate transition plan included in its IRP. On average, the 
expected life in the last depreciation study of the coal units (excluding Edwardsport) was 
approximately 65 years, whereas the updated retirement dates in the depreciation study for this 
proceeding, the average life of the coal units decreases to approximately 58 years, ranging from 
47 years to 64 years on individual units. He concluded that overall, the updates to the average lives, 
and the range of lives for individual units proposed by the Company are directionally consistent 
with industry trends.   

 
Mr. Pike then testified that DEI filed its 2018 IRP with the Commission on July 1, 2019, 

and over the twenty-year planning horizon of the IRP, the updated depreciation retirement dates 
proposed in this proceeding are aligned with the Company’s preferred portfolio. Mr. Pike next 
opined that from a technical perspective, the Company’s preferred portfolio is an ordered and 
logical management of the end of life of the Company’s generation assets, considering individual 
unit circumstances and reasonable practical constraints.   

 
Mr. Pike testified that DEI’s 2018 IRP preferred portfolio is a thoughtful first step towards 

meeting the changing expectations of our stakeholders and reducing our CO2 emissions in the state. 
DEI believes it would be risky for it and its customers to simply wait for carbon policy to happen. 
Making moderate shifts in the expected remaining lives of our coal-fired assets is a reasonable 
action to take now, while the Company continues to monitor the changing industry landscape and 
impacts of market forces.   

 
The OUCC did not take issue with the retirement dates of coal generating units included in 

the development of the Company’s proposed depreciation rates or the Company’s IRP. 
 

Of the intervening parties, the Sierra Club, Joint Intervenors, and Wabash Valley provided 
testimony related to the retirement dates of coal units and the Company’s IRP.   
 

Sierra Club’s witness Comings concluded that the Edwardsport IGCC plant is uneconomic 
and should be retired as soon as possible. DEI is seeking to include $300 million in costs for 
Edwardsport in 2020 alone. This includes $146 million in O&M, $103 million in fuel costs, and 
$51 million in capital costs. He testified that the plant is clearly uneconomic as it loses money on 
the energy market and has more expensive fixed costs than those from replacing it—much higher 
fixed costs than a typical coal unit. He claimed there is no economic justification for continuing to 
operate this plant, yet the IRP does not consider its retirement before 2045—twenty six years from 
now. He concluded that Edwardsport costs should be denied and the Company should develop a 
plan for retiring the plant. Once the Company develops such a plan, then the Company may recover 
prudently incurred costs prior to retirement.   

 
Next, Mr. Comings indicated the Company’s recent IRP does not justify the Company’s 

fixed retirement dates because it fails to consider near-term economic retirement for most of its 
units. Without such an analysis, it is unclear if DEI and its ratepayers should continue to invest in 
these units. Mr. Comings believed the Cayuga and Gibson units should be evaluated for retirement 
prior to 2024. The Company should consider robust retirement options for all its remaining coal 
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units as soon as possible in order to assess whether these units have going-forward value for 
customers. The Company should also conduct an all-resource RFP and evaluate replacement 
options for these units. 

 
Mr. Comings testified the Company’s IRP analysis was severely limited in its economic 

evaluation and erred on the side of keeping older coal units operating. If the IRP analysis had 
concluded that some units should retire in the near-term then, in anticipation, the Company could 
ramp down spending on capital and operating costs in this rate case. Because of the connection 
between the IRP and the rate case, and because the Commission does not hold an evidentiary 
hearing and typically does not approve or deny the IRP around the time it is filed, this rate case 
affords the opportunity to rule on long-term planning issues. 

 
Mr. Comings believes the IRP analysis that led to the Company’s proposed retirement dates 

was flawed. First, the IRP failed to even consider retirement of Edwardsport within the 20-year 
analysis period, even though the plant is costing ratepayers a significant amount of money. The 
Company also did not consider retirement of Cayuga or Gibson units prior to 2024. Second, the 
IRP also fails to consider competitive bidding for new resources that could compete with existing 
resources, as Northern Indiana Public Service Company (NIPSCO) did in its most recent IRP. As 
such, regarding Cayuga and Gibson, Mr. Comings concluded the Company should be compelled 
to evaluate all reasonable options for retiring these units, including allowing for retirement prior 
to 2024 and pursuing lower-cost replacement options—such as through an all-resource RFP. 

 
Joint Intervenor witness Sommer provided testimony specific to the Company’s 2018 IRP 

and included a draft report as Exhibit ALS-2. She concluded that DEI’s 2018 IRP was 
irredeemably flawed in a number of respects including but not limited to: 1. DEI applies its reserve 
margin requirement to all months of the year rather than just the MISO coincident peak; 2. DEI 
requires the model to self-supply capacity in all months of the year rather than purchasing from 
other utilities; 3. The Company tries to solve the problem of unrealistic market purchases by 
imposing a hurdle rate on purchases, but this is a “band-aid” solution and an imperfect and 
inadequate one at that; 4. Coal unit retirements are unnecessarily limited to 2024 or later and only 
to the Company’s existing pulverized coal units; 5. DEI’s energy efficiency bundles are 
unreasonably high in cost and suffer from other flaws that prevent the selection of the optimal 
portfolio of energy efficiency measures; 6. Capital costs for renewables are higher than is 
justifiable; 7. Capital costs for combined cycles is lower than is justifiable; 8. Wind and battery 
storage is limited to 250 MW per year without basis; 9. A $5/MWh adder for new solar resources 
is based on a study for Duke Energy’s Carolina service territory that has no relevance to Indiana 
and was rejected by the North Carolina Utilities Commission; 10. DEI refused to provide copies 
of the System Optimizer and Planning and Risk model manuals except in person despite having 
done so in its prior IRP; 11. The Company did not deliver the modeling files required for the 
Technical Appendix in Indiana’s IRP rule; and 12. DEI’s pre-IRP stakeholder process was 
frustrating in a number of respects including the tendency to push stakeholder recommendations 
off to the next IRP filing. 

 
Ms. Sommer concluded the 2018 IRP as filed and relied upon by the Company in preparing 

its case-in-chief in this docket is significantly deficient and, therefore, is not a reasonable basis 
upon which the Commission should rely for decisions. 
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Joint Intervenor witness Schlissel testified that as a result of his review of the Company’s 

IRP as filed, the numerous Company responses to CAC’s informal and formal discovery responses 
regarding the IRP in the IRP process and in this base rates case, and the preliminary Energy Futures 
Group report critiquing the IRP and the modeling process utilized by the Company in preparing it, 
he has concluded as follows: 1. The 2018 IRP as filed and relied upon by the Company in preparing 
its case-in-chief in this docket is significantly deficient and, therefore, is not a reasonable basis on 
which the Commission should rely for the appropriate, economics-based retirement date for 
Edwardsport being 2045. For this reason, the Commission should not rely on a retirement date of 
2045 in setting a depreciation schedule for Edwardsport for ratemaking purposes in this 
proceeding. 

 
Wabash Valley witness Wilmes testified that DEI, Wabash Valley and IMPA jointly own 

Unit 5 of the Gibson Generating Station with the following ownership interests: DEI 50.05%, 
Wabash Valley 25%, and IMPA 24.95%. As joint owners, these parties all should have input into 
any decisions regarding the retirement of Gibson Unit 5. Mr. Wilmes disagreed with Company 
witness Pike’s assertions regarding the retirement date of Gibson Unit 5. Rather, Wabash Valley 
supported retiring Gibson Unit 5 in the 2026 timeframe because it would be consistent with the 
power supply goals of Wabash Valley and would also avoid the expense of re-routing the flue gas 
from Gibson Unit 5 to Gibson Unit 4’s newer scrubber. He further indicated that Wabash Valley 
will fully cooperate with DEI and IMPA in the procedures necessary to retire Gibson Unit 5 in the 
2026 timeframe. Mr. Wilmes also testified Wabash Valley supports the Commission’s approval of 
the accelerated depreciation on Gibson Unit 5 as may be necessary to retire that unit. To the extent 
that Petitioner has requested accelerated depreciation of Gibson Unit 4, in accordance with Table 
2 provided on page 12 of witness Pike’s testimony, Wabash Valley would support a comparable 
accelerated depreciation timeline for Gibson Unit 5. Mr. Wilmes indicated that Wabash Valley has 
a diverse power supply portfolio and is constantly replacing and adding additional resources to its 
supply. In recent years Wabash Valley has added over 200 MW of Wind generation and 400 MW 
of Solar generation. Finally, he indicated that he had communicated Wabash Valley’s position on 
the retirement of Gibson Unit 5 to IMPA, and IMPA has represented that its position is the same. 

 
Wabash Valley witness Smardo, Executive Vice President of Energy Solutions for IMPA, 

provided testimony substantially similar to Mr. Wilmes, indicating that IMPA supports retirement 
of the jointly owned Gibson 5 Unit in the 2026 timeframe because it would be consistent with the 
power supply goals of IMPA and would also avoid the expense of rerouting the flue gas from 
Gibson Unit 5 to Gibson Unit 4’s newer scrubber. 

 
Mr. Andrews also indicated that DEI did not consider the accelerated depreciation expense 

associated with the early retirement of its coal plants in the IRP analysis because it used a metric 
called the Net Present Value Revenue Requirement (“NPVRR”). He stated that if a portfolio 
requires the early retirement of any plant and the models do not account for the increased 
depreciation expense, then the NPVRR coming out of those models does not allow for an accurate 
comparison of portfolios.  

 
The Company provided the rebuttal testimony of Messrs. Pinegar, Pike, Gurganus, and 

Park regarding the coal unit retirement and IRP issues. Mr. Spanos also commented on the issue, 
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noting that the Company’s estimated retirement dates were consistent with the industry. Mr. 
Pinegar explained the Company took a moderate transition approach to its coal retirements 
included in the 2018 IRP and in depreciation rates proposed in this proceeding. He indicated that 
there are many good reasons for a moderate transition, not least of all being the impact to local 
communities where these coal plants have been located. The community impacts range from 
property taxes, coal mining jobs, generating plant jobs, and other related industries in the locale. 
Mr. Pinegar expressed the Company’s belief that its balanced approach allows communities time 
to transition and prepare for a future without the coal plants operating.   
 

Mr. Pike responded to the recommendation by Wabash Valley and IMPA to retire jointly 
owned Gibson 5 by 2026. He indicated the Gibson Unit 5 Joint Ownership Agreement requires 
unanimous agreement among the owners in order to retire the unit, and that achieving a consensus 
on the retirement date is a capital opportunity for DEI that should not be dismissed. To the extent 
there is no material difference in the cost or performance of Gibson Unit 4 and Gibson Unit 5 
(other than the Unit 5 scrubber), and the proposed scrubber flue gas crossover duct would be 
eliminated, Mr. Pike indicated the Company can fully support Wabash Valley’s and IMPA’s 
recommendation. As such, Mr. Pike indicated that the Company would be amenable to a simple 
swapping of the retirement dates of Gibson Units 4 and 5. So, Gibson Unit 5 would retire in 2026, 
and Gibson Unit 4 would retire in 2034 along with Gibson Unit 3 and Noblesville. Accelerating 
Gibson Unit 5’s retirement date without also deferring Gibson Unit 4’s retirement date would 
result in a further increase in depreciation expense in this proceeding, which would be undesirable 
for customers, and is unnecessary at this time. DEI witnesses Mr. John Spanos and Ms. Diana 
Douglas present the impact of this change on depreciation rates and expenses in their rebuttal 
testimonies. 

 
Mr. Pike explained that because DEI only owns about half of Gibson Unit 5, swapping the 

retirement dates of Gibson Units 4 and 5 will reduce the Company’s capacity need by 2026 in half, 
slowing the pace of diversification, and decreasing Company carbon emission reductions. 
However, the opportunity to capitalize on unanimous agreement with the Gibson Unit 5 Joint 
Owners has more immediate value to customers. Absent this agreement now, there would be 
uncertainty even in the original proposed retirement date of 2034. Further, if DEI objected now 
and held out its option to continue to operate the unit, the long-standing productive relationship 
we have had with the Joint Owners could become stressed, impacting other business relationships, 
such as wholesale, that are beneficial for retail customers. Additionally, the change is not expected 
to materially impact the Company’s carbon emission reduction goals.  

 
Mr. Pike concluded this issue by indicating that the swapped retirement dates for Gibson 

Units 4 and 5 result in lives of 55 years for Gibson Unit 4 and 44 years for Gibson Unit 5, and that 
both lives are reasonable, and are in line with the range seen in industry based on unit-specific 
circumstances. 

 
Mr. Pike next addressed concerns expressed by the Sierra Club and Joint Intervenors 

regarding the Company’s IRP and coal retirements. He indicated the fundamental purpose of the 
IRP in this proceeding is to support reasonable depreciation rates for the Company’s generation 
assets. DEI is not requesting any type of formal approval of future generating unit retirements, nor 
pre-approval of future new generation resources in this proceeding. There are no notable resource 
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actions planned between now and the time the Company will file its next IRP in 2021, when the 
system will be re-evaluated again. Mr. Pike believed the shutting down coal-fired generating units 
as fast as possible would only go to dramatically raising depreciation expense and is unnecessary 
at this time. Mr. Pike noted that Sierra Club and Joint Intervenors are the only parties that seem to 
protest the IRP preferred portfolio as unreasonable. Other interests, such as the witness for the 
Indiana Laborers District Council, Mr. Frye, espouse the negative impacts on the workforce and 
the economies of local communities from accelerated plant shutdowns. And, other intervenors, 
such as the OUCC and Industrial Group, generally do not take issue with the planned retirement 
dates. The Company’s goal is to find a balance that takes measure of all of the implications of our 
proposed resource plan, and the Company’s preferred portfolio does that. The goal of resource 
planning is not merely to find the lowest cost system, but rather to find the lowest cost system that 
can actually succeed in serving customers reliably. 

 
Next, Mr. Pike addressed Ms. Sommer’s complaint that DEI included a limitation in its 

IRP of 2024 for the earliest coal unit retirements relying in part on the need for potential 
transmission investment. It is true that DEI established assumptions regarding coal unit retirement 
transmission constraints for 2018 IRP modeling purposes based on a vintage 2016 internal 
retirement transmission impact analysis, which was the information available at the time. And it 
is also true that the Company updated this study in 2019, but that it was too late to be taken into 
consideration in the 2018 IRP. It is further true that the 2019 study revealed fewer transmission 
constraints to coal unit retirements than the 2016 study. However, such transmission impacts are 
constantly changing as various generation and transmission projects enter and leave the MISO 
planning queue. The internal studies that DEI performs are informal, directional, and at a point in 
time. Mr. Pike explained, MISO performs the actual formal transmission impact study once an 
entity actually files for a unit retirement, at which point such retirement becomes a non-rescindable 
commitment. Since it would be imprudent to commit to a unit retirement a long time in advance, 
the Company must rely on the internal studies as directional only, at whatever point in time they 
are available. 

 
Further, Mr. Pike noted that 2024 is still a reasonable date for early coal unit retirements 

for IRP modeling purposes. He explained that there is much more to it than just remedying any 
transmission system impact. Other practical constraints and considerations include a smooth and 
thoughtful transition of the labor force; managing local community impacts; allowing sufficient 
lead-time to manage the roll-off of long-term coal contracts; allowing sufficient minimum lead-
time for the construction of new dispatchable resources; managing the rate impacts to customers 
of dramatically accelerated depreciation; and also giving due consideration to corporate cash flow 
and credit constraints for funding what would be a large replacement build in a short timeframe.  
The DEI 2018 IRP preferred portfolio, as modified with the Gibson Unit 4-5 retirement date swap, 
spreads out the coal unit retirements in a prudent and reasonable way so as to enable effective 
management of these challenges. 

 
Mr. Pike next responded to Mr. Comings’ contention that DEI should have a resource plan 

more like NIPSCO’s. Mr. Pike indicated that no two utilities, let alone any two coal units, are 
situated exactly alike. There are very notable structural and cost differences between NIPSCO and 
DEI that help explain why the NIPSCO coal units may be more economic to retire than the DEI 
coal units in an IRP. Four important differences are the existing fleet makeup, degree of 
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environmental compliance, coal supply and cost, and O&M cost rates. Mr. Pike concluded that 
there are clearly material differences in the structural and cost circumstances between NIPSCO 
and DEI that make any assignment of NIPSCO’s resource planning strategy to DEI inappropriate 
and uninformative. 

 
Mr. Pike concluded that Sierra Club and Joint Intervenors make no compelling arguments 

that DEI’s 2018 IRP preferred portfolio, as used for depreciation rate purposes in this proceeding, 
should not be considered reasonable by the Commission. Despite their complaints regarding DEI’s 
IRP process and assumptions, models only inform us; models do not make reasoned 
recommendations or decisions. The preferred portfolio is not necessarily intended to be optimized 
to a specific future, but rather designed to perform robustly across a potential range of futures, and 
take into consideration reasonable and realistic constraints, and impacts beyond raw economics.  

 
Mr. Gurganus responded to allegations by Sierra Club and Joint Intervenors that 

Edwardsport IGCC should be considered for retirement. He explained the benefits to customers of 
Edwardsport’s generation and the benefits of it operating on both syngas and natural gas. He also 
explained how it would not be strategic to immediately shut down a new diverse asset that will be 
providing energy to customers for another twenty-five plus years after running it only six years. 
He explained that every year, the Plant has improved the planning and execution of its maintenance 
and maintenance outages, settling most recently on a modular approach, which ensures the station 
continues to provide net positive generation to customers while other components of the station 
are being maintained. 

 
Further, he explained that the station’s unique ability to run on both natural gas and coal 

provides diversity and reliability. Edwardsport was built to be a long-term asset for DEI’s 
customers and the Company believes it will continue to be a valued asset – shutting the station 
down or even just shutting down or “mothballing” the gasification island, as the Industrial Group 
suggests, would both result in the underutilization of a significant investment. In fact, Edwardsport 
has not yet completed its full maintenance cycle yet – its final outage in the first maintenance cycle 
will be executed in 2020 – that outage will also be the first time the steam turbine has had major 
scheduled maintenance. As such, the plant remains early in its useful life.   

 
Mr. Gurganus explained why diversity of generation supply is important and how 

Edwardsport provides such. Today, the risks of single-fuel-source energy reliance are increasing, 
and it is in customers’ best interests to diversify. However, diversity does not mean retire all coal 
and build all natural gas plants; or retire all coal and build all renewables. Rather, true diversity 
means an “all of the above” approach. Therefore, as the Company moves to retire its older coal-
fired units, there is value in maintaining its youngest coal-fired unit – particularly one with 
advanced emission controls – Edwardsport IGCC, so that coal can continue to be a meaningful 
contributor to diversity for customers’ benefit for years to come. 

 
Mr. Gurganus explained that the Station’s coal is supplied by a local Indiana mine, limiting 

transportation costs, and providing jobs and economic value to the local community and the state. 
The Company also shares in coal supply contracts with Cayuga and Gibson stations, giving the 
Company more flexibility in coal procurement and pricing. Procuring coal from a local mine also 
limits the impact from natural disasters and other political events on the price and availability of 
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our coal, even when natural gas prices and availability can experience swings. Coal also provides 
a reliability and resiliency value of fuel inventory maintained at coal plants, relative to natural gas. 
Edwardsport’s fuel diversity is not subject to the same ambient condition design limitations (wind 
speed, clouds, temperature, etc.) as renewable generating resources.   

 
Finally, Mr. Gurganus opined, since 2005, the Commission has been presented with a 

variety of arguments regarding nearly all aspects of the station’s construction and operation. While 
DEI has reached settlement agreements resolving some of the more major disagreements between 
the parties over the years, the Company has not wavered in its support for Edwardsport and its 
commitment to customers and to the state of Indiana and its other stakeholders to prudently and 
reasonably operate Edwardsport, improving first its safety and reliability and second, its efficiency. 
DEI will continue its efforts to maintain safety and reliability, while working every day to operate 
the station more efficiently from a cost perspective.  

  
Mr. Gurganus explained that the past six years of operations have led to improvements in 

managing Edwardsport’s operations, predicting maintenance needs and avoiding forced outage 
events. Edwardsport has been an important investment in a technology that allows for the cleaner 
utilization of coal. The station is an industry benchmark both domestically and internationally for 
those using and interested in using the gasification technology to reduce emissions in their own 
processes. DEI has been a great corporate partner living up to and exceeding its commitments 
regarding investment in the station and its communities, employment and usage of coal. Customers 
continue to benefit from the tax incentives provided at the inception of Edwardsport to encourage 
the Company to make this investment.   

 
Company witness Mr. Park next addressed the criticism of the Company’s IRP process and 

results, both generally and in particular in relation to generating units’ lives. Mr. Park began by 
indicating that Ms. Sommer’s IRP report mischaracterizes, is misleading, and contradicts itself. 
As to complaints regarding reserve margins, Mr. Park indicated Ms. Sommer’s report argues that 
having a monthly reserve margin is not realistic. However, she confuses the short-term resource 
adequacy view of MISO with the long-term resource adequacy that needs to be considered in the 
IRP, wherein the reserves must be available in every month. Further, Ms. Sommer’s report fails to 
consider that if the economics of the industry drive more coal retirements and solar additions, the 
rest of MISO will also become winter peaking for planning purposes which means that the winter 
peak now becomes the primary reserve margin constraint.  

 
Regarding Ms. Sommer’s criticisms related to generating unit retirements, Mr. Park 

indicated that the report uses historical data to address unit retirements where retirement analysis 
should be based on prospective data and the report uses a monthly average price which completely 
ignores the dispatchability of the units. Dispatchable units will operate when economic and those 
periods will have higher average prices than the average of all hours. The report only values the 
capacity that these units provide at the MISO auction clearing price – a short term market price. 
The auction clearing price is typically very erratic and tends to be quite low and does not reflect 
the true value of capacity in the market and is not close to the value for capacity in the bilateral 
market. Further, he opined the report is also missing the cost of the other generation that would be 
required to maintain resource adequacy.   
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Mr. Park next addressed the report’s claims that that there are four portfolios that are lower 
cost than the Moderate Transition portfolio that was selected as the preferred portfolio in the IRP. 
What the report fails to mention is that this only true in some of the scenarios that the IRP 
considered. For example, the Current Conditions, Slower Innovation and Reference, No Carbon 
portfolios are all more expensive than the Moderate Transition portfolio in the scenarios that 
include carbon regulation. The report then undermines itself by criticizing the preferred portfolio 
in the next paragraph for not moving fast enough with regard to carbon reduction, but then goes 
on to criticize the preferred portfolio based on cost in scenarios without a carbon tax. Since greater 
carbon reductions and costs are positively correlated, it is disingenuous to criticize the preferred 
portfolio for its carbon reduction in one scenario and its costs in materially different scenarios. Mr. 
Park indicated that the preferred portfolio accelerates coal retirements and renewable additions in 
an unprecedented fashion for the utility despite the current absence of meaningful carbon 
regulation.   

 
In response to Mr. Andrew’s criticism that the remaining net book value of existing assets 

in an IRP was not included, Mr. Park indicated that this is standard practice and does not dissuade 
from the robustness of the preferred portfolio in any way. While Mr. Andrews is correct that 
accelerating generating unit retirements increases the present value of revenue requirements 
(“PVRR”) of depreciation, he failed to consider the fact that at the same time, the PVRR of the 
return components (equity, debt, and tax gross up) are decreasing for every year the rate base is 
brought forward and reduced. These affects are largely offsetting, so that the total PVRR of 
existing net book value (of and on) is relatively insensitive to remaining asset life. Therefore, 
exclusion of it from an IRP has no material impact on portfolio PVRR, nor the selection of the 
preferred portfolio. 

 
Finally, Mr. Park addressed retirement of generating assets in the IRP, finding the 

measured retirement schedule in the preferred portfolio as very reasonable for customers. 
Furthermore, when measured across five different scenarios on the basis of cost, CO2 emissions 
and market exposure, the Moderate Transition portfolio was selected as the preferred portfolio. 
This portfolio is the most aggressive in terms of coal retirements and renewable additions than any 
previous IRP. He also indicated that after the IRP had been developed, the Joint Owners of Gibson 
5 Unit approached the Company about the possibility of retiring Gibson 5 sooner, as discussed in 
Mr. Pike’s rebuttal testimony. The Company looked into the possibility of moving the retirement 
of Gibson 5 to 2026 and delaying the retirement of Gibson 4 to 2034. This change has minimal 
impact on the PVRR of the portfolio and results in a slight rate reduction to customers. Offsetting 
this benefit is that it does slow down carbon reductions of the portfolio as well as renewable 
additions.  

 
Mr. Park concluded his rebuttal indicating that the IRP process and results remain 

reasonable and most importantly a robust choice given the potential for many different future 
scenarios.   

 
(1) Commission Discussion and Findings. The 

estimated life of generating units does significantly impact the depreciation rates in this 
proceeding. DEI’s proposed depreciation rates use the retirement dates from the moderate 
transition portfolio, which was its resulting preferred portfolio coming out of the IRP stakeholder 
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process. Sierra Club and Joint Intervenors took issue with the retirement dates of Edwardsport 
IGCC and other coal units, finding that DEI should consider an earlier retirement of these units. 
In considering Edwardsport first, we find Mr. Gurganus’ testimony persuasive. Edwardsport is the 
newest coal unit on the DEI system and continues to be a valuable asset for the Company’s 
generating system, especially as the Company moves, as many utilities are, to retire older and less 
efficient coal plants. We also understand the many complexities and issues associated with 
primarily operating the plant on natural gas pointed out by Mr. Gurganus, not least of which is the 
requirement for new air permitting, elimination of tax incentives, and losing the optionality and 
diversity that operation primarily on coal provides. In contrast to the cross answering testimony of 
Mr. Schlissel, and based on the testimony provided by Mr. Gurganus, we find that Edwardsport 
has showed steadily increasing gasifier availability and capacity factor in line with expectations, 
and we note that the Company has invested in improvements at the plant, often at shareholder 
expense, to achieve these improvements, which Mr. Gurganus expects to continue. 
 

As to the Company’s other coal units, Sierra Club and Joint Intervenors criticize the 
Company’s modeling that does not allow these units to retire prior to 2024. However, we find Mr. 
Pike’s testimony on this point persuasive. There are clearly practical constraints and considerations 
to retiring units that should not be ignored by IRP modeling, such as labor force, community 
impacts, transmission constraints, and not least of all rate impact to customers. We also agree with 
Mr. Pike and Wabash Valley witnesses that it is reasonable to swap the retirement dates of Gibson 
Units 4 and 5, to accommodate the wishes of the joint owners of Gibson 5 and save the expense 
associated with the planned flue gas work for the units. Overall, we find that this moderate 
transition approach is reasonable and results in reasonable depreciation rates that, while increased 
compared to previous depreciation studies, are moderated to that which would accompany a more 
expedited transition. 

 
Regarding the other Joint Intervenors’ criticism of the IRP process, we find that the IRP is 

at issue in this proceeding only to the extent it helps support the proposed depreciation rates. We 
find Mr. Park’s response to the various IRP issues reasonable and thorough. Further, we agree with 
Mr. Pike that models only inform us and do not themselves make reasoned recommendations or 
decisions. Rather, the Company does that through a review of various scenarios, sensitivities, and 
portfolios.   

 
In sum, we find that DEI’s proposed retirement dates, as revised in its rebuttal testimony 

for the Gibson 4/5 retirement date switch, are reasonable and prudent and will result in fair and 
reasonable rates for customers who benefit from the Company’s rate base. 

 
(C) Depreciation Rates and Expense. Mr. Spanos presented 

and supported a depreciation study related to DEI’s electric plant as of December 31, 2018, as well 
as a fair value study. He testified that depreciation refers to the loss in service value not restored 
by current maintenance, incurred in connection with the consumption or prospective retirement of 
utility plant in the course of service from causes which are known to be in current operation, against 
which the Company is not protected by insurance. He stated that among the causes to be given 
consideration are wear and tear, decay, action of the elements, obsolescence, changes in the art, 
changes in demand and the requirements of public authorities. He testified that in preparation of 
his study, he followed generally accepted practices in the field of depreciation and valuation. He 
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testified that his recommended depreciation rates appropriately reflect the rates at which the costs 
of DEI’s assets are being consumed over their useful lives, and that the rates are an appropriate 
basis for setting electric rates in this matter and for the Company to use for booking depreciation 
and amortization expense going forward. 
 

He testified the purpose of the depreciation study was to estimate the annual depreciation 
accruals related to electric plant in service for ratemaking purposes and determine appropriate 
average service lives and net salvage percentages for each plant account. He stated that in preparing 
his study, he used the straight line remaining life method of depreciation, with the equal life group 
procedure for all plant assets except some general plant accounts. He stated the annual depreciation 
is based on a method of depreciation accounting that seeks to distribute the unrecovered cost of 
fixed capital assets over the estimated remaining useful life of each unit, or group of assets, in a 
systematic and rational manner. He testified that for certain General Plant Accounts, he used the 
straight line remaining life method of amortization. He explained that the annual amortization is 
based on amortization accounting that distributes the unrecovered cost of fixed capital assets over 
the remaining amortization period selected for each account and vintage. 

 
To determine his recommended annual depreciation accrual rates, in the first phase of his 

study, he estimated the service life and net salvage characteristics for each depreciable group -- 
each plant account or subaccount identified as having similar characteristics. Then in the second 
phase of his study, he calculated the composite remaining lives and annual depreciation accrual 
rates based on the service life and net salvage estimates determined in the first phase. 

 
He explained that in the first phase of the study he compiled historic data through 2018 

from records related to DEI’s plant; analyzed these data to obtain historic trends of survivor and 
net salvage characteristics; obtained supplementary information from DEI’s management, and 
operating personnel concerning practices and plans as they relate to plant operations; and 
interpreted the above data and the estimates used by other electric utilities to form judgments 
regarding average service life and net salvage characteristics. To analyze the service life data, he 
used the retirement rate method and applied the retirement rate method to each different group of 
property in the study. He explained that the retirement rate method produces an original survivor 
curve for that property group, and that interpretation of the original survivor curves is required in 
order to use them as valid considerations in estimating service life. He explained that widely used 
Iowa-type survivor curves were used to perform the interpretations. He further testified that he 
used the life span technique, which has been used previously for DEI, to estimate the lives of 
significant facilities for which concurrent retirement of the entire facility is anticipated. 

 
He testified that DEI provided the production facility life span estimates based on informed 

judgment that incorporates factors for each facility such as the age, use, size, nature of 
construction, and technology of the facility; management plans and outlook for the facility; the 
estimates for similar facilities for other utilities; and the results of the Company’s 2018 IRP. DEI 
witness Mr. Keith Pike discusses the life span estimates in detail, as is discussed below. Mr. Spanos 
also stated that he made a field review of DEI’s property during November 2018 to observe 
representative portions of plant and that he also made field visits during prior studies since 1999. 
He explained that field reviews are conducted to become familiar with Company operations and 
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obtain an understanding of the function of the plant and information with respect to the reasons for 
past retirements and the expected future causes of retirements.  

 
He next discussed net salvage -- a component of the service value of capital assets that is 

recovered through depreciation rates. He explained that the service value of an asset is its original 
cost less its net salvage, and net salvage is the salvage value received for the asset upon retirement 
less the cost to retire the asset. He stated that when the cost to retire exceeds the salvage value, the 
result is negative net salvage.  

 
He testified that inasmuch as depreciation expense is the loss in service value of an asset 

during a defined period, (e.g. one year), it must include a ratable portion of both the original cost 
and the net salvage. That is, he stated, the net salvage related to an asset should be incorporated in 
the cost of service during the same period as its original cost so that customers receiving service 
from the asset pay rates that include a portion of both elements of the asset’s service value, the 
original cost and the net salvage value.  

 
He testified that the net salvage percentages estimated in the depreciation study were based 

on informed judgment that incorporated factors such as the statistical analyses of historical net 
salvage data; information provided by the Company’s operating personnel; general knowledge and 
experience of industry practices; and trends in the industry in general. He stated that the statistical 
net salvage analyses incorporate the Company’s actual historical data for the period 1989 through 
2018 and consider the cost of removal and gross salvage ratios to the associated retirements during 
the 30-year period. He explained that the net salvage percentages for generating facilities were 
based on two components: the interim net salvage percentage, and the final net salvage percentage. 
He stated that the interim net salvage percentage was determined based on the historical indications 
from the period 1989 to 2018 of the cost of removal and gross salvage amounts as a percentage of 
the associated plant retired. He stated that the final net salvage, or decommissioning and 
dismantlement component, was determined based on the retirement activities associated with the 
assets anticipated to be retired at the concurrent date of final retirement. He testified that the 
decommissioning or dismantlement component has been included in the net salvage percentage 
for steam, hydro and other production facilities; the decommissioning and dismantlement 
component is part of the overall net salvage for each location within the production assets. He 
stated that based on studies for other utilities and the cost estimates of DEI, it was determined that 
the decommissioning or dismantlement component for steam, hydro, and other production 
facilities is best calculated by dividing the decommissioning or dismantlement cost by the 
surviving plant at final retirement. He explained that these amounts at a location basis are added 
to the interim net salvage percentage of the assets anticipated to be retired on an interim basis to 
produce the weighted net salvage percentage for each location.  

 
He testified that the decommissioning or dismantlement cost estimates are based on the 

decommissioning study of each generating site performed by Burns and McDonnell (discussed 
below). He explained that these estimates are based on the current cost (year 2018 dollars) to 
decommission the facilities. He noted, however, that the costs to decommission power plants have 
tended to increase over time (as have construction costs in general). For this reason, he testified, 
in order to recover the full decommissioning costs for each site, these costs need to be escalated to 
the time of retirement.  
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After Mr. Spanos estimated the service life and net salvage characteristics for each 

depreciable property group, he then calculated the annual depreciation accrual rates for each 
depreciable group based on the straight line remaining life method, using remaining lives weighted 
consistent with the equal life group procedure. He stated that the calculations of annual 
depreciation accrual rates were developed as of December 31, 2018. He explained that the straight 
line remaining life method of depreciation allocates the original cost of the property, less 
accumulated depreciation, less future net salvage, in equal amounts to each year of remaining 
service life.  

 
He testified that in the equal life group procedure, the property group is subdivided 

according to service life -- that is, each equal life group includes that portion of the property which 
experiences the life of that specific group. He stated that the relative size of each equal life group 
is determined from the property’s life dispersion curve. He explained that this procedure eliminates 
the need to base depreciation on average lives, inasmuch as each group is equivalent to a unit 
having a single life. The full costs of short-lived units are accrued during their lives, he stated, 
leaving no deferral of accruals required to be added to the annual costs associated with long-lived 
units. The calculated depreciation for the property group is the summation of the calculated 
depreciation based on the service life of each equal life group, according to Mr. Spanos. 

 
Mr. Spanos testified that the equal life group procedure allocates the capital cost of a group 

property to annual expense in accordance with the consumption of the service value of the group.  
 
He added that the more timely return of plant investment accomplished by fully accruing 

each item’s cost during its service life not only reduces the risk of incomplete capital recovery, but 
also results in less investment-related cost over the life span of a depreciable group. He explained 
that under the equal life group procedure, the future book accruals (original cost less book reserve) 
for each vintage are divided by the composite remaining life for the surviving original cost of that 
vintage, and the vintage composite remaining life is derived by summing the original cost less the 
calculated reserve for each equal life group and dividing by the sum of the whole life annual 
accruals. 

 
Mr. Spanos stated that amortization accounting is used for accounts with a large number 

of units, but small asset values. In amortization accounting, he explained, units of property are 
capitalized in the same manner as they are in depreciation accounting; however, depreciation 
accounting is difficult for these assets because periodic inventories are required to properly reflect 
plant in service. Consequently, he stated, retirements are recorded when a vintage is fully 
amortized rather than as the units are removed from service -- that is, there is no dispersion of 
retirement; all units are retired for depreciation purposes when the age of the vintage reaches the 
amortization period. He emphasized that amortization accounting is only appropriate for certain 
Common and General Plant accounts – in this case, for plant accounts which represent 
approximately one percent of depreciable plant.  

 
Mr. Spanos testified that the development of the book reserve for each location has been 

established based on a composite rate for a group of locations within an account; thus, the actual 
book reserve at the location level was determined by applying a composite rate to the plant balance. 
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He explained that when dealing with group depreciation there are multiple parameters that affect 
the rate, such as interim survivor curve, probable retirement date and net salvage percent among 
the key factors. He further explained that in conducting a depreciation study, a more defined 
manner of determining the individual location rates should be established. He testified that these 
key factors or parameters establish the theoretical reserve which is utilized to appropriately assign 
the book reserve at the location and vintage level. He noted that updating retirement dates adjusts 
the weighting between the locations; therefore, a changed retirement date, survivor curve or net 
salvage percent for one location affects all the locations in the account.  

 
Mr. Spanos next addressed depreciation rates for DEI’s new solar generation assets planned 

by year-end 2019. He explained that the rates for these assets will be based on interim survivor 
curves for each account, a negative net salvage percent for some of the accounts, and a 25- year 
life span for all assets at the location. He stated that an estimated rate for new battery storage assets 
in Account 363 was also prepared.  

 
Mr. Spanos testified concerning his fair value study. He explained that his study segregated 

the property by plant account consistent with the depreciation study and Company accounting 
system. More specifically, he first determined the Reproduction Cost New (“RCN”) for the 
property in service at December 31, 2018, by trending the original cost and then deducting 
depreciation to arrive at the Reproduction Cost New Less Depreciation (“RCNLD”). He explained 
that for the property for which he determined the trended original cost, he used cost indexes. He 
calculated the RCN of the Company’s electric plant in service as of December 31, 2018, to be 
$27,218,507,545; and he calculated the RCNLD of the Company’s electric utility plant in service 
as of December 31, 2018 to be $11,633,493,162, which is 43% of the Reproduction Cost New. 
Mr. Spanos also provided the same fair value study information using the Company’s forecasted 
electric utility plant in service as of December 31, 2020. He testified that it was calculated using 
the same methodology as his 2018 study and that the RCN of the Company’s electric plant in 
service as of December 31, 2020, is $28,967,368,703 and the RCNLD is $12,054,723,694. 

 
Company witness Mr. Jeffery Kopp sponsored the decommissioning study prepared by 

Burns & McDonnell for this proceeding. Mr. Kopp explained why it is necessary to demolish a 
generating station at the end of useful life, citing reuse of land, public safety, and environmental 
remediation of potential health hazards. The decommissioning study provided an estimated total 
cost, in 2018 dollars, of decommissioning and dismantling each Company-owned generation unit 
at the end of its useful life, as well as the total cost of decommissioning and dismantling the 
common facilities at these generating plants. The total decommissioning and dismantlement cost 
as determined by Burns and McDonnell and reflected in the Decommissioning Study, was net of 
salvage value for scrap materials at each plant. In general, the study assumed that each generating 
site would be restored to a condition appropriate for industrial use. This means that all sites will 
have above grade buildings and equipment removed, foundations removed to two feet below grade, 
be rough graded, and seeded. Sites also will have small diameter underground pipes capped and 
abandoned in place. Mr. Kopp explained that each of DEI’s electric generating plants was 
evaluated, including steam, hydro and other facilities, including solar and that the Burns & 
McDonnell team visited all plants for which site-specific decommissioning and dismantlement 
cost estimates were prepared. Mr. Kopp described the types of costs included in the 
decommissioning study and how the estimates for the direct costs were developed using a bottoms-
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up cost estimating approach. He explained how scrap values were determined and the necessity of 
including project indirect costs in the estimate, as well as the determination of the indirect costs 
included. He further explained that contingency costs had been included in the estimate, and that 
a contingency cost accounts for unspecified but reasonably expected additional costs to be incurred 
by the Company during the execution of decommissioning and dismantlement activities and 
contingency. He explained that these costs are in addition to the direct costs associated with the 
base decommissioning and dismantlement known scope items and that application of contingency 
is not only appropriate, but also standard industry practice. He further explained that DEI provided 
estimated remaining M&S inventory balances for inclusion in the Decommissioning Study, with 
a portion of the inventory given a salvage credit to reflect potential reuse or resale of remaining 
M&S. The estimated total net decommissioning and dismantlement cost for DEI’s generation 
facilities included in the study is $420,569,400 in 2018 dollars. Mr. Kopp stated that the estimates 
used in the study were carefully prepared using standard and accepted estimating techniques and 
the best information available, and are consistent with Burns & McDonnell’s industry experience. 
He stated that assumptions used were reasonable and that the inclusion of remaining M&S balance 
in the decommissioning and dismantlement costs is also reasonable, as maintaining an adequate 
inventory of M&S for the operation and maintenance of the generating units up to their end of life 
represents a prudently incurred cost for providing service to customers. 

 
OUCC witness Garrett testified that he employed a depreciation system using actuarial 

plant analysis to statistically analyze the Company’s depreciable assets and develop reasonable 
depreciation rates and annual accruals. In contrast to Mr. Spanos’ use of the Equal Life Group 
(“ELG”) procedure, Mr. Garrett recommends the calculation of depreciation rates under the 
Average Life Group (“ALG”) procedure. He also proposed adjustments to the Company’s 
proposed terminal net salvage rates. More specifically, Mr. Garrett testified that the OUCC’s 
proposed depreciation adjustments comprise several key issues: (1) calculating rates under the 
ALG method; (2) removing contingency costs from DEI’s decommissioning cost estimates; (3) 
removing inventory costs from DEI’s decommissioning cost estimates; (4) removing escalation 
factors from DEI’s terminal net salvage calculations; and (5) adjusting the Company’s proposed 
service lives for several of its transmission and distribution accounts. During cross-examination, 
Mr. Garrett testified that he did not make a field visit prior to completing his depreciation 
recommendations. 
 

Mr. Garrett testified that depreciation rates calculated under the ELG procedure for a 
particular vintage group of property will be higher in earlier years relative to later years, citing to 
[Wolf] and the National Association of Regulatory Utility Commissions (“NARUC”) as support 
for his testimony. In contrast, he stated, depreciation rates calculated under the ALG procedure for 
a particular vintage group of property will be the same each year. Further, he testified that in order 
for depreciation rates calculated under the ELG procedure to be accurately applied, a utility’s 
depreciation rates would need to be adjusted each year to reflect the decreasing depreciation rates 
for applicable account. He stated that under the ELG procedure, as proposed by DEI, the 
Company’s depreciation rates would simply be applied each year until the next depreciation study 
is filed, regardless of the fact that depreciation rates should decrease annually during that time 
under the ELG procedure. He testified that this arrangement does not result in a systematic and 
rational cost recovery mechanism, and, by proposing depreciation rates under this scheme, DEI 
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has failed to meet its burden to make a convincing showing that its proposed depreciation rates are 
not excessive.  

 
He stated that, in theory, the ELG could be part of a systematic and rational cost recovery 

system. In practice, however, it would be difficult to come to the same conclusion, because in order 
for the ELG procedure to be properly applied, a utility would need to revise depreciation each year. 
However, he stated, given the logistical realities involved with prosecuting rate cases, this would 
be impractical and inefficient.  

 
He further testified that when a utility has made substantial, recent capital investments, 

depreciation expense calculated under the ELG method will always be higher than the expense 
calculated under the ALG method; the larger the amount of the investments, the larger the 
discrepancy will be between the two procedures. He attributed utilities’ use of the ELG method to 
a desire by utility finance managers to increase cash flow and a desire by utility investors to reduce 
risk through accelerated capital recovery. He emphasized that the rules and standards governing 
capital recovery through depreciation require that public utilities recover their capital investments 
in a systematic and rational manner, accomplished by estimating service life through actuarial 
analysis and other objective techniques.  

 
He noted that in the pending I&M rate case, the utility proposed depreciation rates using 

the ALG procedure; no party opposed the utility’s use of the ALG procedure and no party proposed 
using the ELG procedure. He stated that, in his experience, the ALG procedure is the most 
commonly used procedure by analysts in depreciation proceedings. Thus, he concluded, the 
majority of depreciation rates approved by regulators around the country are calculated under the 
ALG procedure.  

 
Mr. Garrett testified that if the IURC accepted all of DEI’s substantive depreciation 

positions, but simply adopted the ALG procedure, it would result in depreciation rates that are 
much more fair and reasonable than those proposed by the Company. He further testified that it 
could be reasonable to use the ELG procedure if DEI was also proposing to have its depreciation 
rates adjusted every year in order to reflect a mathematically proper application of the ELG 
procedure, but that was not a part of the Company’s filing. Instead, he claimed, to the extent the 
Company’s ELG-derived rates are adopted, the Company will receive arbitrarily higher cash flows 
for its investors each subsequent year after this proceeding until its next depreciation study is filed. 
Under these circumstances, he concluded, the Company has not made a convincing showing that 
its proposed rates are not excessive.  

 
Mr. Garrett next addressed the issue of contingency costs. He testified that the Company’s 

terminal net salvage costs are estimated through demolition studies for most of its generating units. 
He stated that the demolition studies include contingency costs that purportedly reflect 
uncertainties in future demolition estimates. However, he claimed that contingency costs are 
unknown by definition, and therefore are not known and measurable. He stated that charging 
current ratepayers for speculative costs that may not even occur up to decades in the future is 
inherently problematic from a ratemaking perspective. Mr. Garrett stated that Duke identified no 
legal obligation in its testimony that requires it to demolish its power plants consistent with the 
activities described in the decommissioning cost estimates. He opined that in the absence of such 
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a legal requirement being imposed in the foreseeable future, actually incurring these costs is 
speculative. He also suggested that if and when Duke actually demolishes the power plants and 
requires more funding to do so, it can request additional funds from ratepayers when actual costs 
are known. 

 
With regard to the issue of inventory costs, Mr. Garrett noted that DEI included $185 

million of inventory costs as part of its decommissioning cost estimates. However, he stated, 
inventory costs are not typically included as part of decommissioning cost estimates, and he 
testified that he could not recall ever seeing such costs proposed in a decommissioning study, 
including those filed by Burns & McDonnell in prior cases. He noted that decommissioning studies 
estimate the terminal salvage and cost of removal of generating facilities, and he testified that DEI 
has not shown how the inclusion of inventory relates to that process. Furthermore, he stated that 
Burns & McDonnell has not conducted an analysis supporting the level of inventory included in 
the decommissioning costs.  

 
Mr. Garrett next addressed the Company’s use of escalation factors to escalate its 

demolition cost estimates from present-day dollars to the future retirement date of each generating 
unit by applying an annual cost inflation factor. According to Mr. Garrett, the problem with this 
approach is that current ratepayers are forced to pay for a future-value cost with present-day 
dollars. He claims that this “scheme” violates basic time-value-of-money principles. He testified 
that if future, escalated costs are allowed, they should then be discounted back to present-day 
dollars by the Company’s weighted average cost of capital, noting that a similar approach is used 
to account for asset retirement obligations. He concluded, however, that it would be more straight-
forward and reasonable to simply disallow the escalation factors and base the Company’s 
decommissioning costs on present value.  

 
Brian Andrews testified on behalf of the Industrial Group with respect to depreciation 

issues. His stated that DEI’s proposed depreciation expense increase is excessive and unduly 
burdens customers.  
 

He testified that DEI’s continued reliance on the ELG procedure for calculating 
depreciation rates is burdensome to customers. He claimed that ELG depreciation rates are front-
loaded and must be updated annually for proper implementation. He further claimed that DEI is 
the only Duke electric company that utilizes the ELG procedure to calculate depreciation rates, 
and it has the highest depreciation rate of any of the Duke electric companies. He stated that all 
other Duke electric companies use the ALG procedure, the most commonly utilized procedure for 
calculating depreciation rates.  

 
He argued that, by rejecting ELG in favor of ALG, the Commission has an excellent 

opportunity to achieve the following: (1) allow Duke to retire its coal plants early according to its 
preferred portfolio, helping achieve significant carbon reductions in Indiana, (2) significantly 
reduce the rate increase while allowing those early retirements and the resources that will 
eventually replace them, and (3) utilize the depreciation procedure that is most commonly used in 
the country.  
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Mr. Andrews also argued that DEI is attempting to recover through depreciation rates an 
excessive amount of costs for the demolition of its production plants. He noted that in the 
decommissioning cost estimates, Duke has included net inventory costs, which is the level of 
inventory that existed at the plants as of June 2018. He took the position that, as Duke knows the 
precise retirement dates of these facilities, Duke should effectively manage this inventory and 
strive to eliminate these balances over the remaining life of the plants. He argued that these costs 
should be removed from the decommissioning costs estimates that are included in the net salvage 
rate and depreciation rate calculations.  

 
He also noted that, in the decommissioning cost estimates, Duke has included contingency 

costs. He characterized these costs as simply a 20% adder to the demolition costs and unnecessary 
depreciation expense. He recommended that these contingency costs be removed from the 
decommissioning costs estimates that are included in the net salvage rate and depreciation rate 
calculations.  

 
Mr. Andrews observed that in the net salvage rate calculations, Duke has included cost 

escalation. He testified that these costs were determined with an excessive and unsupported 2.5% 
annual inflation rate and burden current customers with unnecessary depreciation expense. He 
recommended that these escalation costs should be based on 2.0% inflation before being included 
in the net salvage rate and depreciation rate calculations.  

 
Mr. Andrews stated that the IURC should reject Duke’s ELG depreciation rates and 

approve the depreciation rates presented in his testimony. He testified that this will reduce the test 
year depreciation expense by $120 million, or by 83% of Duke’s proposed increase, while still 
allowing coal plant retirements at Duke’s proposed time schedule.  

 
Mr. Spanos testified in rebuttal, noting that while each party proposes a fairly significant 

change in depreciation expense compared to the Company’s proposal, the vast majority of the 
dollar impact of their changes is due to their deviation from Commission precedent. That is, most 
of their proposed reduction in depreciation expense is based on issues that the Commission has 
already decided. He stated that the issue with the single largest impact is the Company’s use of the 
Equal Life Group (“ELG”) procedure instead of the Average Life Group (“ALG”) procedure. He 
noted that the Commission has clearly stated that “[w]e consider the debate between ELG and 
ALG to have already been resolved. This Commission has frequently and consistently expressed 
its preference for the use of the ELG procedure.”5 The Commission has similarly ruled that it is 
appropriate to include contingency in decommissioning estimates and that decommissioning 
estimates should be escalated to the date of retirement (for example, see NIPSCO Cause No. 
43526). Accordingly, the only issues raised by OUCC and IG that have not been resolved by the 
Commission relate to the inclusion of inventory costs in decommissioning (which is addressed by 
DEI rebuttal witnesses Kopp and Mosley), Mr. Andrews’ use of a lower escalation rate, and Mr. 
Garrett’s life estimates for a few accounts.  
 

                                                 
5 IURC 8/25/2010 Final Order in Cause No. 43526 at 51.  
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Mr. Spanos stated that the OUCC proposes a reduction in depreciation expense of $107 
million, however, $93 million of this amount is due to the use of the ALG procedure, the removal 
of contingency and the removal of escalation. Similarly, he stated, the Industrial Group proposes 
a $120 million reduction in depreciation expense, however, $88.7 million of this is due to the use 
of the ALG procedure. An additional amount is the result of the parties’ proposal to remove 
contingency.  

 
With regard to Mr. Garrett’s and Mr. Andrews’ argument that ELG depreciation requires 

annual updates, Mr. Spanos testified the simple examples they provide to support their opinions 
are not reflective of real-world operations. He stated that this argument is unpersuasive for multiple 
reasons. First, he noted this Commission has used ELG for many years and has not required 
companies to update depreciation rates annually. Second, he stated that both Mr. Garrett and Mr. 
Andrews are incorrect that annual updates would be required. He pointed out that both examples 
shown to support their opinions are simplistic examples based on only a single vintage of plant. 
Thus, their examples do not match real-world experience. For most utility plant accounts, he stated, 
assets are added and retired every year. Due to this continual activity, he testified, ELG 
depreciation rates do not actually change as much as Mr. Garrett and Mr. Andrews claim. Third, 
he testified that annual updates are quite common in Pennsylvania. He stated that his firm performs 
depreciation studies – and annual updates – for most utilities in Pennsylvania. As a result, he has 
the opportunity to review changes to depreciation rates that occur each year that result from annual 
updates to depreciation calculations. In actual practice, he testified, ELG depreciation rates are 
much more stable than Mr. Garrett and Mr. Andrews claim. He stated that in aggregate, the ELG 
depreciation rates typically do not change dramatically from year to year and would not warrant 
annual updating as Mr. Garrett and Mr. Andrews assume.6 Mr. Spanos testified that, in reality, 
there is little need to update depreciation rates annually when using the ELG procedure. He noted 
that the Commission has not been concerned enough with this issue to require annual updates in 
the many decades since the ELG procedure was first adopted. Accordingly, he concluded, Mr. 
Garrett’s and Mr. Andrews’ arguments to this effect are not a persuasive reason to abandon its use 
in Indiana. 

 
Mr. Spanos also testified about the downsides of moving to an ALG methodology. He 

testified that a switch from ELG to ALG depreciation rates will result in artificially low 
depreciation rates due to the higher accumulated depreciation currently on the Company’s books 
due to the historical use of ELG depreciation rates. He stated that this in turn will result in a short-
term benefit that will be paid for by future customers who will also pay a return on the higher rate 

                                                 
6 Mr. Spanos noted there are other aspects of depreciation that have the potential to change each year. For example, 
any additions to life span property result in a change to the depreciation rate (since the new asset will have a shorter 
life than the existing assets at the life span facility). Remaining life depreciation rates also change each year. He 
pointed out that Mr. Garrett proposes a change in approach from Commission precedent for terminal net salvage that 
would require annual updates, proposing to only include decommissioning costs at today’s cost levels, which would 
mean the decommissioning costs would need to change each year due to changes in cost levels that occur from year 
to year. However, Mr. Spanos stated, for Mr. Garrett’s terminal net salvage proposal (as well as other aspects of 
depreciation that change each year), he appears unconcerned with the potential for annual updates to depreciation 
rates. This gives less merit to Mr. Garrett’s concerns regarding ELG, in Mr. Spanos’ view.  
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base that will result from the proposed ALG depreciation rates. He characterized this approach as 
inequitable both because it will artificially reduce rates at the expense of future customers and 
because those customers will have to pay for the costs of generation that replaces the Company’s 
coal-fired generation that will be retired. He concluded that Mr. Andrews’ proposal would unfairly 
shift the costs of power plants that will soon be retired to future customers, who will receive no 
service from these plants. Additionally, Mr. Spanos noted, the historical use of ELG depreciation 
rates, as well as the inclusion of contingency and escalation in decommissioning estimates, already 
provides a benefit to customers as the Company transitions from coal-fired generation. While the 
retirement of coal-fired generation at earlier ages than previously expected does result in an 
increase in depreciation expense in this case, he stated that the Company has recovered more 
depreciation to date due to the historic use of ELG depreciation rates and more adequate levels of 
decommissioning (due to the inclusion of contingency and escalation) means that accumulated 
depreciation is higher than had Mr. Andrews’ and Mr. Garrett’s preferred approaches been 
adopted. The result, he noted, is that there is less to recover for the plants that will be retired. To 
put this a different way, he explained, had ALG been used in the past and no contingency or 
escalation included, the increase in depreciation resulting from earlier coal-fired generation would 
be higher than it is in the current case.  

 
Mr. Spanos testified that Mr. Garrett is incorrect to argue that “it is preferable for regulators 

to ensure that assets are not depreciated before the end of their economic useful lives.” While the 
goal is to estimate depreciation as accurately as possible, it is important to remember that 
depreciation is a forecast of events many years in the future and as a result estimates do not always 
match the actual experienced lives and net salvage of a Company’s assets. Given this reality, Mr. 
Spanos opined, erring on the higher side for depreciation rates is preferable than the lower side 
because the likelihood and the risks of adverse effects on both the utility and customers are greater 
if depreciation is underestimated. He also added that too low of depreciation rates increases rate 
base, which results in customers paying higher total rates due to the return on rate base. 

 
Mr. Spanos also took issue with Mr. Garrett’s and Mr. Andrews’ use of the word 

“accelerated” to describe the ELG methodology. He testified that ELG is a straight line method; 
ELG recovers costs on a straight line basis over the expected life of each equal life group.  

 
Mr. Spanos reiterated that there are sound reasons to use the ELG procedure. He noted that 

this Commission has addressed this issue multiple times in the past and ruled in favor of ELG. 
And he noted that ELG is also discussed and supported in authoritative depreciation texts and 
academic literature. One such authority – and a very significant one – is Robley Winfrey, who, as 
a professor at Iowa State University, developed the Iowa survivor curves that are universally used 
in estimating service lives based on historical retirement data and is generally regarded as the 
father of utility depreciation practices, referred to the ELG procedure as “the only mathematically 
correct procedure.”7  

 

                                                 
7 Robley Winfrey, Depreciation of Group Properties, Bulletin 155 (Ames, IA: Iowa State University Press, 1942, 
reprinted 1969); p. 71. 
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Additionally, he emphasized that it is also important to understand that the change in 
depreciation resulting from the OUCC and Industrial Group’s proposed change to ALG rates is 
not simply due to the difference between the two procedures. Rather, a portion of this change 
results from the fact that accumulated depreciation is higher today due to the historical use of ELG 
depreciation rates than it would have been had ALG depreciation rates been used. A change to 
ALG rates today will, therefore, result in a greater benefit to today’s customers than to other 
generations of customers. This occurs both because depreciation rates are lower due to the 
historical use of ELG depreciation rates and because rate base is lower due to the higher 
accumulated depreciation resulting from the historical use of ELG depreciation rates. If Mr. 
Andrews’ proposal were adopted, it will be future customers that pay the cost for this benefit given 
to current customers. Future customers will have to pay higher ALG depreciation rates than current 
customers as remaining life depreciation rates result in accumulated depreciation that will 
eventually revert to a lower level from the use of the ALG procedure. Future customers will also 
have to pay a return on the higher rate base that results from the lower ALG depreciation rates. In 
summary, he testified, Mr. Andrews’ proposal will result in shifting costs from today’s customers 
to future generations of customers.  

 
Mr. Spanos next addressed the three adjustments proposed by the OUCC and Industrial 

Group to the decommissioning cost estimates used in the depreciation study. The first type of 
adjustment is related to the escalation of decommissioning costs to the time of retirement. The 
OUCC proposes to remove the escalation component entirely. The Industrial Group recommends 
the escalation of decommissioning costs, but uses a 2.0% escalation rate instead of the 2.5% 
escalation rate proposed by Mr. Spanos. The second proposed adjustment is that both the OUCC 
and Industrial Group advocate removing contingency from the decommissioning estimates. Mr. 
Spanos noted that both of these issues have been previously addressed by the Commission, which 
has ruled in favor of the Company’s proposals to include escalation and contingency. The third 
proposed adjustment is that both parties propose the removal of inventory costs from the 
Company’s terminal net salvage estimates. Mr. Spanos noted that he does not address this issue, 
which is instead addressed by rebuttal witnesses Mr. Kopp and Mr. Mosley. He also noted that 
Mr. Kopp also addresses the contingency issue, although Mr. Spanos briefly discussed 
Commission precedent regarding this issue.  

 
With regard to the issue of including escalation in the calculation of decommissioning 

costs, Mr. Spanos stated that escalation is necessary in order to recover the full net salvage costs 
of these facilities over their service lives and has previously been accepted by the Commission. He 
noted that Mr. Andrews recognizes that escalation should be included in the terminal net salvage 
estimates, but proposes a lower escalation rate of 2.0%. Mr. Spanos testified that, in order to 
equitably recover the full costs of the Company’s assets, including net salvage, net salvage must 
be based on future costs because decommissioning is going to occur in the future. He emphasized 
that net salvage must include the effects of future increases in costs, as recognized on multiple 
occasions by this Commission.  

 
Mr. Spanos noted that Mr. Garrett makes one main argument in support of his proposal to 

eliminate escalation from the terminal net salvage estimates. He states that “[i]t is not proper to 
charge current ratepayers for a future cost that has not been discounted to present value.” He 
supports this assertion by stating that “[t]he ‘time value of money’ concept is a cornerstone of 
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finance and valuation.” Mr. Spanos testified, his opinion on this concept with regard to 
depreciation is incorrect. Mr. Spanos reiterated that depreciation is based on the actual cost at the 
time of installation or retirement. While the “time value of money” may be a cornerstone of finance 
and valuation, it is not a concept used in depreciation as widely practiced in the industry. Indeed, 
Mr. Spanos testified, failing to incorporate escalation, as Mr. Garrett proposes, will result in 
understating future net salvage costs, resulting in intergenerational inequity by forcing future 
customers to pay too much for the facilities.  

 
Mr. Spanos next noted that, unlike Mr. Garrett, Mr. Andrews includes an escalation 

component in his terminal net salvage estimates. However, he uses a 2.0% escalation rate instead 
of the 2.5% escalation rate used by the Company which he says “has no support and is excessive.” 
Mr. Spanos testified that his estimate of 2.5% is reasonable for a long term rate of cost increases 
for power plant decommissioning. He stated that his estimate is consistent with escalation rates 
used previously, as well as other sources including long-term averages of Consumer Price Index 
(“CPI”) inflation and long-term inflation forecasts; the latter is compiled by the Federal Reserve 
in the Livingston Survey. He noted that CPI inflation has typically been lower than long-term 
construction cost increases and so, if anything, his estimate is conservative.  

 
Mr. Spanos testified that Mr. Andrews only provided an analysis based on comparing the 

Livingston Survey to actual CPI inflation since 1991. From this analysis, he concludes that the 
“average forecast error is 0.6 percentage points” for this survey since 1991. Since the current 10-
year median forecast is 2.26%, he subtracts 0.6 from 2.26% to get a value a 1.66%. He concludes 
that 1.66% is a more realistic forecast, although he proposes an escalation rate of 2.0% “to be 
conservative.” Mr. Spanos testified that there are multiple issues with Mr. Andrews’ analysis. First, 
he stated that the Livingston Survey is not the only support for Mr. Spanos’ estimate. Second, Mr. 
Andrews’ calculation of the forecast error is entirely the result of two periods of time. The first is 
from the early 1990s and the second from the late 2000s. The forecast error in the early 1990s 
resulted because these years followed the high inflation of the 1970s and 1980s. That is, forecasters 
not unreasonably expected that higher inflation to continue, but it did not. The second period is 
comprised of years that encompassed the Great Recession. The Great Recession resulted in very 
low inflation and even deflation, but was an abnormal event. Accordingly, Mr. Spanos testified, 
the period of time reviewed by Mr. Andrews’ likely overstates any forecast error, particularly 
downside errors. Indeed, the last two decades have experienced low inflation by historical 
standards. It should be at least as likely that current forecasts would be too low rather than too 
high. However, he testified, Mr. Andrews only anticipates that forecasters could be estimating too 
high of inflation.  

 
Mr. Spanos testified that these concepts are illustrated if we look at longer term inflation. 

He stated that looking at longer term inflation rates shows that there have been many years with 
higher inflation. As a result, he explained, simply assuming that a 2.0% inflation rate will continue 
into the future is not necessarily a reasonable assumption. Mr. Spanos provided data going back to 
1960 and noted that the inflation that occurred over 10-year periods was greater than 2.5% in many 
years. Additionally, Mr. Spanos testified that while the CPI provides a good indication of changes 
in prices in the overall economy, it is not necessarily a good indicator of changes in 
decommissioning costs. A price index that serves as a better proxy for changes in decommissioning 
costs is the Handy Whitman construction cost index. Mr. Spanos provided a comparison of the 
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changes in the Handy Whitman Index for Steam Production Plant to CPI over the past 20 years; 
the data shows that construction costs have increased faster than CPI over this time period. Further, 
he stated, the data indicates that for every single long-term period ending in 1960 through 2018, 
the Handy Whitman index increased at an average rate that was greater than the 2.5% escalation 
rate he proposed. Thus, he concluded, the Handy Whitman index supports a higher escalation rate 
than he proposed. In summary, he testified that multiple sources support the 2.5% escalation rate 
he used, and, if anything, his estimate is conservative. He concluded that Mr. Andrews’ estimate 
is, in his judgment, too low and will not fully recover the costs to retire the Company’s power 
plants over their service lives.  

 
Mr. Spanos next discussed the issue of contingency. He stated that Mr. Garrett and Mr. 

Andrews also both propose the removal of the contingency component from the decommissioning 
cost estimates. Mr. Spanos noted that the use of contingency has also been previously addressed 
by the Commission. For example, he noted the following excerpt from a NIPSCO case, in which 
the Commission held that the inclusion of contingency was appropriate and also noted that 
Commission precedent supported the inclusion of contingency:  

 
Mr. Selecky argued either the post-remediation value of the land in 
industrial condition should be an offset to the dismantlement costs 
or the contingency should be eliminated as a trade-off for the value 
of the land. Mr. Selecky did not identify the dollar value of the land 
after dismantlement. As a result, there is no evidence in the record 
to guide us in determining whether this would produce a material 
difference in the depreciation rates or be a reasonable trade-off for 
the contingency, assuming for the sake of argument it would even 
be proper to treat a non- depreciable asset like land as salvage. 
Further, we find it noteworthy that Mr. Selecky is not a licensed real 
estate appraiser. As a result, the record is devoid of any evidence to 
judge whether his proposal to equate the value of the land with the 
contingency is reasonable. (42356 Order at 53-54.) We also give 
weight to the fact that the 20% contingency factor used in the BMcD 
demolition cost studies is conservative compared to the 25% 
contingency factor we accepted in PSI Energy, Inc., Cause No. 
42359, at 70-71. Also, the assumption that the sites will be 
remediated to industrial condition, rather than greenfield condition, 
is also conservative. Id. at 70. No evidence was presented that this 
Commission has ever used the value of land as an offset to an asset’s 
cost of removal. In fact, Mr. Selecky did not identify to us any 
decision of any regulatory commission accepting his position 
regarding land and the contingency. Petitioner’s JJS-R5; 
Petitioner’s Ex. JJS-R6. Given that Mr. Selecky’s recommendation 
would be such a departure from our past practice and that we have 
scant evidence to guide us in this exercise, we reject Mr. Selecky’s 
proposal.  
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Mr. Kopp also provided rebuttal testimony regarding the appropriateness of including 
contingency in the decommissioning study for this proceeding. Specifically, he noted that the 
application of contingency is a common and prudent practice in the construction industry, and it 
is included in order to recognize the probability of increases in cost over the base estimated costs 
due to unknowns. Mr. Kopp explained that some of these costs cannot be determined until the 
dismantlement process has begun. Therefore, contingency is applied on top of the base estimated 
cost in order to formulate a reasonable estimate to dismantle the generating facilities. 

 
Mr. Kopp explained that the 20% contingency amount he included in this decommissioning 

study is the same percentage as the contingencies he has prepared for decommissioning studies for 
other electric utilities that have been approved by regulatory agencies in other states. 

 
Contingency is added to account for unknown, but reasonably expected to be incurred 

costs. These costs are related to weather delays, unknown environmental contamination, 
discovering equipment or materials not shown on drawings, additional dewatering requirements 
and changes in the manner the work is performed. 

 
Mr. Kopp responded to Mr. Andrews’ contention that DEI has no legal obligation to 

demolish its retired power plants by expanding on the explanation in his direct testimony of the 
necessity for demolition of power plants. He explained that although there may be no legal 
obligation to demolish a power plant, there are legal obligations to comply with environmental 
regulations. He also explained that the alternative to full demolition is to retire a plant in place. He 
explained that retiring a plant in place requires carrying costs that are necessary to maintain a safe 
site and be in compliance with applicable regulations. Mr. Kopp stated in his experience he has 
found that retiring in place is not a cost-effective long-term scenario when the carrying costs are 
taken into account. 

 
Mr. Kopp concluded by stating that excluding these reasonably expected to be incurred 

costs by not including contingency costs will not give the full picture of decommissioning costs. 
If these costs are not accounted for in planning for future decommissioning, the costs will be passed 
on from the current ratepayers to future ratepayers. 

 
Company witness, Mr. Mosley, provided rebuttal testimony addressing the inclusion of 

inventory in the decommissioning study. He explained Duke Energy has experience managing 
generating stations as they near the end of their useful lives and consistently attempts to deplete 
remaining inventory and/or transfer it to another generating facility where it can still be used. 
However, there are risks associated with premature depletion of inventory due to limited 
availability and long lead time of parts required to sustain reliable operation that must be 
considered.  

 
In addition, Mr. Mosley stated that there are often limitations on the compatibility of 

inventoried parts that could be transferred from one station to another. For example, most spare 
parts that fit Gallagher’s coal mills do not fit the mills at Gibson or Cayuga. Most steam turbine 
and generator parts are model specific and cannot be used at other facilities. Combustion turbine 
and generator parts have some capability with like-in-kind models, but circa-2000 machine parts 
would rarely be compatible with future gas-fired generators.  
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Mr. Mosley also explained that as the existing coal and gas-fired generators are retired, 

there are increasingly less remaining opportunities to transfer useful inventory. Therefore, 
reflecting leftover inventory in the cost of decommissioning is a reasonable means of addressing 
a future where increasing numbers of generating units are retired and replaced.  

 
Mr. Kopp also provided rebuttal testimony regarding the inclusion of obsolete inventory 

remaining at the end of a generating station’s useful life in this decommissioning study. He 
explained that disposing of remaining inventory is just as much a part of decommissioning a station 
as disposing of other equipment and plant components. It must be safely sold, moved to other 
locations, or scrapped. In fact, the warehouse or other portions of the plant where the supplies are 
held cannot be demolished until the inventory is safely removed.  

 
Mr. Kopp then rebutted Mr. Andrews’ contention that if this equipment is not placed in 

service, then it is not used and useful. Mr. Kopp stated that Andrews’ argument ignores that 
inventory is required to be maintained in order to achieve appropriate reliability of the plants and 
to facilitate routine maintenance on the facilities. Furthermore, Mr. Kopp stated that it is necessary 
to purchase this inventory before it is needed, in order to reduce outage time, and even if it is not 
installed, it has still served a useful purpose in maintaining plant reliability.  

 
Mr. Kopp’s testimony also stated that the value of this inventory that cannot be reclaimed 

through sale or scrap of the inventory is directly related to the retirement of the facility. If the 
facility were to remain in service, this inventory would retain its value to the plant. However, when 
the plant is retired, the value of this inventory is reduced to the value it has as salvage or scrap. 
This reduction in value of the inventory is a cost associated with net salvage rates associated with 
retirement and demolition of the facility. In response to Mr. Garrett’s contention that Mr. Kopp 
had never proposed including inventory in decommissioning studies before, Mr. Kopp also cited 
to approval of the inclusion of inventory in a decommissioning study prepared for FPL by the 
Florida Public Service Commission.  

 
Company witness Ms. Douglas also responded to the recommendations of Mr. Garrett and 

Mr. Andrews regarding the inclusion of end-of-life generating plant M&S inventory costs as a cost 
of decommissioning and dismantlement. She explained that unlike other plant, property and 
equipment used at a generating station, which is depreciated over its useful life and the cost of 
which is recovered from customers served by and benefitting from the electricity generated at the 
station during its useful life, under the current ratemaking construct, recovery of the cost of M&S 
maintained in inventory occurs only once the parts and equipment in inventory are installed in the 
plant. She explained that when base rates are set, under traditional Indiana ratemaking practice, 
inventory is included in rate base for return purposes, but is not depreciated over its life like plant. 
Further, the current construct assumes the M&S inventory can be used up before retirement occurs 
and whatever amount is left can be reused elsewhere or sold, with no current ratemaking means 
for recovering the cost of the remaining end-of-life inventory from the customers for whose benefit 
the inventory held for reliability purposes at the station was maintained. As also discussed in the 
rebuttal testimony of Company witness Ms. Melissa B. Abernathy, without assurance of regulatory 
recovery of any remaining inventory costs that have now become obsolete due to the retirement, 
the Company must write the inventory off as an additional, one-time expense. Ms. Douglas further 
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explained that the Company’s proposal is reasonable because it enables the forecasted costs of the 
end-of-life M&S inventory to be recovered in a rational and systematic way over the remaining 
life of the plant from the customers who are being served by the plant and benefitting from the 
reliability that the inventory brings to the plant. Ms. Douglas opined that this approach is a fair and 
balanced way to address this issue to prevent large negative financial impacts at a plant’s end of 
life for companies who have purchased and managed their M&S reasonably for the benefit of 
customers. Ms. Douglas noted that the rebuttal testimony of Company witness Mr. John Sullivan 
addresses the negative impacts on credit quality and financing costs that may result from write-
offs such as this. Ms. Douglas concluded by noting that an alternative to recovery over the life of 
the plant via decommissioning costs would be the pre-approval by the Commission of the use of a 
regulatory asset at the end of the plant’s life, with the remaining value to be recovered from 
customers over time in a future rate case. 

 
(1) Commission Discussion and Findings. The 

depreciation-related issues in this case relate to: (1) the ELG versus ALG methodology; (2) the 
appropriate calculation of terminal net salvage estimates; and (3) estimated useful lives for certain 
mass property accounts and coal generating units. We address each of these issues in turn. 
 

First, with respect to the question of whether the ELG or ALG method should be used, we 
find the evidence presented by OUCC witness Mr. Garrett and Industrial Group witness Mr. 
Andrews persuasive, as both witnesses showed that the ELG method results in unreasonably high 
depreciation rates. ALG depreciation rates result in systematical and rational cost recovery with 
near term customer rate relief and full cost recovery of utility investments. While we have 
determined in the past that the ELG methodology was appropriate and acknowledge the weight 
given to precedent in many prior decisions, we always evaluate each case as it comes before us 
and do not need to approve the same methodology based on prior decisions, especially in light of 
a changed landscape. The use of ELG in a higher than average investment cycle has the effect of 
unnecessarily increasing the near term depreciation expense as compared to the use of ALG. A 
review and comparison of Mr. Andrew’s exhibits reflecting only the ALG verses the ELG 
modifications applied to Mr. Spanos’ results indicate that the impact of the methodology change 
on a percentage basis is markedly more significant for the distribution and transmission 
components than the production, or generation, component. This evidence is not surprising given 
the increased investment cycle in these categories as highlighted by the relatively recent statutory 
support for such investment codified at Indiana Code ch. 8-1-39. A changed and encouraged 
investment cycle is a material landscape change through which we consider our previous 
proclamations on methodology. Furthermore, the consideration of service affordability in the near 
term provides sufficient weight to temper our historical preference for ELG. Again, a recently 
enacted statute, Indiana Code § 8-1-2-0.5, directing the commission to consider “all practical 
means and measures” to balance necessary investment with service affordability enhances the 
regulatory landscape. In response to a Docket Entry question DEI confirmed that it had not 
identified investments that would not be recovered with the ALG methodology as described. 
Therefore, we find that the application of ALG serves as a reasonable regulatory mechanism to 
provide rate impact moderation while not limiting DEI’s reasonable recovery of its investment. 

 
With regard to the issues surrounding the calculation of terminal net salvage estimates, we 

note that no party has proposed depreciation rates without terminal net salvage estimates, and, 
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accordingly, no party appears to disagree with the concept of including terminal net salvage in 
depreciation rates. Instead, the differences are related to components of the estimated costs that 
are included. Based on the evidence presented in this case, we find that Mr. Spanos’ 2.5% inflation 
estimate is more realistic and should be used. Mr. Spanos supported his estimate with CPI data 
going back to the 1960s, as well as more relevant Handy-Whitman index data, while Mr. Andrews’ 
supported his inflation estimate with arguably selective time periods that are not representative of 
future conditions.  

 
Next we address the parties’ contention that contingency be removed from the 

decommissioning study. We disagree with the parties that the circumstances here warrant such 
removal. Commission precedent supports the inclusion of contingency and we find it reasonable 
and appropriate again here. Similar to our previous holdings, we give weight to the fact that the 
20% contingency factor used in the demolition cost studies is conservative compared to the 25% 
contingency factor we approved in the Company’s most recent rate case. Furthermore, the 
assumption that the sites will be remediated to industrial condition, rather than greenfield 
condition, is also conservative. We therefore decline to depart from our previous practice. 

 
Regarding the parties’ arguments concerning inclusion of the cost to address end-of-life 

inventory at retired generating plants, these type of inventory costs are not typically included as 
part of decommissioning cost estimates. Normally any unrecovered amount would be expensed at 
the time of retirement. In rebuttal, Ms. Douglas suggested an alternative in which the Commission 
pre-approves a regulatory asset at end of life rather than a write-off. As presented in the Industrial 
Group’s February 6 filing this alternative would materially lower the impact of Duke Energy 
Indiana’s rate request. In addition, the alternative affords DEI an opportunity to undertake any and 
all reasonable actions to minimize the end-of-life inventories as any station retirement draws 
nearer. Thus, we approve the use of a regulatory asset at the end of life with the understanding that 
any recoverable amount will be subject to a review of actions taken in advance of any associated 
retirement. 

 
Based on and incorporating the findings above, we approve for use by DEI the depreciation 

rates presented in the revised attachment to the Industrial Group’s February 6 filing. 
 

iii. O&M Expenses (Other than Depreciation and Taxes). 
 

(A) Production O&M Expense. Petitioner’s witness Mosley 
testified that DEI’s 2020 power production O&M forecast is $407 million, as follows: 

 

Category O&M ($ in millions) 
Edwardsport IGCC $139 
Coal Combustion Products $12 
New Generation Resources $0 
Power Production $229 
Other Miscellaneous Power Production $27 

Total $407 
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Mr. Mosley then testified in support of $229 million of the 2020 power production O&M 
for generating facilities other than Edwardsport. Mr. Mosley stated that power production O&M 
expense generally includes the cost associated with the operation, maintenance, administration and 
support of DEI’s generating units. Mr. Mosley provided the following table showing the 
components of the Company’s proposed power production O&M for generating facilities other 
than Edwardsport for the 2020 test period, in addition to showing comparisons to 2018 actual and 
2019 budget: 

 
Mr. Mosley explained that non-outage O&M expenses are generally incurred on an 

ongoing basis, while outage-related O&M expenses generally are incurred only periodically based 
the maintenance cycle of the units. Mr. Mosley testified that each of the Company’s generating 
stations has cyclical maintenance, which the Company attempts to schedule during off-peak times 
of the year with outages staggered to prevent the majority of units from being out for scheduled 
maintenance at the same time. 

 
Petitioner’s witness Gurganus supported the Company’s proposed 2020 power production 

O&M expense of $139 million for the Edwardsport plant. As with Petitioner’s other plants, Mr. 
Gurganus testified that the components of Edwardsport’s O&M costs are:  (i) basic generating 
station operations; and (ii) maintenance outages. Planned outage O&M expenses generally are 
incurred based on the maintenance outage cycle of the Edwardsport plant components. Mr. 
Gurganus testified that DEI’s 2020 Edwardsport O&M test period forecast includes $46.4 million 
in expenses associated with a major outage that occurs about once every seven years. He provided 
the following table showing the components of the Company’s proposed power production O&M 
for Edwardsport for the 2020 test period, in addition to showing comparisons to 2018 actual and 
2019 budget: 

 
$ in Millions 2018 Actual 2019 Budget 2020 Forecast 

Edwardsport O&M $99 $96 $139 
Increase / (Decrease)  ($3) $43 

Less 2020 Major outage O&M   $46 
Adjusted Increase / (Decrease)   ($3) 

 
Petitioner’s witness Thiemann testified in support of the Company’s proposed 2020 power 

production O&M expense of $12 million for coal combustion products. He explained these 
expenses were for the hauling of production ash to onsite landfills. 

 
OUCC witness Alvarez disagreed with the Company’s proposal to include $229 million of 

power production O&M expenditures in the 2020 Test Year for generating facilities other than 
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Edwardsport. Mr. Alvarez recommended using a seven-year average methodology to normalize 
O&M expenses, including the associated major outage costs, which he stated resulted in an $80 
million reduction to Petitioner’s proposed O&M costs. Mr. Alvarez stated that his proposal 
reduced the Company’s generating facilities’ forecasted Test Year O&M expenses to $149 million. 
 

Mr. Alvarez explained that Duke Energy’s proposed power production O&M cost for 
generating facilities other than Edwardsport includes $197 million of non-outage expense and $32 
million of outage-related O&M expenses. Mr. Alvarez stated that the Company greatly overstated 
the $32 million annual outage-related O&M expenses requested. Mr. Alvarez stated that $32 
million does not represent the typical year of power production and operation with cyclic major 
maintenance outages. Mr. Alvarez noted that since Duke Energy performed, or plans to perform, 
major outage work on all nine units in 2018-2020, there should be no scheduled major outages for 
2021, 2022, 2023, and 2024 (based on a normal seven year cycle).  

 
Mr. Alvarez recommended that Petitioner embed $149 million power production O&M 

expenses in base rates. Mr. Alvarez’s proposal reflects a reduction in Duke Energy’s proposed 
annual non-outage O&M expenses from $197 million to $129 million and a reduction in the 
Company’s proposed annual outage-related O&M expenses from $32 million to $20 million. 

 
Mr. Alvarez further recommended that the Commission require the Company to adopt a 

seven-year average methodology to normalize Edwardsport’s overall O&M expenditures, major 
outage expenses, and miscellaneous administrative and general benefits costs. Mr. Alvarez 
recommended a decrease to the forecasted 2020 Test Year to an overall total of $61.8 million. Mr. 
Alvarez noted that this is an approximate $50.8 million reduction to the Company’s proposal. Mr. 
Alvarez stated that the Company’s recovery of Edwardsport’s O&M expenses during the period 
2016 through 2018 and projected in 2019 were subject to O&M caps under the provisions of the 
Settlements in prior proceedings related to the Edwardsport plant. Mr. Alvarez stated that in each 
year an O&M cap was in place, Edwardsport operations consistently exceeded the cap. Mr. 
Alvarez stated that Edwardsport operations have not achieved any significant expense reductions. 
Mr. Alvarez recommended that Duke Energy use an average of the forecasted Test Year 2020, and 
the forward-looking years through 2027 to determine Edwardsport O&M expenses.   

 
Industrial Group witness Gorman testified that operating Edwardsport on natural gas would 

allow it to produce electricity at a much lower cost than continuing to operate it as an IGCC. Mr. 
Gorman testified that if Edwardsport’s dispatch costs are lower on natural gas, then all the fixed 
O&M costs associated with coal handling and operation of the coal to gas conversion facility can 
be avoided by shutting these facilities down or placing them in cold storage for use at a later time. 
Mr. Gorman stated that based on a comparison of Edwardsport to other similar vintage combined-
cycle gas units (“CCGU”), it looks promising that Duke could avoid significant annual fixed O&M 
expense if it operated as a natural gas facility. Mr. Gorman testified that the workforce required to 
run Edwardsport is much larger than what is required to run a comparable-sized natural gas facility. 
Mr. Gorman estimated that Edwardsport’s O&M on natural gas for the forecasted test period is 
$20.4 million. Mr. Gorman concluded that using natural gas would result in a savings of $81.6 
million over Duke’s forecasted Edwardsport O&M costs in 2020 of $102 million. 
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Mr. Gorman concluded that costs that can be avoided by operating Edwardsport as a natural 
gas facility should not be included in rates in this proceeding. Therefore, Mr. Gorman 
recommended the Commission remove fixed costs needed for the operation of the coal gasification 
and coal handling facilities. 

 
Sierra Club witness Comings recommended that Edwardsport costs should be denied and 

the Company should develop a plan for retiring the plant. Mr. Comings estimated that on a variable 
basis alone (i.e., excluding fixed costs) the plant has cost ratepayers $93 million from 2016 through 
2018. Mr. Comings stated that these losses are caused by: (i) Duke Energy operating most of the 
plant as “must run” instead of MISO economic dispatch; and (ii) Duke Energy bidding in the plant 
below its variable costs. Mr. Comings stated that put another way, if the plant had not operated 
from 2016 through 2018, ratepayers would have saved $93 million in energy costs. 
 

Accordingly, Mr. Comings recommended the Commission deny the Company’s request 
for Test Year capital, fuel, and O&M for Edwardsport because the Company cannot meet its 
burden to show that those costs are prudently incurred. Mr. Comings stated that the Commission 
should not allow the Company to charge ratepayers substantial fixed costs for a plant that is nearly 
always uneconomic to operate on a variable basis and would save ratepayers money if replaced. 
Mr. Comings stated that once the Company develops a plan for the plant’s retirement, Duke Energy 
should be permitted recovery of fixed costs that have been adjusted to plan for imminent 
retirement. Mr. Comings testified that at the very least, the Company should be disallowed the $93 
million in losses associated with the plant from the past three years because ratepayers were 
overcharged this amount for energy. 

 
Petitioner’s witness Mosley testified that OUCC witness Alvarez misinterpreted his direct 

testimony related to frequency and O&M costs associated with 2018 through 2020 planned outages 
for units other than Edwardsport. Mr. Mosley stated outages for these units are scheduled on an 
ongoing annual basis to help balance resource needs, cost, and optimized reliability. Mr. Mosley 
stated that the 2018 through 2019 outage expenses were lower than typical due to fewer 
maintenance outages being performed than normal. Mr. Mosley stated that the Company’s $32 
million request for 2020 is more representative of a typical year, and consistent with future year-
to-year forecasts. 
 

Petitioner’s witness Pike testified that there were problems with Mr. Alvarez’s seven-year 
average methodology to normalize O&M expenses based on Petitioner’s IRP. Mr. Pike stated that 
Mr. Alvarez only included the fixed component of O&M cost as modeled in the IRP in his analysis 
– not variable costs. Mr. Pike testified that omission of the variable O&M component excludes 
significant real costs from the OUCC’s analysis, including emission control reagents, coal and 
waste handling, and other outage and non-outage variable maintenance expenses as so-modeled. 
Mr. Pike testified that including variable costs results in a 2020-2024 average of the total O&M 
cost as-modeled in the IRP is $258 million, which is actually much higher than the $229 million 
proposed by the Company. Mr. Pike noted that removing property taxes and insurance costs results 
in an apples-to-apples comparison of $243 million, which is nearer yet still higher than the 
Company’s request. Mr. Pike stated that de-escalating the future costs into constant year 2020 
dollars, results in a 2020 to 2024 average of $232 million.  
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Mr. Pike stated that Mr. Alvarez’s analysis and recommendations regarding Edwardsport’s 
costs also is fundamentally flawed. Mr. Pike stated that including the Edwardsport variable O&M 
rate as well as a deduction for the 2020 planned outage cost, result in a nominal average of about 
$83 million, which compares to the Company’s non-outage request of about $99 million from Mr. 
Gurganus’ direct testimony. Mr. Pike testified that using as-modeled long-run O&M costs from an 
IRP is not an appropriate substitute for rigorously developed budgets at the functional level. 

 
Petitioner’s witness Gurganus testified that DEI has been operating Edwardsport since 

before June 2013. Mr. Gurganus testified that the Company has improved plant performance every 
year through preventative maintenance and efficiently responding to emergent items. Mr. 
Gurganus stated that shutting the station down or even just shutting down or “mothballing” the 
gasification island, as the Industrial Group suggests, would both result in under-utilization of a 
significant investment. In Mr. Gurganus’ opinion, making such a decision now is not the best 
course of action for DEI and its customers. Mr. Gurganus stated that as the Company moves to 
retire its older coal-fired units, there is value in maintaining its youngest coal-fired unit, so that 
coal can continue to be a meaningful contributor to diversity for customers’ benefit for years to 
come. 

 
Mr. Gurganus further stated it is operationally difficult, time consuming, and costly to 

switch fuels in response to short-term natural gas price signals. Mr. Gurganus noted that 
Edwardsport receives coal under contract from a local mine and if it were to switch to natural gas 
for any significant length of time, the DEI system would be oversupplied with coal. In addition, 
Mr. Gurganus noted that shutting down the gasifiers would entail loss of a highly trained and 
qualified workforce. 

 
Mr. Gurganus noted that Mr. Alvarez does not appear to object to the Company’s major 

planned outage expenses for Edwardsport. Mr. Gurganus stated that Mr. Alvarez made critical 
errors in his analysis of the 2018 IRP as modeled O&M costs for Edwardsport. Mr. Gurganus 
stated that the Commission should consider the Company’s non-outage O&M expense request in 
this proceeding reasonable, necessary, and prudent for operation of the facility, and not color it 
with what was modeled in the IRP. Mr. Gurganus testified that he provided an opinion of potential 
ongoing O&M cost reductions to inform the IRP modeling, which resulted in the differences 
between the as-modeled IRP O&M costs ($82.8M per year average over twenty years) and the 
Company’s request for the non-outage O&M expenses in this proceeding. Mr. Gurganus testified 
that he cannot guarantee the degree of savings that may be achieved and the Company’s non-
outage O&M expense request in this proceeding represents the currently known actual costs for 
Edwardsport. 

 
(1) Commission Discussion and Findings. The parties 

dispute Petitioner’s power production O&M costs. The issues of contention are: (i) whether the 
Edwardsport plant should be shut down completely, run solely as a gas plant or continue to operate 
as an IGCC plant; (ii) the appropriate amount of O&M expenses for plants other than the 
Edwardsport station; and (iii) the appropriate amount of non-outage related O&M cost for the 
Edwardsport station. We examine each of these issues in turn below. We address Joint Intervenors’ 
arguments for disallowance of dispatch-related costs for the past three years in the section on FAC 
issues later in this Order. 
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The Sierra Club argues the entire Edwardsport station should be shut down immediately. 

The Industrial Group recommends the plant should be operated only as a natural gas plant and that 
O&M costs associated with operating the plant as a coal plant should be disallowed. DEI has been 
operating Edwardsport since approximately June 2013 (its in-service date), and Mr. Gurganus 
noted that a full maintenance cycle has yet to be completed. We believe it is premature to make a 
decision to retire Edwardsport when the asset is relatively early in its life cycle. As Mr. Gurganus 
noted, the Edwardsport plant will provide diversity in the future as the Company moves to retire 
its older coal-fired units. We must consider that, as DEI and other Indiana utilities retire thousands 
of megawatts of coal-fired baseload generation, the remaining baseload units – such as 
Edwardsport -- may become critical from a grid reliability perspective. The Edwardsport IGCC is 
the Company’s youngest and most advanced coal-fired unit and is equipped with advanced 
emission controls that will position it for continued operation for years to come. As older coal-
fired units reach the end of their useful lives and are largely replaced by non-coal-fired units, 
Edwardsport will remain in a position to be a meaningful contributor to maintaining a diverse 
generation portfolio that will benefit customers and the grid as a reliable and non-intermittent 
energy source. 

 
We have consistently recognized the importance of generation resource diversity. For 

instance, in Indiana & Michigan Power Company, Cause No. 44511 (IURC; February 4, 2015), 
we noted that “Chapter 8.5 reflects an integrated resource process which seeks to utilize a 
diversified portfolio of supply side and demand resources (e.g., coal, gas, nuclear, wind, solar, 
energy efficiency, load management).” We have, in fact, emphasized the importance of fuel 
diversity in multiple proceedings. See e.g., Verified Petition of Indianapolis Power & Light 
Company for Certificates of Public Convenience and Necessity, Cause No. 44794 (IURC; April 
26, 2017)(“fleet fuel diversity mitigates risks’); Joint Petition of PSI Energy, Inc. and CinCap VII 
for Issuance of Certificates of Public Convenience and Necessity, Cause No. 42145 (IURC; Dec. 
19, 2002)(the addition of gas-fired peaking capacity will benefit the system in terms of fuel 
diversity and mitigating future environmental regulation risk); Wabash Valley Power Association 
for Issuance of a Certificate of Public Convenience and Necessity, Cause No. 42321 (IURC; March 
26, 2003) (“Landfill Units are an appropriate choice to meet Petitioner’s need for additional 
generating capacity, which should enhance system integrity and reliability and provide Petitioner 
with increased fuel diversity.”). 

 
We also reject the Industrial Group’s proposal to effectively convert the plant to a gas plant. 

The evidence indicates that such a conversion decision would have permanent repercussions, and 
would put the future use of the plant as a dual-fueled syngas/natural gas plant at risk. As noted 
above, we find persuasive Mr. Gurganus’ testimony that it would be operationally difficult, time 
consuming, and costly to switch fuels in response to short-term natural gas price signals in an 
attempt to capture benefits for customers. Among other things, the Company would lose the highly 
trained and qualified workforce, which Mr. Gurganus stated would be devastating to the future of 
restarting the plant on coal. Mr. Gurganus also noted that Edwardsport receives coal under contract 
from a local mine and the Company would be oversupplied with coal if it were to switch to natural 
gas for any length of time. 
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The OUCC recommended using a seven-year average methodology to normalize O&M 
expenses for plants other than the Edwardsport station, resulting in a proposed $80 million 
reduction in O&M costs. Duke Energy witness Pike, however, testified that the OUCC’s seven-
year average analysis only included the fixed component of O&M cost in the derivation of the $80 
million adjustment. In excluding variable O&M costs, the OUCC inadvertently omitted significant 
costs, including: emission control reagents, coal and waste handling, and other outage and non-
outage variable maintenance expenses. Mr. Pike further testified that the OUCC’s analysis also 
was in constant year 2017 dollars and thus did not include any inflation of costs to the appropriate 
year nominal dollars. Duke Energy witness Pike noted that if these issues were corrected, the 
resulting 2020-2024 average of the total O&M cost as-modeled in the IRP would be $258 million, 
which is higher than the $229 million proposed by Petitioner. 

 
The OUCC’s analysis also was based on a misunderstanding of Petitioner’s maintenance 

schedule. Mr. Mosley testified that DEI operates a fleet of forty-two units, with outages scheduled 
on an ongoing annual basis to help balance resource needs, cost, and optimized reliability. Mr. 
Mosley indicated that the Company’s $32 million request for outage maintenance costs is 
representative of a typical year, and consistent with the Company’s future year-to-year forecasts. 

 
Because the evidence reflects that $229 million is an accurate reflection of the O&M needs 

of the Company’s production facilities, aside from Edwardsport, we reject the OUCC’s 
recommended adjustment. 

 
The OUCC proposed $6.63 million per year, levelized, for major planned outage expenses 

at the Edwardsport Station, and $55.24 million per year for the balance of non-outage O&M 
expenses. The OUCC’s $6.6 million per year is equivalent to the Company’s requested $46.4 
million amount for major planned outage expenses levelized over seven years ($46.4 million/7 
years = $6.6 million/year). However, the OUCC’s proposed non-outage O&M expense for the 
Edwardsport facility is significantly less than Petitioner’s proposal. 

 
Again, however, in determining the non-outage O&M costs for the Edwardsport plant the 

OUCC excluded the same variable O&M costs that it omitted with respect to Petitioner’s other 
plants and neglected to factor in inflation. Accordingly, we find that the evidence reflects that 
Petitioner’s proposed non-outage O&M cost of $99.4 million is more reflective of Petitioner’s 
ongoing needs than the OUCC’s proposal and approve the inclusion of this amount in base rates. 
 

We also decline Industrial Group’s recommendation that only O&M costs associated with 
hypothetically running Edwardsport as a gas unit should be included in rates. We have found 
continued operations primarily on coal is reasonable for Edwardsport and as such, we find it 
reasonable to set a level of O&M in base rates based on such operation.  

 
(B) Major Storm Damage Recovery Expenses. Petitioner’s 

witness Hart testified that the Company’s actual major storm costs for 2018 were $21.4 million as 
compared to the 2020 forecast for major storm expense of $10 million. Ms. Hart provided a table 
showing that the average amount spent on major storm expenses over the last five years (2014-
2018) was $12.7 million. Ms. Hart explained that a storm is classified as a Major Event Day 
(“MED”) when a major reliability event causes a utility to shift into a crisis mode of operation in 
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order to adequately respond. The Company will use MEDs to classify events as major storm 
events.    
 

Petitioner’s witness Sieferman testified that the Company proposed to embed $12.7 million 
in base rates for major storm expenses based on the five-year average. She indicated pro forma 
adjustments were made to increase O&M and payroll tax expenses in the 2020 forecasted test 
period to move from $10 million to the $12.7 million level.  

 
OUCC witness Alvarez testified that there is no assurance that the utility incurred its 

historical major storm expenses from a prudent management of its storm expenses. Mr. Alvarez 
stated there is a need to create an incentive for the Company to manage its system and major storm 
expenses with prudence. To do this, he proposed that Petitioner be required to develop an 
operational plan to manage storm restoration activities that is coordinated with its vegetation 
management and TDSIC plans. Mr. Alvarez stated that such a plan would not throw off Petitioner’s 
TDSIC schedule or burden its operational management of storm restorations. 
 

Mr. Alvarez stated that if the Company agrees to develop an operational plan based on the 
goals prescribed, the OUCC does not oppose establishing a Major Storm Reserve in the amount 
of $6 million (see discussion on Major Storm Reserve later in the Order). Alternatively, Mr. 
Alvarez testified that should the Commission deny the Company authority to establish a Major 
Storm Reserve mechanism, it should approve embedding $5 million in base rates to represent half 
of the Company’s annual $10 million O&M budget for major storm expense (a reduction of $7.7 
million from the Company’s proposed normalized major storm expense amount). 

 
Petitioner’s witness Hart noted that Mr. Alvarez provided no evidence that the Company’s 

storm response expense was imprudent. Ms. Hart testified that she has been involved with the 
Company’s storm response efforts for seven years, and could attest that its efforts are robust, 
efficient, and proactive. Ms. Hart indicated that the Company uses an Incident Command System 
(“ICS”), which is utilized by other emergency response organizations such as FEMA, police, and 
fire departments. Ms. Hart stated that ICS is mandated by the Federal government for the public 
sector to be used during disasters. Ms. Hart testified that ICS allows for the integration of facilities, 
equipment, personnel, procedures, and communications operating within a common organizational 
structure. Ms. Hart stated that forcing the Company to merge major storm response, vegetation 
management, and TDSIC through a mandated operational plan would lead to inefficiencies, delays 
in restoration, and confusion. 
 

Ms. Sieferman testified that the $12.7 million level proposed by DEI is based on an average 
of actual historical costs, while Mr. Alvarez’s recommendations appear to be arbitrary and not 
supported by any evidence. Ms. Sieferman stated that comparing the recommended level to both 
a three-year average of $16.6 million and a seven-year average of $11.1 million, illustrates that the 
$12.7 million level proposed is reasonable. 

 
(I) Commission Discussion and Findings. The 

question here is determining the appropriate amount to be built into the Company’s base rates to 
fund the Major Storm Reserve. Petitioner’s proposal to embed $12.7 million in base rates for major 
storm expenses is based on a five-year average of the Company’s actual major storm expense. Ms. 
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Sieferman noted that the most recent three-year average of Petitioner’s major storm restoration 
cost is $16.6 million, and the most recent seven-year average is $11.1 million. These averages 
illustrate that the $12.7 million level proposed by the Company is reasonably representative of 
probable future experience. Mr. Alvarez’s alternative proposals of $5 million and $6 million are 
lower than the major storm restoration costs experienced in any of the last five years.   

 
In this case, there is no evidence of “inefficiency or improvidence.” To the contrary, 

Petitioner’s witness Hart provided substantial evidence that Petitioner’s major storm restoration 
expense has been prudently incurred. Based on the substantial evidence of record, we reject Mr. 
Alvarez’s recommended major storm outage expense adjustment, as well as his recommended 
changes to the Company’s procedures.   

 
(C) Vegetation Management. Petitioner’s witness Christie 

testified that the Company is increasing routine distribution vegetation management work over the 
next three years to move to an average five-year tree trimming cycle with an expected ongoing 
O&M cost of $49.4 million annually. Mr. Christie believes $49.4 million is necessary to sustain a 
five-year maintenance trim cycle while maintaining safe and reliable service to customers. To 
support Petitioner’s request, Mr. Christie stated that DEI commissioned Environmental 
Consultants, Inc. (“ECI”) to perform a regrowth analysis of tree-to-conductor contact by cycle 
length for the DEI service territory, which found that a five-year trim cycle is appropriate for DEI’s 
distribution system.  
 

Petitioner’s witness Graft sponsored Schedule OM17 which shows an increase in Test 
Period operating expenses of $10,479,000 resulting in the expected, ongoing, annual distribution 
vegetation management cost recovery through base rates of $49.4 million.  

 
Petitioner’s witness Abbott testified that the Company’s transmission vegetation 

management plan is designed to eliminate vegetation on right-of-way caused outages on circuits 
with voltages of 200 kV and above, in compliance with NERC Reliability Standard FAC-003. Mr. 
Abbott stated that the O&M for transmission vegetation management in 2018 was $5.6 million, 
the projected 2019 O&M is $7.6 million, and the projected 2020 O&M is $7.6 million.     

 
OUCC witness Hand did not oppose the test period O&M for transmission vegetation 

management of $7.6 million. However, the OUCC opposed the Company’s proposed revenue 
requirement for vegetation management of its distribution system. Mr. Hand proposed a pro forma 
revenue requirement routine vegetation management for the Company’s distribution system O&M 
of $32 million with unspent funds in a given year returned ratepayers.   
 

Mr. Hand stated that none of Duke Energy’s witnesses explained with any degree of 
specificity why its forecasted test year vegetation management spend (O&M and capital) should 
be $90 million. Mr. Hand further stated that, Duke Energy’s proposed vegetation management 
initiatives are not well defined or well supported. Moreover, Mr. Hand stated that there is no 
evidence the Company has ever achieved a five-year trim cycle or that it will be able to do so. Mr. 
Hand noted that the Company has not explained in its case what it would do over the next three 
years to achieve an average five-year trim cycle. 
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Petitioner’s witness Christie stated that the Company is well positioned to meet a five-year 
trim cycle. Mr. Christie also disagreed with Mr. Hand’s testimony asserting that the Company will 
not be able to achieve a five-year trim cycle. Mr. Christie stated that past performance and miles 
trimmed prior to substantial contractor cost increases demonstrated the Company’s ability to prune 
over 3,000 miles on an annual basis in 2014 and 2015.   
 

Mr. Christie stated that any expectation that the Company will spend the exact amount of 
vegetation management O&M included in its base rates each and every year fails to recognize the 
nature of vegetation management. Mr. Christie stated that vegetation management activities are 
highly sensitive to weather, both on a local and regional basis. Accordingly, Mr. Christie testified 
that the Company disagreed with Mr. Hand’s proposed credit of unspent funds. 

   
Petitioner’s witness Graft further addressed Mr. Hand’s proposal to credit customers for 

the unspent portion, if any, of vegetation management O&M in base rates. Ms. Graft stated it is 
unreasonable and inappropriate to effectively track vegetation management O&M expenses that 
are lower than the amount in base rates in a given year without giving consideration to other 
transmission and distribution expenses that may have increased during that same time period. Ms. 
Graft stated that a more balanced and appropriate alternative to Mr. Hand’s proposal would be to 
utilize a cumulative reserve accounting approach under which the Company would record a 
regulatory liability for the amount by which its cumulative vegetation management O&M for the 
time period between base rate cases is less than the amount being recovered through base rates. 

 
(I) Commission Discussion and Findings. The base 

rate O&M amount for transmission system vegetation management was not opposed. Based on the 
evidence presented we accept the amount proposed by DEI. However, the O&M amount for 
distribution system vegetation management DEI sought was adjusted by the OUCC. DEI sought 
to include $49.4 million, composed of its 2020 budgeted amount of $38.9 million and an upward 
adjustment of $10.5 million. The OUCC proposed an overall downward adjustment such that base 
rates would include $32 million.   

 
We begin our discussion by noting the evidence that DEI spent $14.3 million for 

distribution vegetation management expense in 2018 and budgeted $13.5 million for 2019. Further, 
DEI Witness Pinegar answered a question from the bench on whether the current DEI vegetation 
management performance today was unreasonable with, “it is unacceptable”. A review of DEI 
testimony suggests these efforts resulted in a 16 year trim cycle. DEI’s effort is troubling to this 
Commission. Consistent with actions taken in recent rate cases, IPL’s rate case Cause No. 44576 
and NIPSCO’s rate case Cause No. 43526, the Commission has applied a ROE basis point penalty 
as means to create a management incentive for improvement with respect to distribution vegetation 
management practices. Given the self-acknowledged unacceptable current performance and the 
importance of future acceptable performance for reliability, a basis point downward ROE 
adjustment is appropriate. We believe that a 5 basis point ROE reduction, as applied above, is a 
reasonable action to encourage DEI to adhere to a regular and reasonable trim cycle because their 
lack of adherence going forward may have actual negative consequences. We find that addressing 
the effort in this manner rather than potentially hindering a recovery to an acceptable effort by 
adjusting the budget will best serve customer reliability expectations. 
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The test year in the case includes a budget level of $38.9 million. DEI has supported that 
this is the amount that its vegetation management program requires during the period and has 
provided sufficient support on a per unit cost basis for the expected work to be completed. We find 
that based on the specific circumstances, specifically the starting point at which DEI has placed 
itself, this budgeted amount is a reasonable amount to include in base rates. However, we reject 
inclusion of DEI’s test year adjustment of $10.5 million. Despite this rejection, we nonetheless 
find it is reasonable to encourage DEI to continue to improve its trim cycle to an industry standard 
level and thus acknowledge that the $49.4 million amount presented in this proceeding is a 
budgeted level to accomplish this target. Further, we find that DEI’s recent past efforts in 
distribution vegetation management require a counter balancing protection for customers. DEI’s 
recent spending levels in comparison to its planned levels suggest such a steep change in efforts 
that could reasonably be a challenge to deliver on. Accordingly, we find that a reserve account 
should be created to keep track of annual underspending and overspending, with a cap at $49.4 
million, with the length of amortization of this reserve to be determined in DEI’s next rate case. 

(D) Incentive Compensation. DEI’s witness Metzler testified 
the benefits and compensation opportunities provided to DEI’s employees are reasonable, 
customary, prudent and market-competitive. Her testimony illustrated DEI’s benefit programs and 
compensation opportunities, which she said are critical for attracting, engaging, retaining and 
directing the efforts of employees with the skills and experience necessary to efficiently and 
effectively provide electric services to customers. Ms. Metzler indicated DEI’s compensation, 
benefits and career development opportunities directly affect its ability to attract and retain 
qualified employees. 
 

Ms. Metzler explained DEI’s compensation philosophy. First, she said compensation 
should be market-based, meaning competitive to the external market of similar companies, 
allowing DEI to remain attractive against competition and attract and retain qualified employees.   

 
Second, Ms. Metzler indicated the Company’s compensation package links compensation 

to performance to set high expectations for employees and reward results. Finally, she testified 
DEI’s compensation policies and pay administration guidelines ensure employees are paid 
consistently and fairly. 

 
OUCC witness Kollen described DEI’s request for recovery of incentive compensation 

expense tied to financial performance metrics. He indicated the Company included $28.6 million 
in total incentive compensation expense, consisting of $12.4 million tied to achievement of 
financial performance metrics by Duke Energy, Inc. and DEBS, and $16.2 million tied to the 
achievement of other performance metrics.  
 

In Mr. Kollen’s opinion, incentive compensation expense tied to Duke Energy’s financial 
performance should not be included in the Company’s revenue requirement. He testified the 
fundamental ratemaking issue is not whether DEI incurs incentive compensation expense tied to 
its parent company’s financial performance, but whether DEI’s customers should reimburse the 
Company for this portion of incentive compensation through their rates. He indicated this 
determination depends on whether the incentive compensation expense ultimately is incurred to 
incentivize performance that benefits the Company’s customers, not harms them, or whether it is 
incurred to incentivize performance that benefits Duke Energy’s shareholders. 
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Mr. Kollen stated the achievement of Duke Energy Earnings Per Share (“EPS”) and Total 

Shareholder Return (“TSR”) financial performance metrics exclusively benefit Duke Energy 
shareholders and not DEI customers. In Mr. Kollen’s view, incentive compensation incurred to 
incentivize Duke Energy financial performance provides the Company’s executives, managers, 
and employees a direct incentive to seek greater rate increases, in order to improve its parent 
company’s EPS and TSR. He said incentive compensation expenses tied to financial performance 
metrics should be allocated to Duke Energy shareholders, not DEI’s customers. 

 
As a result, Mr. Kollen recommended a $12.3 million reduction in the Company’s revenue 

requirement for incentive compensation. 
 
Industrial Group witness Gorman testified DEI included $24.8 million of incentive 

compensation in its revenue requirement. He acknowledged it is appropriate to include incentive 
compensation costs in the Company’s ratemaking cost of service but noted incentive compensation 
programs designed to align the interests of executives with shareholders should be paid by 
shareholders. In Mr. Gorman’s opinion, incentive compensation programs that reflect customer 
direct goals, such as service reliability, can be incurred by ratepayers, depending on whether the 
performance metrics are met. 
 

Mr. Gorman observed that including incentive compensation related to financial goals in 
the cost of service exposes customers to the risk of paying incentive compensation costs, without 
assurance that the financial targets will be achieved or have any benefit to customers. He said this 
risk would not be faced by investors if the financial compensation rewards are excluded from cost 
of service because shareholders can pay for the costs out of higher earnings if the financial goals 
are achieved. 

 
After reviewing the Commission’s findings regarding the recovery of incentive 

compensation in DEI’s last rate case, Cause No. 42359, Mr. Gorman concluded the Company has 
not demonstrated in this case that shareholders are allocated part of the cost of the incentive 
compensation programs. Mr. Gorman then recommended removal of the portion of the cost of 
incentive compensation that relates to financial performance, which he determined to be $13.3 
million. He stated the cost of incentive compensation designed to align the interests of employees 
with shareholders should be paid by shareholders and excluded from cost of service. He added that 
it is inappropriate to include in rates incentive compensation that is tied to financial performance 
and therefore may or may not be paid out. 
 

Ms. Metzler testified the Commission should reject the proposed adjustments because they 
are based on a false premise and contrary to long held and well-established Commission 
determinations that incentive plan costs are recoverable in rates when: (1) the incentive 
compensation plan is not a pure profit-sharing plan, but rather incorporates operational as well as 
financial performance goals; (2) the incentive compensation plan does not result in excessive pay 
levels beyond what is reasonably necessary to attract a talented workforce; and (3) customers and 
shareholders are allocated part of the cost of the incentive compensation programs. She indicated 
the Company satisfied each of the foregoing factors by proving that (a) the Company’s incentive 
compensation plans are not pure profit sharing plans but include other metrics; (b) the Company’s 
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incentive compensation plans do not result in excessive pay levels beyond what is reasonably 
necessary for the Company to attract a talented workforce; and (c) the cost of the incentive plans 
are allocated to both customers and shareholders, as shareholders would cover any amounts above 
the target levels proposed to be included in the Company’s rates. 

 
With respect to Mr. Gorman’s contentions regarding the proposed removal of the RSU 

component of the LTI Plan, Ms. Metzler stated it is factually incorrect to say that the magnitude 
of the expense for RSU payments is only aligned to shareholder interest simply because the award 
is in stock and not cash. She added these costs are a defined benefit amount that is primarily tied 
to the retention of high-performing employees and unlike all other incentives, the expense for RSU 
payments to eligible employees is unaffected by Company performance. She concluded her 
rebuttal on the RSU issue by noting the Company has a legitimate interest in attracting and 
retaining a high-performing leadership team which directly benefits customers through the 
accumulation of experience and knowledge. 

 
Ms. Metzler recommended the Commission reject the OUCC’s and Industrial Group’s 

proposed adjustments to incentive compensation and permit DEI to recover all incentive 
compensation expense in rates consistent with well-established criteria. She asserted the energy 
industry is a knowledge-intensive and experience-intensive industry where the tenure of 
employees matters, which means DEI needs to attract, develop and retain—over the long term—
the engineering professionals that design, help build and operate its plants at a reasonable cost. In 
Ms. Metzler’s opinion, incenting a focus on financial performance via EPS and TSR provides a 
benefit to customers, as a financially strong Company will have greater access to capital at a lower 
cost, which in turn benefits customers through a lower cost structure. In addition, she observed the 
introduction of stock as a component of overall compensation ensures the Company’s leadership 
is focused on the long term, and not overly focused on the short term. 

 
(I) Commission Discussion and Findings. In DEI’s 

last general rate case (Cause No. 42359, Order dated May 18, 2004), we noted it is commonly 
accepted that incentive compensation plans may be necessary in order for utilities to attract and 
retain highly qualified individuals. Ms. Metzler provided evidence in her direct and rebuttal 
testimony to support this proposition. In that same Order, we also indicated our approval for the 
recovery of incentive compensation costs through rates where: (1) the incentive compensation 
plans are not pure profit-sharing plans, but rather incorporate operational as well as financial 
performance goals; (2) the incentive compensation plans do not result in excessive pay levels 
beyond what is reasonably necessary to attract a talented workforce; and (3) shareholders are 
allocated as part of the cost of the incentive compensation programs. Order in Cause No. 42359 at 
89.  
 

OUCC witness Kollen and Industrial Group witness Gorman do not dispute the above-
stated general proposition that incentive compensation plans may be necessary to attract and retain 
highly qualified employees. Nor do they dispute DEI’s evidence of record showing the Company’s 
incentive compensation plans are not pure profit sharing plans or raise any issues with respect to 
the levels of DEI’s executive pay. Rather, the OUCC and IG contend that incentive compensation 
tied to Duke Energy’s financial performance should not be included in the Company’s revenue 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  104  

requirement because shareholders have not been allocated part of the cost of the incentive 
programs.  

 
Based upon our review of DEI’s compensation programs and supporting evidence in this 

proceeding, we find that DEI has satisfied the first two requirements for the recovery of incentive 
compensation in its cost of service. We further find from the evidence that shareholders are all 
allocated part of the cost of the Company’s incentive compensation in that the Company only 
proposed to include its target compensation amount in base rates, whereas the Company’s 
incentive plans regularly pay out at above target amounts. Accordingly, we find that Mr. Kollen’s 
and Mr. Gorman’s proposed adjustments to the level of the Company’s incentive compensation 
should be rejected. 

 
(E) Fee Free Payment Option. Petitioner’s witness Quick 

provided testimony regarding DEI’s proposal to offer a fee-free program option for residential 
customers who use credit cards, debit cards and electronic checks to pay their electric bills (the 
“fee-free payment option”). Ms. Quick explained that the Company currently offers residential 
customers the ability to pay by credit card, debit card or electronic check via the Company’s 
website, mobile site, phone or IVR, and residential customers making payments by those means 
are subject to a $1.50 convenience fee, the entirety of which is paid directly to a third-party vendor, 
Speedpay. In order to offer the fee-free payment option, Ms. Quick explained the Company 
proposes to eliminate the convenience fees associated with these forms of customer payments and 
instead recover these costs as part of its cost of service. 
 

Ms. Quick testified DEI is proposing the fee-free payment option now because industry 
studies have demonstrated customers continue to move toward card transactions and away from 
checks, and that the number of payments made by credit and debit cards continue to grow as a 
preferred method of payment by many customers. Ms. Quick described that the current 
requirement to pay a transaction fee when making a payment by credit card, debit card or electronic 
check is one of the largest frustrations that customers experience, and customers have voiced such 
frustrations to the Company. Ms. Quick stated the fee-free payment option would lead to greater 
satisfaction for all customers who primarily pay for goods and services with a credit card, debit 
card, or electronic check. 

 
Ms. Quick testified it would be reasonable for the Company to include the cost of the fee-

free payment option in the cost of service that is paid by all residential customers, similar to how 
other payment options are handled. Ms. Quick stated the more convenient the Company can make 
the bill paying process for customers, the more customers will benefit and be satisfied. Ms. Quick 
pointed out that giving customers options to pay by the method of their choice without incurring 
additional fees will lead to more satisfied customers and, ultimately, customer savings. 

 
Ms. Quick provided data regarding the 2020 forecasted cost of the fee-free payment 

program to Company witness Graft for use in calculating a pro forma adjustment of $4.5 million 
to add to the cost of service. Ms. Quick explained that the forecasted amount included a reasonable 
projection of 34% growth of the use of credit and debit cards in the test period by residential 
customers. Ms. Quick testified that the growth projections were based on historical and current 
payment transaction data from 2016 through 2018, as well as benchmarking the growth projections 
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against both industry data and a similarly-situated electric utility that offers fee-free credit card 
usage. Ms. Quick also stated her understanding that Indiana Michigan Power Company (“I&M”) 
currently has a fee-free credit and debit card program. 

 
Lauren M. Aguilar testified on behalf of the OUCC with regard to the fee-free payment 

program. Ms. Aguilar noted that DEI is unable to state with particularity the extent of customer 
savings related to the fee-free payment program. Ms. Aguilar took issue with DEI’s reference to 
the fee-free payment program approved by the Commission in Cause No. 44967, stating that the 
approval was part of a settlement agreement and should not be given precedential value. 
 

Ms. Aguilar stated the OUCC’s recommendation that DEI’s proposal to recover credit card 
fees through inclusion of $4.5 million in base rates should be denied, because not all of the 
Company’s residential customers should be required to pay for benefits used by a subset of 
customers. Ms. Aguilar noted that DEI is free to offer the fee-free payment program, but the costs 
should not be permitted to be placed into base rates, and that any savings the Company has yet to 
quantify can cover the costs of the program. 

 
Ms. Quick provided rebuttal testimony for the Company. She first explained the OUCC’s 

position that residential customers should not be required to pay for benefits used by a subset of 
customers is not consistent with many other programs offered by utilities generally and DEI 
specifically. Ms. Quick testified that the Company currently offers many programs that are used 
by a subset of customers, but which are paid for by customers generally and recovered in base 
rates. She stated the costs of billing and payment channels, such as the costs to produce and mail 
a paper bill, are spread across all residential customers. 
 

Ms. Quick also addressed the OUCC’s assertion that customer savings should cover the 
costs of the fee-free payment program, stating that the proposal conflates two issues. Ms. Quick 
reiterated that the proposed fee-free payment option is a means to increase customer satisfaction, 
not to create customer savings, and that it would be inappropriate to evaluate the success of the 
program on the amount of customer savings. Ms. Quick testified that there will be no direct cost 
savings associated with the program, as the fees to Speedpay will remain at the current $1.50 per 
transaction price. Rather, the program is meant to increase customer satisfaction, much like many 
other customer service programs offered by the Company, and the associated cost of service should 
be spread over all customers. 

 
Finally, with regard to I&M’s similar fee-free program, Ms. Quick acknowledged that the 

Commission’s approval in Cause No. 44967 was in conjunction with a Settlement Agreement.  
 

(I) Commission Discussion and Findings. Through its 
proposed fee-free payment option, DEI proposes to eliminate the $1.50 convenience fee associated 
with residential customer payments by credit card, debit card, and electronic checks and instead to 
socialize recovery of the underlying costs from all of its residential customers, even those not using 
those forms of payment, as if it were part of the basic cost of providing residential service. 
Specifically, the Company proposes adding a pro forma adjustment of $4.5 million to the cost of 
service to cover fees that are no longer being collected solely from the cost causers, the program 
participants. Importantly, the cost of the convenience remains and the program does not purport to 
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provide any savings or system efficiency gains to the non-participants in the program. The OUCC 
expressed concern with this feature of the proposed program, while acknowledging that a 
company-funded program would not present this challenge. While it is reasonable to expect that 
customer satisfaction for program participants who now can avoid paying a previously 
unavoidable convenience fee will be enhanced, we conclude that DEI’s proposed fee-free payment 
option is unreasonable since it has not been shown to provide any value, including any level of 
enhanced customer satisfaction, to non-participating customers. We therefore deny DEI’s request 
for approval of its proposed fee-free electronic payment program and deny its request for approval 
of a pro forma adjustment to annual revenue from base rates of $4.5 million. 
 

iv. Tax Expenses.  
 

(A) Federal and State Corporate Income Tax. Mr. Panizza 
testified that DEI’s income tax calculations were made under the provisions of the Internal 
Revenue Code (“IRC”) of 1986, as amended, including for the impacts of the TCJA, which reduced 
federal income taxes effective January 1, 2018, and the Indiana Administrative Code. He stated 
that DEI used the statutory federal corporate income tax rate of 21% for both the base period and 
forecasted period and that DEI used the composite statutory Indiana corporate income tax rate of 
5.88% for current tax and 4.9% for deferred tax for the base period. He also explained that DEI 
used the composite statutory Indiana corporate income tax rate of 5.375% for current tax and 4.9% 
for deferred tax for the forecast period, 2020, explaining that the Indiana corporate tax rate is being 
reduced each year until it reaches 4.9% in 2022. Mr. Panizza also discussed the federal tax 
normalization rules, DEI’s tax sharing agreement, DEI’s investment tax credits, and explained 
DEI’s calculation of forecasted property tax expense. He explained that DEI’s current forecast 
reflects full usage of the credits associated with the Edwardsport ITC and DEI’s renewable projects 
during tax years 2022 and 2023, but this will depend on the actual taxable income of the 
Consolidated Duke Corporation tax entity. He also discussed the TCJA Settlement provisions and 
how DEI complied with them. 
 

Diana L. Douglas, Director Rates and Regulatory Planning for DEI explained and 
supported several accounting, revenue requirements and ratemaking aspects of DEI’s case, 
including the effective tax rate for the historical reference period and for the test period 
(Petitioner’s Exhibit 4-H (DLD)). Ms. Douglas also supported the adjusted test period income tax 
expense calculation and pro forma adjustments that are attached as supporting schedules to 
Petitioner’s Exhibit 4-H (DLD). 

 
Witness Lane Kollen testified regarding several of the Company’s tax issues. First, he 

described DEI’s use of the 4.90% income tax rate for the calculation of deferred income tax 
expense and said it was consistent with the Indiana income tax rate that will go into effect on July 
1, 2021. Mr. Kollen indicated he disagreed with the Company’s use of the 5.375% income tax rate 
for the calculation of current income tax expense and the gross revenue conversion factor. 
 

Mr. Kollen testified the Commission could set base rates using an Indiana state income tax 
rate of 4.90% in this proceeding and in the gross revenue conversion factor, and then allow the 
Company to temporarily recover the differential as the income tax rate phases down through the 
Credits Rider (as an offset to the credits in the 1 rider) from the date new base rates go into effect 
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in 2020 through June 30, 2021. He recommended this approach because the 5.375% Indiana state 
income tax rate is only temporary and the Company’s base rates may be in effect for an extended 
period of time before they are again reset.  

 
He noted this approach will allow a “permanent” reduction in the base revenue requirement 

and require only a “temporary” increase in rates through the Credits Rider. Mr. Kollen said the 
effect of his offset recommendation is a $2 million reduction in the retail base revenue requirement, 
which initially will be offset by an equivalent increase in the Credits Rider revenue requirement. 
He added that increase in the Credits Rider revenue requirement will phase out completely in July 
2021, effectively implementing a $2 million rate reduction at that time. 

 
Wes Blakley, Senior Utility Analyst in the OUCC’s Electric Division testified regarding 

the OUCC’s proposed alternative treatment for the Company’s Excess Accumulated Deferred 
Federal Income Tax (“EADFIT”) credit. He noted DEI proposed to pass back the 2018 and 2019 
protected EADFIT deferrals using ARAM, which is estimated to be over twenty years. Mr. Blakley 
stated there is no requirement that the 2018 and 2019 protected EADFIT amortizations be returned 
using ARAM. He said that without the TCJA Settlement Agreement, DEI’s customers would have 
been entitled to receive immediate refunds of the 2018 and 2019 protected EADFIT amortizations. 
He noted that instead, the TCJA Settlement Agreement states the amortization of DEI’s 2018 and 
2019 protected EADFIT will be addressed in its next rate case. Considering the delay that has 
already occurred, Mr. Blakley argued it would be unreasonable to extend the refund of those 
monies to DEI’s customers over a period of more than twenty years. As a result, he testified the 
OUCC recommends the 2018 and 2019 protected EADFIT regulatory liability be passed back to 
customers over the life of the rates set in this Cause, which is three years. Subject to the final 
balance, Mr. Blakley stated using a three-year period results in a $10 million refund to customers. 

 
Mr. Blakley also testified regarding Indiana State Excess Accumulated Deferred Income 

Taxes (“EADIT”) and recommended the EADIT refund be passed back to DEI ratepayers over 
eight years, which is the period of the current state corporate tax reduction. Since 2012, according 
to Mr. Blakley, the Indiana corporate income tax rate has been reduced almost every year - from 
8.5% in 2012 to 5.25% in 2020. 

 
Mr. Blakley added that even though the Company’s actual state income tax expense was 

reduced during this period, because it has not filed a base rate case in over ten years, DEI customers 
have continued to pay utility rates that reflect an outdated 8.5% corporate income tax rate since 
the May 18, 2004 Final Order in Cause No. 42539.  

 
Mr. Blakley stated DEI customers are owed a refund based on the difference between the 

Company’s actual corporate income tax expense and the corporate income tax expense revenue 
requirement included in its base rates during the period between rate cases. Unlike federal excess 
deferred taxes, which result from a utility’s election of accelerated tax depreciation, Mr. Blakley 
contended the Company’s state corporate excess deferred taxes are not related to depreciation and, 
therefore, are not categorized as either protected or unprotected for purposes of IRS normalization 
rules. Mr. Blakley said the Company’s total accumulated Indiana corporate EADIT as of 
December 31, 2020, including gross-up, is $38 million. Mr. Blakley recommended this amount be 
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passed back to customers, through DEI’s Rider 67 Credits Rider, over the period of the current 
state corporate income tax reduction of eight years. 

 
OUCC witness Kollen also addressed the amortization of the DEBS EADIT as a one-time 

credit in the credits Rider. He testified that DEBS should have refunded the EADIT to the 
Company and other regulated utility affiliate companies even if it had not charged them for income 
tax expense at the 35% federal income tax rate. He continued the Company recovers charges from 
DEBS in the same manner as if the Company had incurred the costs itself. DEBS acquired assets 
and depreciated those assets for book and income tax purposes. DEBS used bonus and MACRS 
accelerated depreciation for income tax purposes, which created temporary differences and the 
resulting ADIT for the bonus and accelerated tax depreciation in excess of straight line 
depreciation. DEBS charged the Company and other affiliate companies for the depreciation 
expense on these assets and is entitled to any tax benefits, including the EADIT. As a result of the 
foregoing assertions, Mr. Kollen recommended the DEBS EADIT be allocated to the Company in 
the same manner that DEBS depreciation expense is allocated to the Company and then refunded 
to the Company’s customers as a one-time $2.9 million credit through the Credits Rider. 

 
Mr. Gorman provided testimony regarding DEI’s proposal for its Indiana EDIT. Mr. 

Gorman proposed (1) the Indiana EDIT be included in cost of service, (2) the $19.5 million balance 
for the pre-2011 rate changes be immediately netted against the $48.1 million credit for post-2011 
rate to result in a net balance of $28.6 million; and (3) the amortization period be accelerated and 
the net balance be amortized over a period of three years, or $9.5 million per year. Mr. Gorman 
indicated that grossing up his EDIT adjustment for income taxes results in a revenue requirement 
impact of $12.7 million. 
 

Like the Indiana EDIT, Mr. Gorman noted the 2018 and 2019 Federal EDIT amounts can 
be amortized in accordance with the Commission’s discretion. He proposed that the $30.1 million 
2018 and 2019 Federal EDIT be amortized over three years, or $10.1 million per year. After 
grossing up that adjustment for income taxes, Mr. Gorman stated his Federal EDIT adjustment has 
a revenue requirement impact of $12.5 million. 

 
The next tax topic Mr. Gorman covered was the Rider 67 allocation of TCJA credits. Mr. 

Gorman stated DEI is using Rider 67 to pass back refunds to customers of protected and 
unprotected Federal EDIT that were approved in Cause No. 45032 S2 in the same manner in which 
the rates were collected from customers using a 12 coincident peak (“CP”) allocation 
methodology. 

 
Mr. Gorman indicated that when DEI amended its case on September 9, 2019, it modified 

the allocation for revenues remaining in riders using the 4-CP methodology, the impact of which 
change on the HLF class was a loss of $2.1 million in credits. As a result, and to avoid punishing 
the HLF class, Mr. Gorman recommended that DEI should continue to allocate the TCJA credit 
using the 12-CP allocation that was used when customers paid for the plant, equipment and 
property. 

 
DEI witness Jeffrey R. Setser testified in rebuttal to OUCC witness Kollen’s proposal to 

refund the EDIT to the Company and other affiliates. Mr. Setser stated the current income tax 
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expense is a result of the return on DEB’s assets for which the jurisdictions have a corresponding 
current deduction. He stated that deferred income tax assets or liabilities are considered temporary 
differences and have always been maintained at DEBS and any adjustments to deferred income 
taxes through the income statement should remain on DEBS. The depreciation for DEBS assets 
that is charged out to the utilities is based on straight-line book depreciation. Bonus and MACRS 
depreciation is a tax adjustment resulting in deferred tax liabilities that are not allocated out to the 
jurisdictions. Prior to the Duke Energy Share Services (“DESS”) (Duke Energy entity for the 
former, Cinergy Services, Inc. service company that supported the DEI predecessor company, PSI 
Energy, Inc., and other Cinergy companies) being merged with DEBS on July 1, 2008, the DESS 
service company (and Cinergy Services, Inc. service company before it) did allocate out income 
tax expense. At the point that DESS merged into DEBS, the DESS company had a deferred tax 
asset of $109 million. The jurisdictions received the benefit of this, but the reversal of this asset 
stayed on DEBS. The jurisdictions have not been charged for this tax expense and we currently 
are not seeking reimbursement. The return on rate base Mr. Kollen refers to is a calculation based 
on an apportionment of DEBS assets to DEI and the equity return is grossed up for taxes to arrive 
at a pre-tax amount. This calculation results in a monthly journal entry that creates current taxable 
income on DEBS and a current deductible expense for the jurisdiction. In 2018 the gross-up was 
adjusted for the federal change in tax rates from 36% to 21%. Therefore, there is no deferred taxes 
that need to be adjusted or distributed as part of this process. 
 

Ms. Douglas disagreed with OUCC witness Kollen regarding the use of the state income 
rate. She stated the test period is calendar year 2020 and 5.375% is the appropriate calculated 
(blended) Indiana statutory income tax rate for a 2020 calendar year tax payer. She noted that her 
position was supported by the Commission’s approval of a blended state income rate for IPL in 
Cause No. 45029, and the use of a blended income tax rate by I&M and NIPSCO in their respective 
recent rate cases (Cause Nos. 45235 and 45159). 

 
Ms. Douglas also disagreed with Witness Kollen’s recommendation that DEI track the 

future reductions in the state income rate down to the final 4.9% rate using Rider 67. She reiterated 
that the state income tax rate used in the Company’s case-in-chief is appropriate given the test 
period and consistent with other rate cases. She indicated the Company manages tax expense 
between base rate cases, with earned return and net operating income, subject to check in the FAC 
return and expense tests. Ms. Douglas said Mr. Kollen’s proposal is not consistent with traditional 
Indiana practice. 

 
The next subject Ms. Douglas addressed in her rebuttal was the amortization of deferred 

federal protected excess ADIT. She indicated the protected portion of Excess ADIT is required to 
be returned to customers in a prescribed way using ARAM. Ms. Douglas testified she agreed with 
OUCC witness Blakley and IG witness Gorman that there is no requirement that the 2018 and 
2019 protected Excess ADIT be returned to customers using ARAM because once the protected 
Excess ADIT is deferred, it takes on the same nature as unprotected Excess ADIT, which can be 
returned to customers more quickly than under the prescribed ARAM methodology. While she 
said the Company agrees as a rate mitigation measure to shorten its amortization period, it believes 
a more appropriate period would be the remaining amortization period for refunding unprotected 
Excess ADIT to customers under the terms of the TCJA Settlement. She then noted a reasonable 
compromise position from ARAM to eight years for amortization results in an annual amortization 
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amount on a grossed-up basis of $5.9 million per year and an incremental refund to customers via 
Rider 67 of approximately $4.9 million per year over the Company’s case-in-chief position. 

 
In rebuttal to IG witness Gorman, Ms. Douglas testified there is not a requirement for 

certain prescribed method for Indiana state Excess ADIT amortization, and the Company agrees 
to net the pre-2011 regulatory asset and post-2010 regulatory liability and use the same 
amortization period going forward for both pieces. She stated the Company also agrees to include 
the netted amortization amount in its cost of service for purposes of setting the rate base in this 
proceeding. 

 
As an additional rate mitigation measure, Ms. Douglas testified the Company agrees to 

accelerate the amortization from what was proposed in the case-in-chief to eight years consistent 
with Mr. Blakley’s 8-year recommendation. However, rather than using Rider 67, she stated that 
the amount would be refunded via base rates as Mr. Gorman proposed. 

 
Ms. Douglas also responded to Mr.Gorman’s recommendation regarding the use of the 12-

CP allocation to allocate the federal excess ADIT credit from the TCJA in Rider 67. She explained 
that the Company used the 4-CP allocation consistent with the Company’s agreement in the Duke 
Energy Merger case to fully support the use of the 4-CP method in its next base rate proceeding. 
The Industrial Group was a party to the Settlement Agreement in that proceeding. In addition, she 
stated that updating allocation factors in riders upon approval of new base rates is an accepted or 
expected Indiana precedent. She explained that the TCJA Settlement Agreement in Cause No. 
45032 S2 provides that the allocations factors for the excess ADIT credits resulting from the TCJA 
will use the Retail Original Cost Depreciated Rate Base as updated in the next general base rate 
case proceeding. For these reasons, Mrs. Douglas stated that the use of Retail Original Cost 
Depreciated Rate Base developed in the Company’s cost of service study in this proceeding using 
a 4-CP allocation for production plant is the most appropriate allocation to use for Rider 67 TCJA 
credits considering both Settlement Agreements. Company witness Brian Davey also testified in 
rebuttal and agreed with the approach set forth in Ms. Douglass’ rebuttal testimony regarding the 
treatment of federal excess ADIT and state excess ADIT. His testimony included Table 1 showing 
the proposed adjustments to retail revenue as a result of a variety of different rate making issues. 

 
(I) Commission Discussion and Findings. DEI 

provided evidence discussing their calculation of federal and state income taxes used in the 
calculation of proposed operating income, which included the state and federal income tax rates 
used for calculation of current and deferred income taxes, the impact of other pro forma 
adjustments on income tax expense, the Company’s synchronized interest deduction, the 
Company’s parent interest deduction calculated in accordance with the Muncie Remand, and the 
removal of certain Investment Tax Credit and Excess Deferred Income Tax amortization credits 
which have been proposed to be included in the Company’s Rider 67. The OUCC took exception 
with several issues related to income tax expense, including: (1) the state statutory rate used in the 
income tax calculation; (2) the amount of excess federal ADIT to be allocated to customers, 
specifically recommending that a portion of excess ADIT from the Company’s DEBS service 
company should have been allocated to DEI; (3) the amortization period used for state excess 
ADIT; and (4) the amortization period used for deferred federal protected excess ADIT. The 
Industrial Group also took exception to the amortization period used for the amortization period 
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used for state EDIT and for deferred federal protected EDIT. In addition, the Industrial Group took 
exception with the Company’s proposed allocation of federal EDIT to customers in Rider 67. Other 
than these issues, no party took exception to the Company’s calculation of state and federal income 
taxes, including the pro forma adjustments, calculation of synchronized interest and the 
Company’s parent interest deduction. We therefore find that except for the disputed issues, which 
we will next address, and based on the evidence presented in this proceeding, that the Company’s 
income tax calculation is reasonable. We next address each of the disputed issues. 
 

We first address the issue of the state income tax rate. DEI used the annual state statutory 
blended rate of 5.375% for the 2020 test period to calculate current income taxes and in its revenue 
conversion factor calculation, and the final step of state income tax reductions which will become 
effective July 1, 2021, under current law for calculation of deferred income taxes. The OUCC 
proposed the 4.9% rate that will go into effect July 1, 2021, would be the more appropriate rate to 
use for current income tax and the revenue requirement conversion factor because the 5.375% rate 
is only temporary. They proposed that rates should be set using the lower 4.9% rate, but that Rider 
67 be used to step into that rate to allow the Company to temporarily recover the differential as the 
income tax rate phases down. The Company disagreed, noting that this Commission has previously 
approved use of the annual blended rate appropriate for the test period in other recent rate cases 
during the period of the stepped reductions in state income tax and that state income tax expense 
is an operating income item that is generally managed by the Company between rate cases, subject 
to check in the FAC return and expense. We find that the statutory rate for state income taxes that 
will be effective in 2020, the test year, as proposed by DEI is the appropriate rate to use for state 
income taxes. This is consistent with our approvals of state income tax rates used in other recent 
rate cases for Indiana electrical utilities.  

 
We next address the issue of DEBS excess ADIT. The OUCC recommended that a portion 

of the excess ADIT recorded on the books of the Company’s service company affiliate DEBS 
should have been allocated to DEI in the same manner that DEBS depreciation expense is allocated 
and then passed back to customers as a one-time credit in Rider 67. However, the Company 
provided evidence in rebuttal testimony that income taxes are maintained on the books of DEBS 
and not allocated out to utilities and that any deferred income taxes on DEBS’ books are temporary 
differences and have always been maintained at DEBS, and any adjustments to deferred income 
taxes through the income statement, such as occurred for the federal income tax reduction, should 
remain on DEBS. We are unpersuaded by the OUCC’s argument and are not inclined to require 
the Company to make an adjustment for ratemaking for this excess federal ADIT issue that would 
result in inconsistency with the Company’s accounting for income taxes and service company 
allocations. Further, the DEBS credits to income tax expense that the OUCC proposes be refunded 
to DEI customers were incurred in 2018 as a result of the 2017 Federal Tax Cuts and Jobs Act, for 
which we established a generic proceeding and subdocket for DEI in Cause No. 45032 S2, and we 
find that this issue would have better been addressed by the OUCC in that proceeding. Therefore 
we find that no allocation of past DEBS income tax credits resulting from the federal income tax 
reduction is required by the Company. 

 
We now address the amortization periods for the federal and state excess ADIT. Regarding 

state excess ADIT, we note that the Company agreed with the OUCC’s recommendation to pass 
such benefits back to customers over an eight year period. We find eight years is a reasonable time 
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period as it aligns with the period over which state corporate taxes have been reduced. Further, 
Ms. Douglas concluded that this pass-back could be included in base rates as proposed by Mr. 
Gorman. We find that approach is a reasonable balance of the parties’ positions on the issue. 

 
Regarding federal excess ADIT, we note that the Company’s initial proposal was to pass 

back these credits over the life of the assets that gave rise to them. However, because the 2018 and 
2019 protected excess ADIT has now become unprotected, there is no requirement under the law 
to do so. As such, we find persuasive the arguments to pass these benefits back to customers 
earlier. OUCC and Industrial Group both proposed three-year amortization periods. DEI proposed 
to pass them back over eight years. We acknowledge that eight years is consistent with the 
treatment of the unprotected excess ADIT in the Company’s federal income tax act settlement. We 
find synching up the amortization period for unprotected excess ADIT to the eight remaining years 
is a reasonable and fair outcome.   

 
Finally, we address the allocation method to be used for the pass back of the excess federal 
ADIT using Rider 67. Industrial Group witness Gorman recommended the funds be returned to 
customers in the same manner in which the rates were collected from customers using a 12-CP 
allocation methodology, even though he supports moving to a 4-CP allocation method going 
forward for base rates and riders. DEI disagrees with singling out this one credit item to continue 
to use the 12-CP allocation factor. Rather, the Company proposes the updated 4-CP allocation 
factors in Rider 67 be used. We are persuaded and so find that going forward base rates and 
riders should all be updated to use the same allocation factors approved in this proceeding based 
on the 4-CP methodology; to do otherwise for one credit item would unnecessarily complicate 
the rider filing. 
 

(B) Utility Receipts Tax. Petitioner’s witness Graft testified in 
support of Petitioner’s Exhibit 6-E (CLG), Schedule OTX2, which removed all Indiana URT 
expense from the Company’s test period operating expenses. She testified that currently, the 1.4% 
URT is embedded in base rates or rider rates as part of the revenue conversion factor and is 
included in the Company’s cost of service. Ms. Graft stated the Company is proposing to present 
URT as a separate line item on customer bills as an addition to the cost of utility services similar 
to sales tax, which eliminates the need for the Company to include a provision for the URT in the 
revenue conversion factor and the need for the Company to include URT in its cost of service. In 
his revised direct testimony, Company witness Mr. Davey discussed that the Company did not 
initially include URT in its customer bill impact analysis and clarified the impact of URT on the 
proposed rate increase.  
 

Company witness Mr. Panizza stated that Ms. Graft’s proposal to separately state URT as 
a line item on customer bills comports with Indiana Code 6-2.3-3-4(a), which outlines the 
requirements for the URT. 

 
With respect to the presentation of the Indiana URT, Mr. Gorman contended the 

Company’s September 9, 2019 testimony only partially resolved the URT issue. He added that 
continued citation to the base rate increase of 15.43% even after the URT error was caught was 
misleading, because it is inappropriate to calculate an increase by including taxes in the “before” 
figure while failing to include taxes in the “after” figure. Mr. Gorman noted that Company witness 
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Davey identified the correct Company-wide increase of 17% but left out the correct dollar figure 
for the Company’s requested rate increase. Mr. Gorman testified the correct amount of DEI’s 
requested rate increase is $434.3 million, which includes $41.2 million of URT. 
 

Mr. Davey provided testimony in rebuttal to Industrial Group witness Gorman’s testimony 
related to the URT impacts on the Company’s rate increase request. In the Company’s July 2019 
filing, Mr. Davey indicated the proposed rate increase for total retail customers was 15%. The 
Company’s September 9, 2019 filing clarified the proposed rate increase for total retail was 17% 
and not 15% when the URT is considered. Mr. Davey stated the proposed rate-making change for 
URT provides the flexibility that if the tax is decreased in the future, customers will receive the 
benefit immediately without waiting for the next base rate case.  
 

Mr. Davey stated Mr. Gorman agrees the proposed rate increase with URT is 17%, but he 
claims the Company did not fully correct a perceived problem with the dollar figure for DEI’s 
requested increase. However, the Company’s proposed base rate revenue requirement and its 
proposed base rates in this proceeding are properly reflected without the URT, as the URT will not 
be included in base rate revenue requirements under the Company’s proposal, but rather will be 
included as a separate line item on the customer’s bill. Mr. Davey noted that Tables 1 through 4 in 
his rebuttal testimony address Mr. Gorman’s point of concern. 

 
(I) Commission Discussion and Findings. We find 

Petitioner’s proposal to present URT as a separate line item on customer bills to be reasonable and 
approve this request. We also find that the Company has adequately addressed the Industrial 
Group’s concern regarding the communication of the impact of URT on a customer bill.   
 

10. Conclusion Regarding Petitioner’s Pro Forma Jurisdictional Electric Net 
Operating Income. On the basis of the decisions above and below, we find that Petitioner’s pro 
forma jurisdictional electric net operating income under present rates excluding revenue remaining 
in riders, adjusted to a level which fairly represents its forecasted operations is $473.5 million, 
summarized as follows:8  

 
$ in Millions 2020 

  
Total Operating Revenues 2,571 
Operating Expenses  
  Fuel & Purchased Power Expense 791 
  Operation and Maintenance 561 
  Depreciation and Amortization 586 

                                                 
8 This table is intended to reflect the specific changes directed in this order and is subject to refinement pending the 
energy division reviewed and approved order directed compliance filing. The changes include the application of the 
directed depreciation expenses and cost of capital, denial of proposed pro forma adjustments REV3, REV5, COGS2, 
OM17, OM20, and denial of the amortization for incremental vegetation management expense, as well as the related 
income tax impacts. 
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  Property and other Taxes 69 
  Income Taxes 91 
Total Operating Expenses 2,097 

  
Operating Income 474 

 
When applied to the original cost (also in this case, fair value) rate base determined for 

Petitioner above, this operating income produces a return of 4.64%, which is outside the range 
established in our above findings. Accordingly, on the basis of the evidence and the determinations 
throughout this order, we find that the electric operating income to Petitioner, under its present 
rates for the electric utility service rendered and to be rendered by it, is not sufficient to provide 
Petitioner a fair return upon the fair value of its electric properties used and useful for the 
convenience of the public for the forecasted test period and beyond. Therefore, Petitioner’s current 
rates are unjust and unreasonable.  

 
11. Rate Level to be Authorized. We find that a net jurisdictional operating income, 

excluding revenue remaining in riders, of $582 million is a fair return upon the fair value of 
Petitioner’s electric property used and useful and reasonably necessary for the convenience of the 
public. This provides a fair rate of return of approximately 5.71% which is within the range of 
reasonableness established in our previous findings. In order to provide such utility operating 
income, an increase in Petitioner’s gross annual retail electric operating revenues to $145.9 million 
(excluding items remaining in riders and the utility receipts tax) is required, the increase in 
revenues will give rise to increased tax expense resulting in total operating expenses of $2,134 
million. On that basis, we find that Petitioner’s pro forma operating results will be:9 

 

$ in Millions  2020 
  

Total Operating Revenues 2,717 
Operating Expenses  
  Fuel & Purchased Power Expense 791 
  Operation and Maintenance 561 
  Depreciation and Amortization 586 
  Property and other Taxes 69 
  Income Taxes 128 
Total Operating Expenses 2,134 

  
Operating Income 582 

 
12. Cost Allocation. 
 

                                                 
9 Id.  
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a. Jurisdictional Separation Study. Company witness Diaz supported and 
explained the Company’s jurisdictional separation study. She explained that the financial forecast 
was the starting point for the study, followed by the segregation of the Company’s customers into 
three main categories:  one high-pressure steam customer, wholesale electric customers that 
purchase firm power from the Company and resell it, and retail electric customers that purchase 
power from the Company as ultimate customers.  

 
Ms. Diaz testified that a steam study was performed to allocate Cayuga Station rate base 

items, O&M expenses, administrative and general expenses, depreciation, amortization, and taxes 
to the steam customer. Next, she explained, demand and energy allocators were developed for the 
Company’s non-jurisdictional customers, and production costs and related production expenses 
were allocated to firm native load wholesale customers -- not including the one wholesale 100 
MW contract that is considered a short-term bundled non-native contract. The Company developed 
the system peak demand (and usage) and the applicable wholesale customers’ share of the system 
peak (and usage), with the remainder being the retail portion of DEI’s total system demand (and 
usage), which represents the retail customers’ portion of the maximum electricity load and usage 
imposed on DEI’s electric system. She observed that the wholesale demands and usage for the 
forecasted 2020 period approximated 8%, which approximates the same percentage from the last 
base rate case. 

 
She stated that forecasted revenues related to local facilities (distribution) and MISO 

(transmission) were assigned 100% to retail as the forecasted costs to supply the wholesale 
distribution and transmission services were assigned 100% to retail. She testified that both DEI’s 
forecasted Joint Transmission System costs and revenues were assigned 100% to retail. 

 
She testified that forecasted net plant in-service and associated O&M expenses, as well as 

revenues, related to Wabash Valley’s and IMPA’s shares for Gibson Unit 5 and Wabash Valley’s 
share of Vermillion station were excluded from the development of retail rates, as were costs 
associated with a 50 MW wholesale contract associated with Henry County Generating Station.  

 
She noted that these non-jurisdictional customers (including the steam customer) and 

associated costs were treated as non-jurisdictional for purposes of this proceeding, while the retail 
electric customers and other retail assignments are the jurisdictional customers and activity for 
purposes of this proceeding. 

 
Industrial Group witness Dauphinais contended that the short-term 100 MW bundled 

capacity and energy contract should be allocated to the wholesale jurisdiction in the jurisdictional 
separation study, in the same manner as are traditional wholesale firm native load sales contracts. 
Additionally, Mr. Dauphinais argued that the Commission should impute as long-term wholesale 
sales for jurisdictional study purposes, the amount of historical long-term wholesale sales that have 
terminated since 2013 that have not been replaced with new long-term wholesale contracts.  

 
In rebuttal testimony, Company witness Davey testified that the Company disagrees with 

treating short-term bundled non-native sales as if they are traditional wholesale native-load sales 
in the jurisdiction separation study. Mr. Davey testified that the Company’s net revenue-sharing 
proposal is much-more reasonable for these types of contracts, recognizing the difference between 
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these short-term contracts and long-term traditional native-load contracts. Further, Mr. Davey 
testified that imputing a nonexistent wholesale sale in the jurisdiction separation study is 
unprecedented and would be a clear departure from traditional ratemaking. Further, it would be 
unreasonable in this instance, he emphasized, as retail customers are already being allocated a 
lower percentage of the production demand costs than they were at the time of the last base rate 
case. He also testified that the Company makes no long-term planning decisions based on this 
contract, further differentiating it from traditional wholesale native load sales.   

 
i. Commission Discussion and Findings. Based on the evidence, we 

find that DEI’s jurisdictional separation study as presented and supported is a reasonable allocation 
of costs among the various jurisdictions, both its wholesale and retail electric and steam 
jurisdictions. We decline to accept the Industrial Group’s proposal to make adjustments for 
historical long-term wholesale sales that have terminated in a managed amount in recent years. 
Ms. Diaz testified that the level of sales allocated to wholesale in the jurisdictional separation study 
is approximately the same as it was in the Company’s last rate case several years ago, and Mr. 
Davey testified that in this case, retail customers are being allocated a lower percentage of 
production demand costs than they were in the last base rate case. These facts are persuasive and 
as such we find that imputing a historical level of sales, for the circumstances in this proceeding, 
is not needed. 
 

We also reject the Industrial Group’s proposal to allocate the one existing short-term 
bundled sales contract to the wholesale jurisdiction in the separation study. The testimony of Mr. 
Swez and Mr. Davey make clear that this contract differs markedly from traditional long-term 
wholesale native load contracts that are allocated to wholesale in the jurisdictional separation study 
process, and significantly, the evidence shows that the Company does not plan or build for this 
contract, in contrast to traditional wholesale native load customers. For these reasons, we reject 
the proposal to allocate costs to this short-term bundled contract in the jurisdictional separation 
study.   

 
However, the evidence shows this specific contract will continue to exist throughout the 

test-year of this proceeding and the contracting strategy is an attempt to opportunistically create 
value for the Company and its retail customers by creating sales revenues that would otherwise 
not exist in the current power market. Accordingly, while we decline to apply an adjustment to the 
jurisdictional separation study, we will address this contract through its treatment as a retail rate 
revenue requirement credit and ongoing Rider 70 tracking from this test-year amount as discussed 
further below. 

 
b. Class Cost of Service Study. Ms. Diaz presented the Company’s class cost-

of-service study, which allocates total Indiana retail jurisdictional rate base, revenues and expenses 
to each rate schedule. She explained that the Company used a 3rd party application, PowerPlan 
regulatory suite, to support this base rate case proceeding. She further explained that PowerPlan 
assigned data into function (Production, Transmission, Distribution, and Customer) and sub-
functions. The function data then populates the Separation step, wherein the data is separated 
between a Steam Customer and all other Electric customers. The electric data feeds and populates 
the Jurisdiction Separation step, wherein the data is separated between Indiana Retail and 
Wholesale. Ms. Diaz testified that the Indiana Retail data feeds and populates the Retail Rate 
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Codes, wherein the data is separated by each rate schedule and grouped into customer classes for 
rate design processing.  

 
Ms. Diaz noted that in its retail cost of service study, the Company performed allocations 

for production plant using both a 4-CP and 12-CP methodology to its rate schedules based on the 
Commission’s directive that it do so in Cause No. 42873. Ms. Diaz testified that the 4-CP demands 
used were the average of the maximum retail demands for the historical twelve-month period 
ended June 30, 2018. The 4-CP peak period average included the months of August 2017, 
September 2017, January 2018, and June 2018. Ms. Diaz stated that the Company elected to apply 
5.1% as the subsidy/excess reduction in lieu of a larger subsidy/excess reduction that would have 
increased proposed residential rates more but lowered the rate impacts to other classes. 

 
Messrs. Eckert, Watkins, expressed displeasure at the Company’s use of third-party 

software, which required an on-site visit to review the Company’s Cost of Service Study. OUCC 
witness Watkins testified that while it is his opinion that the 4-CP method does not reasonably 
reflect cost causation, the OUCC previously agreed not to oppose the 4-CP method in Cause No. 
42873. Mr. Watkins testified that settlements involve give and take and Mr. Watkins stated that he 
was not privy to why that was part of the settlement. Nonetheless, Mr. Watkins stated that the 
agreement not to oppose does not change the flaws in the 4-CP methodology. Mr. Watkins stated 
that cost allocation methods that only consider peak loads (demands) such as the 1-CP and 4-CP 
do not reasonably reflect cost causation for electric utilities because these methods totally ignore 
the type and level of investments made to provide generation service. 

 
Industrial Group witness Phillips recommended that the Company allocate its production 

plant and transmission plant on a 4-CP method. Mr. Phillips stated that the average of the 12-CP 
is no longer reflective of Duke’s current or projected loads, or those used by MISO to determine 
Duke’s reserve margin and capacity requirements. Mr. Phillips further testified that Duke’s 
proposed method of distributing its requested rate increase to classes reduces existing interclass 
subsidies by only 5% and results in rates that continue to contain massive subsidies and are not 
reflective of cost. Mr. Phillips stated that a much greater level of subsidy reduction is necessary 
and appropriate. In cross-answering testimony, Mr. Phillips testified that attempting to classify the 
majority (70%) of Duke’s production investment as being energy-related is flawed and 
inconsistent with prior Commission findings. Also, in his cross-answering testimony, Mr. Phillips 
contended that the OUCC’s argument to not reduce the subsidy is contrary to the policy of the 
Commission.  

 
Joint Intervenors witness Wallach, Schlissel, and Howat repeated allegations that were 

included in the Motion to Amend Procedural Schedule regarding Petitioner’s Cost of Service 
Study. Mr. Wallach testified that the Company’s cost of service study over-allocates production 
plant costs to classes with low load factors by inappropriately classifying all such costs as demand-
related. Mr. Wallach asserted it would be proper to reclassify the Company’s production plant 
costs using the Equivalent Peaker method. Mr. Wallach testified that the cost of service study 
compounds this error by allocating demand-related plant costs based on each class’s contribution 
to system peak in the four months of the year with the highest system peak demands (“4-CP 
allocator”), rather than based on the contribution to system peak throughout the year (“12-CP 
allocator”). In addition, Mr. Wallach testified that the Company’s cost of service study over-
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allocates distribution plant costs to low-coincidence classes by allocating demand-related 
distribution plant costs on the basis of customer maximum demand, rather than based on customer 
demand coincident with class peaks. In cross-answering testimony, Mr. Wallach reiterated his 
opinion that the 4-CP allocator does not reasonably reflect his assessment that system peak 
demands in all months of the year contribute to the Company’s reserve requirements and need for 
reserve capacity. 

 
Messrs. Pinegar and Davey addressed concerns with the Cost of Service Study. Mr. Pinegar 

explained that the Company sought to be transparent in addressing concerns with the Cost of 
Service Study. He testified that, although Petitioner complied with the rules, Company personnel 
created an Excel-based replica of its cost of service model for the use of the parties and agreed to 
run modeling changes at their request. Mr. Davey testified that using the PowerPlan proprietary 
model for the cost of service study has benefits in terms of accuracy of data, consistency across 
jurisdictions, and efficiency because it has direct input feeds from the Company’s forecasting tool 
and accounting tools minimize the chance of error. 

 
Ms. Diaz testified that she did not agree with OUCC witness Watkins’ testimony that the 

4-CP methodology does not reasonably reflect cost causation. Ms. Diaz noted the selection of a 4-
CP or 12-CP is at the Commission’s discretion. However, Ms. Diaz stated that a company with a 
relatively flat load profile throughout the year would typically allocate demand costs on a 12-CP 
basis because a 12-CP methodology allocates demand costs based on an assumption that capacity 
is built to meet the demand season-to-season, month-to-month and not just the maximum load on 
the system at any one given time or any one segment of the year. In contrast, Ms. Diaz stated that 
a peaking utility would allocate demand costs more typically on a multiple-month basis, which 
assumes that the load profile has a pronounced peak during those peak usage months. 

 
Ms. Diaz stated that if the cost allocation for production plant were allocated 70% 

energy/30% demand as proposed by Mr. Wallach, it would shift the design of rates by increasing 
energy charges more than what is already being proposed as part of this proceeding. Ms. Diaz 
stated that historically, this Commission has not accepted an electric cost of service study that 
classifies a portion of production plant as energy-related and has consistently rejected the use of 
this methodology and there is no reason to depart from this practice. Ms. Diaz noted that utilizing 
a blend of demand and energy to allocate production investment contradicts the argument that 
there are peaks on the DEI electric system. 

 
Ms. Diaz also disagreed with Mr. Wallach’s recommendation that distribution plant costs 

be allocated based on diversified class demand instead of non-coincident peak and that costs of 
primary poles and conductors be allocated on diversified class demand exclusively. Ms. Diaz noted 
that DEI’s practice for allocation of secondary poles, conductors, and line transformers, which 
uses NCP demand that is the average of the 12 individual customer level peaks has been in place 
since 1994, when it was approved in Cause No. 40003. Ms. Diaz stated there have not been 
substantive changes in how customers connect to the distribution system from prior retail cases 
which would warrant a change in cost assignment in this proceeding. 

 
Ms. Diaz stated that the Company elected to apply a modest 5.1% as the subsidy/excess 

reduction in lieu of a larger subsidy/excess reduction that would have increased proposed 
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residential rates more while lowering the rate impacts to other classes. Ms. Diaz stated the decision 
as to which subsidy/excess percentage to apply was a result of the overall strategic decision 
described by DEI to keep residential customers at a proposed increase of lower than 20% 
(exclusive of taxes separately shown on a customer’s bill) while also considering the proposed rate 
of increase across the rest of the retail classes.   

 
Kroger witness Bieber recommended the Commission reject Mr. Wallach’s utilization of 

the Equivalent Peaker method to classify production costs. He also testified the Commission 
should accept Mr. Philips’ recommendation to use the minimum distribution system method to 
classify certain distribution plant costs as customer-related. 

 
i. Commission Discussion and Findings. Throughout this proceeding, 

various parties have raised issue regarding DEI’s use of a third-party proprietary software model 
for its cost-of service study. Specifically, 170 IAC 1-5-15(e), (f) and (g), provide with respect to 
cost of service studies that: (1) such information shall be confidential and protected from 
disclosure, and (2) if it is impossible or impractical for the electing utility to provide such 
information electronically, the electing utility shall make such information available to the 
Commission staff and any other party (subject to a nondisclosure agreement) during normal 
business hours, on the electing utility’s premises, a computer and all software used to create and 
store such information. On November 21, 2019, Commission staff made an onsite visit to review 
the software and several intervenors were present or available by telephone. We find that DEI’s 
Cost of Service Study fully complied with the Commission rules.  

 
(A) Allocation of Production Related Costs; 4-CP versus 12-CP. 

Using the 4-CP methodology represents a change in the manner in which production- related costs 
have been allocated in the Company’s prior rate cases. In PSI Energy, Inc., we held that a change 
in cost allocation methodology can have significant impacts on customer classes and, thus, such a 
change should not be lightly undertaken, especially where so much of the plant was in service at 
the time of the utility’s last rate case. Cause No. 42359, p. 102, 2004 WL 1493966 (IURC 
5/18/2004).    

 
The evidence of record reflects that significant operational changes have taken place since 

Petitioner’s last rate case. The Company’s last rate case filed by PSI was Cause No. 42359, which 
was filed at the end of 2002 and was decided by Commission Order dated May 18, 2004. While 
our decision in this proceeding is driven by DEI’s specific service characteristics, we note that the 
circumstances in the wholesale market and the related impact on DEI’s operation is one such 
change. At the time DEI received an order in its last rate case, MISO had only recently been formed 
and approved by FERC as an RTO. Currently, MISO establishes capacity requirements for its 
member utilities based on peak demand and reserve criteria. Consequently, DEI’s capacity needs 
are now determined by its contribution to the MISO system’s peak, which occurs consistently in 
the summer period. In addition, the bargain reached in Cause No. 42873 by the settling parties, the 
OUCC among them, included self-imposed constraints on this topic that we find should be given 
at least a measure of weight. The evidence in this proceeding does not support a finding that use 
of a 4-CP methodology is unreasonable or unjust. Accordingly, given the foregoing wholesale 
market changes, the service characteristics of DEI, and the previous bargains of several of the 
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parties, we find the use of a 4-CP methodology as presented by Petitioner is reflective of cost 
causation and is approved.   

 
(B) Demand/Energy Allocators. Petitioner proposed to classify 

electric generation production plant as 100% demand related. The energy-weighted demand 
allocation methodologies proposed by Joint Intervenors do not recognize that production plant 
costs are fixed in nature and exist regardless of how much energy customers consume. Because 
production plant capacity is required to meet peak demand requirements, plant capacity costs are 
appropriately allocated to customers based on their contribution to peak demands, since there is a 
direct relationship to the demand that customers place on the system. Based on the evidence in this 
proceeding we decline to allocate production cost based on energy consumption.  

 
(C) Allocation of Distribution Plant Costs. Joint Intervenors proposed 

an alternative methodology of allocating distribution plant. Joint Intervenors’ proposed allocation 
of distribution plant fails to recognize that DEI’s practice for allocation of secondary poles, 
conductors, and line transformers, which uses NCP demand that is the average of the 12 individual 
customer level peaks, has been in place since 1994, when it was approved in Cause No. 40003. 
This standard practice recognizes that as the distribution equipment used to deliver power gets 
closer in proximity to the customer, the equipment varies based on the size of the customer. As 
such, the individual customer’s load is what gives rise to the amount of costs incurred and 
determines the cost assignment. Nothing has changed in this regard. Accordingly, we approve the 
Company’s allocation methodology for distribution plant. 

 
(D) Subsidy/Excess Adjustment. Guided by the concept of gradualism, 

the Company has proposed a method of distributing the rate increase approved herein in a manner 
to reduce current interclass subsidies by 5.1% based on a desire to limit any class specific rate 
increase to 20%. However, because the authorized revenue increase approved in this order is not 
the same as that used by the Company to develop the proposed 5.1% subsidy reduction, we find it 
is reasonable to direct a different reduction that still upholds the Company’s goals. Accordingly, 
we find that a 25% subsidy reduction, constrained such that no specific rate class experiences an 
increase that is more than 25% higher than the overall increase, is reasonable and shall be reflected 
in compliance filings submitted in this proceeding.   

 
13. Rate Design.   
 

a. HLF and LLF. Petitioner’s witness Bailey supported the design of Rate 
LLF - Schedule for Low Load Factor Service (“Rate LLF”); and Rate HLF - Schedule for High 
Load Factor Service (“Rate HLF”). Mr. Bailey testified that the Company’s rate design objectives 
for those rate schedules had not changed. Mr. Bailey described the customer charges and rate 
blocks for both rates. Mr. Bailey explained that the rates are designed to unbundle costs to provide 
more accurate price signals and reduce the inter-voltage subsidy and excess revenues.  

 
Mr. Bailey testified that there are no proposed structural changes to Rate HLF or Rate LLF. 

However, the Company proposed changes to the Time of Use (“TOU”) Riders, including changing 
the On-Peak and winter periods and eliminating the Rate Equalization Adjustment. Mr. Bailey 
stated that to the extent customers reduce their bills under the TOU Riders relative to their former 
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standard bill, DEI proposes to include the shifts to these rates in a migration adjustment. Mr. Bailey 
also testified that the Company also was proposing an Experimental Market Pricing Program and 
an Experimental Demand Management and Stability Program applicable to Rate LLF and Rate 
HLF. 

 
With respect to the Experimental Market Pricing Program and an Experimental Demand 

Management and Stability Program, OUCC witness Boerger recommended that the Company 
collect data on customers’ behavior and study the effect of any behavioral changes on its costs of 
providing service, and be required to present this information and analysis at the time a request is 
made to extend or expand the programs.  

 
Industrial Group witness Phillips recommended grandfathering customers on the existing 

TOU rate to avoid harsh impacts associated with the new rate design. Mr. Phillips further 
recommended expansion of the Market Pricing Program to allow up to 100 MW of load above 
what is known as the Customer Baseline Load. Mr. Phillips also suggested interruptions under the 
Demand Management and Stability Program allow for 24-hour notice.   

 
Walmart witness Chriss recommended the Commission require DEI to recover 100% of 

demand-related costs on the demand charge for the HLF rate schedules. Mr. Chriss testified that 
this recommendation is consistent with the stated purpose of HLF to serve high load factor 
customers and consistent with cost of service-based ratemaking. 

 
Kroger witness Bieber likewise testified that the Company’s rate design for Rate HLF 

secondary understates the demand charge while overstating the energy charge relative to the 
underlying cost components. Mr. Bieber stated that the Company’s proposed Rate HLF secondary 
rate is designed to only recover 75% of demand-related fixed costs, while the energy charge would 
recover 155% of energy-related costs. Mr. Bieber recommended a rate design that will increase 
the demand-related charges while reducing the energy charges by a corresponding amount to 
recover DEI’s total proposed revenues for the Rate HLF schedule. 

 
Mr. Bieber recommended that the Company’s proposed migration adjustment should be 

allocated to the Rate LLF secondary schedule. Mr. Bieber stated that Rate LLF secondary already 
is a subsidized rate that shields customers from the impacts of demand charges, while Rate HLF 
secondary is a large subsidy provider. 

 
Mr. Bailey disagreed with the recommendation of witnesses Chriss and Bieber that all 

demand related charges should be in the demand charge and energy costs in the energy charge. 
Mr. Bailey stated that rate design is a much more complex process. He stated that both witnesses, 
while supportive of cost based rate design, miss an important translation between cost of service 
and rate design. This occurs, he stated, by failing to recognize that all demands are not created 
equal. This failure to recognize differences in demand can result in a distortion of prices of a rate 
schedule. He explained that all demand elements from the cost allocation process are incorporated 
into rate design on a noncoincident basis. He noted that noncoincident demands for Rate HLF are 
approximately 25% higher than coincident demand, and about 19% higher than the class 
diversified demands. Accordingly, using noncoincident demands as a “common denominator” 
dilutes the other demand elements. He testified that the result of such dilution is that high load 
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factor customers, who have higher coincidence with the system peak as load factor increases, can 
drive their costs below the actual cost of providing service. Given the practical need to design rates 
using such a “common denominator,” he stated the rate designer’s task is to design a rate that best 
mimics the cost of serving customers across a range of usage without all cost elements strictly 
defined by the rate structure. He explained that a common method to address that noncoincident 
demands for HLF are relatively higher is to use what is called “tilting” – including some portion 
of demand costs in the energy charge. He testified that with this type of design, the higher load 
factor customers, as coincidence increases, are assigned some additional fixed costs that they are 
in fact imposing on the system through their consumption of energy. Mr. Bailey provided 
illustrative examples to demonstrate these concepts, including an illustration of the relationship 
between load factor and coincidence factor (a “Bary Curve”) using actual load research from the 
Company’s secondary Rate HLF customers. This evidence, he stated, shows that as load factor 
increases, system coincidence increases as well; and further, that if rates are not tilted, all 
customers would pay the same level of fixed costs irrespective of their coincident peak demands 
which cause the most expensive part of the system, (i.e., production and transmission). Such a non-
tilted rate design, he stated, produces subsidies for the highest load factor customers, while the 
lowest load factor customers pay more than the cost to serve. He testified that a tilted rate, in 
contrast, minimizes the subsidies within the class, by shifting some of the demand costs to the 
energy portion of the rate. He summarized his testimony on this point by concluding that the 
intervenors’ arguments are flawed, and a tilted rate structure is reasonable and appropriate. Mr. 
Bailey recommended that the Company’s proposed structure, as modified by the Commission’s 
final determination of revenue requirement, be approved. 

 
Mr. Bailey did not oppose Mr. Bieber’s proposal that the migration adjustment be allocated 

to the Rate LLF secondary schedule. Mr. Bailey noted that the class impacts of this 
recommendation are relatively small. Mr. Bailey stated that while Mr. Bieber’s recommendation 
may precipitate additional migrations away from Rate LLF, he would expect this to be relatively 
small. Therefore, Mr. Bailey stated that the Company has no major objection to Mr. Bieber’s 
recommendation. 

 
Mr. Bailey disagreed with Mr. Phillips proposed expansion of the Market Pricing Program 

to allow up to 100 MW of load above the Customer Baseline Load, as well as his recommended 
24-hour notice for the interruptible provisions of the Demand Management and Stability Program. 
Mr. Bailey indicated that Petitioner would agree to Dr. Boerger’s recommendation that the 
Company collect data on customers’ behavior and study the effect of any behavioral changes on 
costs of providing service, as well as be required to present this information and analysis at the 
time a request is made to extend or expand the programs. 

 
Mr. Bailey also agreed with Mr. Phillips’ recommendation to grandfather customers on the 

existing TOU rate. Mr. Bailey stated that Mr. Phillip’s recommendation is reasonable. Mr. Bailey 
stated that these TOU rates are distinct line items in cost of service, and will be allocated their 
proportionate increase pursuant to final determination of the revenue requirement. 

 
i. Commission Discussion and Findings.   
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(A) Design of Rates HLF and LLF. No party opposed 
Petitioner’s proposed connection charges for Rates HLF and LLF or the declining block structure. 
However, both Walmart witness Chriss and Kroger witness Bieber recommended the Commission 
require DEI to recover 100% of demand-related costs from the demand charge for the HLF rate 
schedules.  

 
We are not persuaded that the change in rate design proposed by Walmart and Kroger is in 

the public interest. In particular, we are concerned about the impact this proposal would have on 
members of the rate class that have lower load factors. Mr. Bailey testified that making the changes 
proposed by Walmart and Kroger could actually drive the costs of high load factor customers 
below the cost of providing service.   

 
Petitioner’s proposed methodology for allocating demand avoids the potential for a 

disproportionate amount of cost being borne by low load factor customers by taking into account 
the difference between “coincident” and “noncoincident” peak demand. “Coincident peak 
demand” is the demand of a customer (or a class of customers) at the time of the supplier’s system 
peak demand. “Noncoincident demands” refers to a customer’s (or a class of customers’) peak 
demands regardless of when they occur. The evidence supports that noncoincident demands for 
Rate HLF are approximately 25% higher than coincident demand, and about 19% higher than the 
class diversified demands.  

  
Treating coincident and noncoincident demand the same as proposed by Walmart and 

Kroger would result in more costs being unjustifiably borne by the lower load factor customers in 
the class. Accordingly, we find that Company’s proposed structure for Rates HLF and LLF should 
be approved. 

 
(B) HLF and LLF Experimental Rates. No parties opposed 

the experimental programs the Company proposed. However, Mr. Phillips suggested that they be 
modified. Mr. Phillips’ recommendation that the Market Pricing Program be expanded to allow up 
to 100 MW of load above the Customer Baseline Load would shift additional financial risk to the 
Company. Mr. Phillips’ recommendation that the Demand Management and Stability Program 
allow for 24-hour notice would not allow the Company to include this load as a curtailable resource 
under MISO requirements. Accordingly, we find that the Experimental Market Pricing Program 
and Experimental Demand Management and Stability Program as proposed by DEI should be 
approved. 

 
Consistent with Dr. Boerger’s recommendation and Petitioner’s agreement thereto, we 

further find the Company should collect data on customers’ behavior and study the effect of any 
behavioral changes on its costs of providing service. Petitioner shall present this information and 
analysis at the time it is made to extend or expand the programs. 

 
(C) Time of Use Rates. The Company proposed to modify the 

TOU Riders applicable to Rates HLF and LLF. The Company proposed to:  (i) include the month 
of March in the Winter season because it presents similar characteristics as the traditional Winter 
month of December; and (ii) change the Winter On-Peak period to 6 a.m. to 2 p.m. and 6 p.m. to 
9 p.m. Eastern Standard Time. In response to Industrial Group witness Phillips’ concerns about 
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the potential for harsh impacts associated with the new rate design on existing customers, the 
Company agreed to grandfather customers on the existing TOU rate. Subject to the foregoing 
agreement regarding existing customers, we find that Petitioner’s changes to the TOU Riders 
applicable to Rates HLF and LLF, including grandfathering of existing TOU customers, should be 
approved.  

(D) Rate Migrations. No party opposed Petitioner’s proposed 
migration adjustment for the expected migration between the Rate HLF and Rate LLF secondary 
rate schedules. However, Kroger witness Bieber recommended that the migration adjustment be 
allocated to the Rate LLF secondary schedule. Mr. Bieber noted that Rate LLF secondary is already 
a subsidized rate that shields customers from the impacts of demand charges, while Rate HLF 
secondary is a large subsidy provider. Petitioner’s witness Bailey agreed to Mr. Bieber’s 
recommendation. Accordingly, we approve the proposed migration adjustment but direct DEI to 
allocate the entire migration adjustment to the Rate LLF secondary schedule.  

 
b. RS and CS. Petitioner’s witness Bailey supported the design of Rate RS - 

Schedule for Residential and Farm Service (“Rate RS”) and Rate CS - Schedule for Commercial 
Service (“Rate CS”). Mr. Bailey testified that Duke is proposing two rate design options relating 
to Rate RS and Rate CS. The Company’s first, and preferred option, would apply if the Company 
were allowed to implement decoupling; its second option is without decoupling. Mr. Bailey stated 
that for the development of the two residential structures, the Connection Charges are $9.80 (with 
decoupling) and $10.54 (without decoupling), respectively, compared to the current charge of 
$9.01 per month. Mr. Bailey stated that for Rate CS, the Connection Charges are $9.27 (with 
decoupling) and $10.70 (without decoupling), respectively, compared to the current charge of 
$9.01 per month. Mr. Bailey also described the declining block structures for Rate RS and Rate 
CS. Finally, Mr. Bailey described three dynamic pricing pilot rates for both rate schedules. 

 
OUCC witness Watkins testified that a direct customer cost analysis approach is the proper 

methodology to be used to design customer charges. Under this approach, Mr. Watkins stated there 
is no provision to include corporate overhead expenses or any other indirect costs in the customer 
charge. Mr. Watkins stated that the Residential direct customer cost is calculated to be between 
$8.59 and $8.87 per month. Mr. Watkins explained that the lower cost of $8.59 is based on a 9.0% 
return on equity as recommended by OUCC witness David Garrett, while the higher cost of $8.87 
is based on the Company’s requested return on equity of 10.40%. Mr. Watkins stated that although 
his customer cost analysis indicates a customer charge of no more than $8.59 is warranted, he 
recommend the current Residential monthly customer charges of $9.01 for both Rate RS-General 
and Rate RS-High Efficiency be maintained. 

 
Mr. Watkins noted that Mr. Bailey recommend reducing the discount in the second and 

third usage blocks under both of his rate design options (with and without decoupling). Mr. 
Watkins stated that in his opinion, this is a step in the right direction.   

 
Mr. Watkins did not object to the proposed pilot rates. However, Mr. Watkins stated that 

if the pilots were approved, the Company should keep and maintain specific records on a customer 
by customer basis that compares each customer’s actual bills (and billing determinants) to those 
that would have resulted under Rate RS. Furthermore, Mr. Watkins stated the Company should be 
required to submit detailed reports, data, and workpapers to the Commission, OUCC, and other 
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interested parties on at least an annual basis concerning customer impacts and changes and in 
energy usage and peak load as a result of the critical peak pricing structure.  

 
Joint Intervenors witness Wallach testified that the Commission should reject the 

Company’s proposal for the residential connection charge. Mr. Wallach stated that a $9.80 
residential connection charge would recover $0.76, or about 8%, more than the actual cost to 
connect a residential customer. Mr. Wallach further testified that by the Company’s own 
admission, a $10.54 residential connection charge would exceed the Company’s (overstated) 
estimate of the cost to serve. Consequently, the Company’s proposal for a $10.54 residential 
connection charge runs contrary to long-standing principles for designing cost based rates since it 
would inappropriately shift recovery of demand-related costs from the volumetric energy rate to 
the fixed connection charge. Mr. Wallach stated that a monthly connection charge of $9.01 would 
provide for the recovery of the cost of meters, service drops, and customer services required to 
connect a residential customer.  

 
Mr. Wallach further stated that Company lacks a reasonable basis for continuing to employ 

a declining-block rate structure for residential energy rates. Mr. Wallach stated that the Company’s 
declining-block rate structure would recover demand-related costs at a higher rate in the first 
energy block than in the second and third blocks, and thereby would further dampen energy price 
signals and promote inefficient customer behavior. In his cross-answering testimony, Mr. Wallach 
also recommended the Commission reject the Company’s proposed block rate structure in either 
the with-RDM or without-RDM rate structure. 
 

Mr. Bailey testified that the Company’s declining rate block structure, is reasonable, 
appropriate and supported. Mr. Bailey stated that the design of Rate RS is supported by modeling. 
Mr. Bailey noted that the Company’s proposal, without decoupling, represents an approximate 
across-the-board increase to the residential rates. 

 
With respect to the dynamic pricing pilot programs, Mr. Bailey agreed Mr. Watkins’ 

recommendation to “keep and maintain records on a customer by customer basis” is reasonable. 
However, Mr. Bailey noted that the current billing system does not support “shadow billing”, 
which is billing under a rate other than the customer’s selected rate. Mr. Bailey indicated that the 
Company can commit to tracking load impacts during pricing events and filing those with the 
Commission annually and on a schedule which would allow for the analysis of the data collected 
for a year of pricing events. Mr. Bailey stated that a three to six-month lag is appropriate to perform 
this type of analysis. 

 
Petitioner’s witness Diaz testified that the Company is also cognizant that retail customers 

do not want an increased fixed customer charge. Therefore, Ms. Diaz stated that the Company has 
stayed consistent with its most recent retail rate case of including meters and customer accounts in 
the fixed connection charge, and not expanding that charge to potentially include every distribution 
component necessary to provide service such as substations, wires, poles, etc. Ms. Diaz testified 
that the proposed fixed connection charge is cost-based and reflects fully embedded costs that 
include direct costs, overheads and uncollectible account costs, which represent the totality of costs 
to connect our customers to our system as defined by the Company in this proceeding. 
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i. Commission Discussion and Findings.   
 

(A) Residential Connection Charges. Both Joint Intervenors 
and OUCC opposed Petitioner’s proposed increase to the customer charge from $9.01 to $9.80 
(with decoupling) and $10.54 (without decoupling). In reviewing the reasonableness of 
Petitioner’s proposed residential connection charge, it is important to examine 
connection/customer charges approved for other electric utilities in the State. In Indianapolis 
Power & Light Co (“IPL 2016 Rate Order”), we approved increases in IPL’s customer charges 
from $6.70 to $11.25 (for less than 325 kWh/month) and $11.00 to $17.00 (for greater than 325 
kWh/month). Cause No. 44576, 2016 WL 1118795, at *76 (IURC March 16, 2016) order 
corrected, 2016 WL 1179961 (IURC March 23, 2016). In the IPL 2016 Rate Order, we noted the 
increase in the customer charge was a “move toward a more fixed and variable rate design 
consistent with traditional cost causation principles,” while being “demonstrably short of SFV 
rates.” The Court of Appeals affirmed the IPL 2016 Rate Order in Citizens Action Coalition of 
Indiana, Inc. v. Indianapolis Power & Light Company, 74 N.E.3d 554, 555 (Ind. Ct. App. 2017).  

 
Subsequent to issuing the IPL 2016 Rate Order, we approved a settlement in NIPSCO’s 

base rate case (“NIPSCO 2016 Rate Order”) which increased the monthly customer charge from 
$11.00 to $14.00 for NIPSCO’s residential customers. In approving the customer charge increase 
included in the settlement in that case, we again noted “the increase to the customer charge was a 
move toward a more fixed variable design consistent with traditional cost causation principles, 
while being demonstrably short of straight fixed variable rates.” (NIPSCO 2016 Rate Order at 88). 
Again, Joint Intervenors appealed the Order and challenged the increase in fixed monthly charges, 
but the Court of Appeals affirmed the approval of the NIPSCO settlement in all respects. See 
Citizens Action Coalition v. Northern Indiana Public Service Co., 2017 WL 1399850 (Ind. App. 
2017).  

 
Against this backdrop, we decline to find that Petitioner’s modest increase in the residential 

connection charge would inappropriately shift recovery of demand-related costs from the 
volumetric energy rate to the fixed connection charge as suggested by the Joint Intervenors. To the 
contrary, the evidence of record reflects that the proposed fixed connection charges are cost-based 
and reflect embedded costs of connecting customers to Petitioner’s system. Accordingly, we 
approve Petitioner’s proposed increase to the fixed charges. Because we are not approving 
Petitioner’s decoupling proposal as discussed below, we find that the fixed connection charges for 
Rate RS and Rate CS should be $10.54 and $10.70, respectively.  

 
(B) Residential Declining Block Rates. OUCC witness 

Watkins testified that Petitioner’s declining block rate structure is a step in the right direction and 
recommended it be approved. Joint Intervenor witness Wallach, however, testified that the 
Company lacks a reasonable basis for continuing to employ a declining-block rate structure for 
residential energy rates and supports a flat volumetric energy charge.   

 
The record shows the Company’s proposal is more cost-justified than one that collects 

demand-related costs through a flat volumetric energy charge. Mr. Bailey testified that the design 
of Rate RS is supported by modeling, which was provided to the parties in this Cause. We further 
note that in the IPL 2016 Rate Order, we found that replacing declining block energy rates with 
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inclining block rates could result in harm to customers that use an above average amount of energy. 
Re Indianapolis Power & Light Co., Cause No. 44576, at 72. We find Petitioner’s proposed 
continuation of the declining block rates should be approved.  

 
(C) Dynamic Pricing Pilots. The Company proposed three 

unique rate designs for each of Rates RS and CS: (i) Schedule CPP: Critical Peak Pricing; (ii) 
Schedule VPP: Variable Peak Pricing; and (iii) Schedule VPP-D: Variable Peak Pricing with 
Demand. No party opposed any of the three optional rate designs. The OUCC, however, proposed 
certain reporting and record keeping requirements which the Company agreed to comply with. 
Based on the evidence presented by Petitioner in support of the dynamic pricing rate designs we 
find that they should be approved subject to Petitioner’s complying with the recordkeeping and 
reporting requirements in the manner described by Mr. Bailey. 

 
c. Revenue Decoupling Mechanism. Petitioner’s witness Hansen supported 

Petitioner’s proposed five-year revenue decoupling mechanism (“RDM”) proposal. Mr. Hansen 
stated that the RDM is intended to complement DEI’s proposed dynamic pricing pilots, potential 
retail rate design changes, energy efficiency programs, the Company’s current volt/VAR 
optimization project, and address other external changes contributing to reductions in electricity 
usage by residential and small commercial customers. Mr. Hansen stated that for residential and 
small commercial customers, the RDM would make the Company indifferent to the effects of 
customer response to dynamic pricing pilots, modifications to the current default rate designs, 
implementation of volt/VAR optimization, and successful implementation of energy efficiency 
programs. 

 
Mr. Hansen stated the RDM would include a deferral tracking account in which the 

difference between allowed and actual revenue toward fixed cost recovery would be recorded. Mr. 
Hansen stated that over-recovery of allowed fixed-cost revenue (when RDM allowed fixed-cost 
revenue is lower than actual fixed-cost revenue) would result in a rate decrease in a future period. 
Conversely, Mr. Hansen testified that under-recovery of allowed fixed-cost revenue (when RDM 
allowed fixed-cost revenue is higher than actual fixed-cost revenue) would result in a rate increase 
in a future period. Mr. Hansen noted that the RDM would completely replace the recovery of lost 
revenues in the Company’s EE Rider for residential and small commercial customers.   

 
OUCC witness Dr. David E. Dismukes, PhD testified that the Company’s RDM proposal 

should be rejected for a number of reasons. First, Dr. Dismukes stated that the Company’s 
proposed RDM is inconsistent with the Commission’s past policies regarding decoupling 
mechanisms for electric utilities and the Sales Reconciliation Component (“SRC”) approved for 
natural gas utilities.  

 
In addition, Dr. Dismukes testified that the Company did not show that its efficiency 

activities or proposed rate design changes have, or will have, a negative financial impact on its 
ability to earn its allowed rate of return. Dr. Dismukes noted that on a historical basis, the 
Company’s past efficiency efforts have not significantly impacted its ability to earn its allowed 
return on equity (“ROE”), particularly because the Company already has a mechanism in place 
that allows it to recover lost revenues associated with these activities. Dr. Dismukes stated that the 
Company has not provided any projections that quantify any specific future earnings challenges, 
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raising questions about its validity and whether or not the Company will, in fact, see financial 
impacts that differ significantly from those experienced over the past five years.  

 
Lastly, Dr. Dismukes stated that the Indiana Code already provides that lost revenues 

associated with energy efficiency (“EE”) and demand side management (“DSM”) activities can be 
recovered through a lost revenue adjustment mechanism (“LRAM”). Dr. Dismukes testified that 
the Company has taken advantage of this opportunity and, as a result, does not have any 
disincentive to promote EE or DSM measures. Dr. Dismukes stated that the Company does not 
expect revenue losses from its dynamic pricing pilot programs to be significant and, in regard to 
its volt/VAR optimization program, its cost benefit analysis showed the overall program resulted 
in a net benefit. Therefore, Dr. Dismukes concluded that the Company’s proposed RDM is not 
needed to address the Company’s purported concerns.  

 
Mr. Hansen testified that Company’s proposed RDM is consistent with decoupling 

mechanisms the Commission has previously approved. Mr. Hansen stated that the only electric-
utility-specific concern expressed by the Commission in its rejection of Vectren South Electric’s 
decoupling mechanism was based on a misunderstanding of how decoupling affects individual 
customers. In addition, Mr. Hansen noted that the Vectren South Electric Order specifically 
acknowledged that the introduction of “creative rate designs” (in the manner the Company has 
proposed) could affect how the Commission views decoupling for an electric utility. Mr. Hansen 
testified that the RDM is a better and more comprehensive mechanism than the LRAM and will 
allow the Company to improve its customers’ incentives and ability to manage their usage and 
bills. 

 
Mr. Hansen further testified that implementing the RDM would put the Company in a 

position to plan more significant changes to rates in the future without factoring lost fixed cost 
recovery into its policy evaluations. While the dynamic pricing pilot is limited in scope, Mr. 
Hansen testified it could lead to the Company offering one or more voluntary rates that obtain 
significant participation in the future. While the cost-benefit analysis reflects overall benefits from 
implementing the volt/VAR program, Mr. Hansen stated that those benefits do not necessarily 
represent financial gains that accrue to the Company or its shareholders.  

 
Mr. Hansen noted that he modified the Company’s proposal to add a 4% cap on annual 

RDM rate increases with no floor on rate decreases.   
 

Mr. Wallach agree with Dr. Dismukes’ recommendation that the Commission reject the 
Company’s request to implement the proposed RDM.  

 
i. Commission Discussion and Findings. DEI proposes to be the first 

vertically integrated electric company in Indiana to implement an electric decoupling mechanism. 
The Company’s proposal includes a revenue decoupling mechanism (“RDM”) that will adjust the 
rates of certain rate classes, generally residential and small commercial, for differences between 
fixed costs approved for recovery in this proceeding, adjusted for changes in the number of 
customers, and fixed costs actually recovered by the Company. These differences would be 
deferred on a monthly basis for subsequent inclusion in an annual RDM tracker filing that would 
recover from or pass back to customers the accumulated deferred decoupling amounts.  
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Throughout its testimony, Petitioner contends that its proposed decoupling mechanism is 

reasonable and necessary because it: (1) removes the Company’s disincentive to pursue energy 
efficiency initiatives by removing the relationship between collecting revenues and making energy 
sales; (2) provides appropriate cost recovery for its energy efficiency programs, dynamic pricing 
proposals and volt/VAR optimization efforts; and (3) aligns the interest of the Company with its 
ratepayers in attempting to promote conservation of natural resources. After careful review of the 
evidence provided in this proceeding, we reject DEI’s decoupling proposal for the reasons 
discussed below.  

 
First, traditional regulation in the State of Indiana provides sufficient safeguards and 

incentives for DEI to advance required demand-side initiatives. It is prudent to start with a 
discussion of what is called the regulatory “bargain” or regulatory “compact” that exists in this 
state. DEI is provided a monopoly service area in which retail consumers cannot choose to obtain 
their electric service from another provider. In turn, DEI must plan for and serve all retail 
consumers in its assigned service area. Thus, the public is provided safe and adequate utility 
service at reasonable rates and, in exchange, utilities are ensured cost recovery and an opportunity 
to earn a reasonable return on its investment. We discussed the regulatory compact in some detail 
in our July 28, 2010 Order in the Demand Response Investigation (Cause No. 43566): 

 
Indiana law declares this traditional monopoly structure to be ‘in the 
public interest’ and unalterable by the authority granted to the 
Commission in Ind. Code § 8-1-2.5 et seq. Ind. Code §§ 8-1-2.3-1; 
8-1-2.5-11. The Service Area Act is a cornerstone of Indiana’s retail 
electric utility service framework. Assigned service areas were 
created to provide for the ‘orderly development of coordinated 
statewide electric service at retail, to eliminate or avoid unnecessary 
duplication of electric utility facilities, to prevent the waste of 
material and resources, and to promote economical, efficient, and 
adequate electric service to the public.’ Ind. Code 8-1-2.3-1. Id. at 
43.  

 
As Dr. Dismukes testified, DEI operates “in the public interest” because it provides basic 

and necessary electric service but also because it extracts and utilizes valuable natural resources 
in providing that service. He stated further that intentionally wasting those natural resources is 
incompatible with this public interest standard. The promotion of inefficient sales for profit is 
simply inconsistent with an underlying public interest principle of close to 100 years of utility 
regulation. Whether DEI receives a particular cost recovery mechanism or not, it remains obligated 
to conserve our natural resources as part of its regulatory bargain.  

 
One of the ways the Commission can ensure utilities are complying with the mandate to 

prevent waste of material and resources is through the Integrated Resource Plan (“IRP”) each 
utility is obligated to provide. The triennial IRP filing is intended to provide the Commission with 
the utilities’ long-term resource planning. As we stated in our July 28, 2010 Order in Cause No. 
43566: 
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An integral component of the IRP in Indiana is that the evaluation 
of supply and demand resources is to be undertaken with cost 
effectiveness in mind. Specifically, 170 IAC § 4-7-1(s) defines 
‘integrated resource planning’ to be ‘a utility’s assessment of a 
variety of demand-side and supply-side resources to cost-effectively 
meet customer electricity service needs. Id. at 44.  

 
DEI, like all other electric utilities in the State, is legally obligated to consider demand side 

management options on a level playing field with supply side options. 
 
Indiana’s Strategic Energy Plan, established in 2006, included a directive to support 

alternative pricing regulatory mechanisms that encourage utilities to promote efficiency and 
conservation by their customers without incurring negative financial results. The Commission has 
also considered alternative pricing regulatory mechanisms when they have been brought before 
us. Notably, Vectren North, Vectren South and several other Indiana gas utilities now use rate 
decoupling mechanisms. As we evaluate the need for alternative pricing regulatory mechanisms 
in this case, it is practical to look at what cost recovery mechanisms are currently available to DEI 
and whether those mechanisms encourage utilities to promote efficiency and conservation by their 
customers without incurring negative financial results.  

 
Indiana electric utilities, unlike their natural gas counterparts, have specific cost recovery 

mechanisms in place that provide them the opportunity to not only avoid negative financial results, 
but to earn incentives on prudent energy efficient measures. Under the Federal Energy 
Independence and Security Act of 2007 (“EISA”), states were required to consider modification 
of rate designs to align utility incentives with the promotion and delivery of energy efficiency 
resources. As we have found in addressing this EISA directive, our review of Indiana law and 
regulations demonstrate that the Commission presently possesses sufficient authority under 
existing statutes and regulations to ensure energy efficiency resources are considered, and timely 
cost recovery provided. Investigation of the Indiana Utility Regulatory Commission, et al., Cause 
No. 43580, December 16, 2009 at 28.  

 
Title 170 IAC 4-8-1 et seq. provides Indiana utilities the opportunity to: (1) recover 

program costs; (2) recover lost revenue caused by the implementation of those programs; and (3) 
receive shareholder incentives. One of the stated purposes for the development of this regulatory 
framework is to allow “a utility an incentive to meet long term resource needs with both supply 
side and demand-side resource options in a least-cost manner and ensures that the financial 
incentive offered to a DSM program participant is fair and economically justified. The regulatory 
framework attempts to eliminate or offset regulatory or financial bias against DSM, or in favor of 
a supply-side resource, a utility might encounter in procuring least-cost resources.” 170 IAC 4-8-
3(a). 

 
To balance the interests of both the utilities and their ratepayers, this rule limits a utility's 

right to seek recovery of lost margins specifically to those caused by that utility’s energy efficiency 
efforts. In other words, the utility’s ratepayers will not be forced to reimburse the utility for 
revenues lost due to free riders or to reductions in demand caused by factors not associated with 
the utility's programs. This is particularly relevant at this time due to the local, national, and global 
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emphasis placed on conservation of natural resources. For example, many of DEI’s customers are 
undoubtedly taking steps, independent of DEI, to reduce their carbon footprint. It would not be 
equitable to allow Petitioner to recover lost margins from its ratepayers for energy savings caused 
by its ratepayers’ own responsible efforts to conserve. 
 

Petitioner’s decoupling proposal is not in the public interest because it would allow the 
Company to recover revenues for reductions in energy consumption that were not caused by its 
conservation efforts. DEI’s proposal is for “full” decoupling, which means that it will recover any 
lost margin regardless of causation. Dr. Dismukes testified that a reduction in revenue associated 
with energy efficiency programs is quite small. Other factors including changes in weather, 
income, commodity prices, or economic conditions, result in greater reductions in sales. Petitioner 
should not be rewarded for a reduction in sales that occurs due to these other factors. On the other 
side of the coin, to the extent the risks of these potential load reducing circumstances were to be 
moved from the Company to its customers, the Company’s risk reduction could reasonably be 
considered in its authorized risk adjusted return. We do not analyze the appropriate increment 
herein, but would expect it could be potentially material.   

 
Additionally, Petitioner is seeking decoupling because it claims it is needed to account for 

revenue losses associated with its proposed dynamic pricing tariffs and volt/VAR optimization 
efforts. We find this unpersuasive. The Company has admitted that the revenue losses associated 
with its dynamic pricing tariffs are not expected to be significant. (OUCC CX 15 - Company 
response to OUCC DR 36.4.) Further, the Company provided no empirical evidence that there will 
be any negative financial impacts as a result of these efforts. The Company has had time of use 
rates for years and its volt/VAR optimization efforts for enough time that if there had been a 
significant negative financial impact, it could have presented that evidence. The Commission 
acknowledged when discussing the decoupling topic in Cause No 43839, and continues to 
acknowledge today, that creative rate designs may influence the attractiveness of a decoupled rate 
design. However, as in that case, in this proceeding the exposure to such creativity has not been 
established. The Company’s scale of its creative offerings is very limited, and the promise of 
greater scale is not sufficiently likely.  

 
Finally, a decoupling mechanism is not well suited for use by a vertically integrated fully 

regulated electric utility. As we have previously discussed, several natural gas utilities in Indiana 
have decoupling programs in place. As we look around the country, we see decoupling 
mechanisms that have been approved in several jurisdictions. The vast majority were approved for 
gas or electric distribution companies rather than vertically integrated electric companies. 

 
There are considerable differences between decoupling for a gas distribution company as 

opposed to a vertically integrated electric utility with generation, transmission and distribution 
assets and functions. First, decoupling became viable when gas prices began rising in the last 
decade and there was an increase in state-driven energy efficiency requirements. Second, gas 
distribution companies ’fixed costs are considerably less than those of electric utilities. Since there 
is no generation function for a gas distribution company, it simply procures and transports the gas 
to its end users. At the time decoupling was approved for natural gas companies the commodity 
component of a typical utility’s gas bill was generally 70%-75%. Conversely, the gas utility’s fixed 
cost was approximately 25%. Decoupling the distribution revenues of a gas company from its sales 
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has minimal impact on its customers. It also allows the gas company to aggressively pursue energy 
efficiency measures. A customer, through its gas company or otherwise, who implements 
efficiency measures can realize significant savings since 75% of the bill is the commodity the 
customer is now using more efficiently. In contrast, the commodity cost of a fully integrated 
electric utility, such as DEI, is approximately 25% of the bill. Therefore, such a mechanism as 
proposed by Petitioner is seeking to secure cost recovery for a greater portion of its fixed costs and 
that greater portion of a customer’s total bill is no longer avoidable by them. This means, since the 
commodity costs are such a relatively small portion of the bill, DEI customers will not be able to 
noticeably reduce their bills as they reduce their usage.  

 
Based upon the discussion above, we find DEI’s proposed decoupling mechanism is not in 

the public interest and we therefore reject its proposed RDM. 
 

14. Rate Adjustment Mechanisms. 
 

a. Rider 70. As established in the Company’s last base-rate proceeding (Cause 
No. 42359), $14.7 million is currently built into base rates to represent profits from non-native 
sales. Any amount above or below this amount is split evenly between customers and the Company 
and trued up in annual Rider 70 proceedings. The Company cannot, however, apply a net annual 
off-system sales profit of less than zero. In this case, the Company proposes to change the amount 
embedded in base rates and to change certain details about how non-native sales margins are 
shared. Specifically, the Company proposes to track the entire amount of non-native sales, with 
zero embedded in base rates. The Company also proposes that customers share in positive as well 
as potentially negative margins from non-native sales.   

 
Company witness Swez supported the Company’s Rider 70 proposals. He explained that 

zero should be embedded in base rates because of the volatility of non-native sales. He 
demonstrated that margins from non-native sales have varied considerably since the last rate case, 
and have rarely come close to the $14.7 million threshold built into base rates. Given the volatility, 
he stated that the Company believes non- native sales are more appropriately accounted for totally 
through a tracker rather than through any fixed base rate component. He testified the Company’s 
proposal is reasonable due to the variability of non-native margins, and his assessment that the 
realization of margins is largely outside of the Company’s control. 

 
With regard to the proposal to include negative (net loss) non-native margins in the sharing 

mechanism, Mr. Swez stated that sharing both opportunities and risks equally is appropriate. He 
stated that the negative non-native margins are the result of operating a power system for the 
greater good of native retail customers, and assigning financial responsibility for these losses 
solely to the Company is a punitive consequence of the current mechanism. 

 
Mr. Swez also testified about the Company’s proposal to include a new category of non-

native sales in the Rider 70 sharing mechanism. He explained that currently, the Company does 
not engage in physical energy sales beyond the MISO border. In the RTO construct, non-native 
energy sales are an accounting concept. He testified that all of the Company’s generation is 
dispatched into the MISO market and is designated as native or non-native after the fact. As a 
result, he stated, non-native sales are energy sales that take place in the MISO energy markets 
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when dispatched generation exceeds native-load customer requirements. Mr. Swez explained that 
DEI is changing its non-native sales strategy. Whereas previously the Company pursued energy 
only and capacity-only sales to MISO, in order to continue to optimize the value of its generating 
assets and to adapt to a rapidly evolving energy market landscape, the Company is now also 
pursuing a non-native sales strategy that includes short-term bundled sales of market-priced 
capacity and energy to wholesale customers. Mr. Swez noted that the sustained low natural gas 
prices and increasing renewable energy penetration have created an extremely competitive short-
term market environment.  

 
For these reasons, going forward the Company proposes to pursue a new category of sales 

-- short-term bundled non-native sales contracts that can both meet changing wholesale customer 
needs and compete with current market prices. He explained that these new short-term bundled 
non-native contracts will allow the Company to more fully maximize the utilization of its 
generation portfolio and minimize additional cost allocations to retail customers. He stated that 
contributions to fixed costs captured through these new agreements, even if they do not fully 
recover embedded costs, will lower the cost that would be re-allocated to retail customers as 
current agreements expire. He emphasized that these contracts are non-native sales of capacity and 
energy for a contract term of five years or less. Further, he explained that they will be negotiated 
and priced competitively with the market, with bundled contract prices expected to cover energy 
costs and make a contribution to fixed costs. He testified that, faced with a shrinking wholesale 
portfolio, these contracts will create incremental value for customers while generation-fleet system 
costs remain above market. He offered that this short-term bundled sales strategy should provide 
the Company and its retail customers with a premium above day-ahead and real-time MISO prices. 
He stated that thus far, the Company has entered into one of these new category sales – a 5 year, 
100-megawatt contract for capacity and energy, expiring in 2021. The Company proposes that 
going forward, for new bundled capacity and energy contracts, including this one existing contract, 
the associated costs and revenues will be shared 50/50 between the Company and its customers 
through Rider 70. 

 
OUCC’s witness Boerger agrees with the Company’s proposal to embed zero non-native 

sales margins in base rates, but only if the Company allocates 100% of such sales margins to 
customers. In addition, Dr. Boerger recommends that short-term bundled non-native sales be 
subject to a sharing mechanism wherein customers receive 80% of the proceeds of such sales and 
that an amount of $12.7 million be embedded in base rates. He also recommended that the 
Company be ordered to return the amount of net profit realized on the existing short-term bundled 
non-native contract beginning June 1, 2017 (Cause No. 44348 SRA-5) and continuing through the 
date base rates are changed in this proceeding. Dr. Boerger also testified that the OUCC opposes 
sharing negative margins in Rider 70. Similarly, Industrial Group witness Dauphinais opposed the 
combination of zero embedded in base rates, sharing of anything other than 100% of non-native 
margins with customers, and sharing negative margins. Kroger’s witness Bieber also 
recommended 100% of non-native sales margins be provided to customers. 

 
In rebuttal testimony, the Company stated that it was agreeable to sharing 100% of 

traditional non-native sales with customers, including negative margins, with zero embedded in 
base rates. However, the Company reiterated that, for its new short-term bundled non-native 
energy and capacity sales, it believed an incentive in the form of 50/50 sharing of margins was 
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appropriate to incentivize pursuit of this new sales strategy. Mr. Davey testified that the Company 
believes it’s important to have an incentive to continue to pursue short-term bundled non-native 
sales when the Company has surplus capacity. He stated that the Company’s proposed 50/50 
sharing mechanism provides such an appropriate incentive. However, Mr. Davey and Mr. Swez 
both emphasized, embedding any amount in base rates associated with these sales does not make 
sense given their short-term nature. Additionally, both witnesses emphasized that the only existing 
such contract expires in 2021, and the Company is not making long term capacity planning 
decisions related to this contract. Therefore, the Company stands by its initial proposal related to 
short-term bundled non-native sales.  

 
Mr. Davey also testified that the Company does recognize there is a difference between the 

level of effort required to pursue such bilateral sales and traditional non-native sales, which reflect 
the difference between native load and generation. As such, the Company is agreeable to crediting 
retail customers with the net benefits of 100% of traditional, MISO-derived non-native sales 
margins, through Rider 70. He stated his belief that this compromise proposal recognizes the 
importance of aligning incentives between customers and shareholders, and results in a reasonable 
ratemaking proposal.  

 
Company witness Sieferman addressed Dr. Boerger’s recommendation that the Company 

refund net margins realized on the one existing short-term bundled non-native sale. Ms. Sieferman 
stated that the current base rate case is the appropriate time to address the prospective treatment 
for the new short-term bundled bilateral contract, which the Company did through its ratemaking 
proposal in this proceeding. She stated that this new category of sales, the short-term bundled non-
native contract, is clearly different from both the Company’s long-term native load wholesale 
contracts and also the non-native sales of excess generation to MISO that were contemplated in 
the past for inclusion in Rider 70.    

   
i. Commission Discussion and Findings. The evidence is clear that 

traditional non-native sales margins are quite volatile, and that embedding any level of such sales 
margins in base rates is unlikely to be fair to one party or the other. Additionally, the evidence 
shows that Petitioner currently has one bilateral short-term bundled sales contract in place that 
expires in 2021, which is after the test year in this proceeding. Accordingly, we find that 
Petitioner’s base rates should reflect zero for traditional non-native sales margins and $12.7 million 
of the short-term bundled sales margins for the existing short-term bundled sales contract. 

 
As for sharing of non-native sales margins, we accept the parties’ agreement to credit retail 

customers with 100% of the traditional, MISO-derived non-native sales margins through Rider 70. 
However, we continue to deny sharing of the reflection of negative margins in the calculation of 
Rider 70 margins. We find the Company to be in a position to address this negative risk, a position 
unavailable to customers, and that the continuation of this feature will provide an available and 
reasonable incentive to avoid such results. Further, we accept Petitioner’s proposal to share, on a 
50/50 basis, modified so that the sharing is to be measured above and below the amount embedded 
in base rates, sales margins from the category of short-term bundled non-native sales. We agree 
with the Company, and the evidence demonstrates, that there is a difference in effort, creativity, 
and initiative, between pursuing and achieving such bilateral sales, compared to the traditional 
non-native sales made through the MISO markets. We find that the directed treatment of the short-
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term bundled non-native sales will provide incentive for the Company to pursue the developing 
wholesale market opportunities while reasonably recognizing the test-year conditions. While the 
Company presents the short-term bundled non-native sales as new for our consideration of the 
appropriate treatment going forward and we have done so herein, we note that the existing Rider 
70 exists to address non-native sales; however the existing short-term bundled non-native sales 
have not been presented for consideration as non-native sales that may be tracked in the existing 
Rider 70. The reconciliation mechanism in Rider 70, while limited to the reconciliation period in 
any future filing, provides all parties the opportunity to consider the reasonableness of how these 
existing non-native sales should be treated in a reconciliation period. Accordingly, we decline to 
address historical Rider 70 treatment in this proceeding because a discussion forum already exists.    

 
b. Edwardsport IGCC. Witness Douglas provided testimony regarding 

changes DEI is proposing to its IGCC Rider. Consistent with the terms of a settlement agreement 
approved by the Commission’s June 5, 2019 final order in IGCC-17 (the “IGCC-17 Order”) (the 
“2018 IGCC Settlement Agreement”), Ms. Douglas explained the Company included Edwardsport 
plant investment and operating expenses in the proposed base rates. Ms. Douglas stated the 
Company is proposing to discontinue tracking Edwardsport investment and operating expenses in 
the IGCC Rider, effective with implementation of new base rates in this proceeding, at which time 
DEI is proposing to eliminate the IGCC Rider. Ms. Douglas explained the IGCC-17 Order left the 
issue of base rate treatment for Edwardsport investment and operating expenses for this 
proceeding, and that the Company is requesting the Commission approve this base rate treatment 
for Edwardsport and discontinue the IGCC Rider. 

 
Ms. Douglas testified that should the Commission approve this ratemaking proposal, the 

2018 IGCC Settlement Agreement provided that a final reconciliation of the IGCC Rider will be 
made as part of the first practicable Environmental Compliance Cost Recovery (“ECR”) rider 
(“ECR Rider”) filing following the issuance of an order in this proceeding. Ms. Douglas stated the 
reconciliation calculation will incorporate the 2018 IGCC Settlement Agreement O&M Caps from 
2018 and 2019 to ensure customers pay only for the lesser of actual O&M costs incurred in 2018 
and 2019 and the agreed upon retail jurisdictional caps of $97.6 million for 2018 and $96 million 
for 2019. The reconciliation will include the other terms set out in the 2018 IGCC Settlement 
Agreement. 

 
Ms. Douglas explained there are other items included in the IGCC Rider that will be 

included in the ECR Rider upon implementation of new base rates, including an amount for 
amortization of retail jurisdictional operating costs incurred in excess of amounts being recovered 
through IGCC Rider rates from June 7, 2013 through August 2016. Ms. Douglas testified the 2018 
IGCC Settlement Agreement required the Company to propose base rates be set using a $20 
million annual amortization amount, which is what the Company included in the development of 
base rate revenue requirements in this Cause. Ms. Douglas explained additionally that a $10 
million annual credit would be included in the ECR Rider to offset the $20 million in base rates 
until a total of $30 million benefit of the 2018 Settlement Agreement reduction was refunded 
through rates. 

 
Ms. Douglas testified there are three IGCC facility tax incentive credit items currently 

included in the IGCC Rider that the Company has not included in its development of proposed 
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base rates. These include a credit for the retail jurisdictional portion of the $15 million annual 
Indiana Coal Gasification Technology Investment Tax Credit, a credit for the retail jurisdictional 
portion of the ten-year property tax abatement from Knox County, and a credit for the retail 
jurisdictional portion of the thirty-year reimbursement due to designation of Edwardsport as a Tax 
Increment Financing (“TIF”) District. As explained in the testimony of Company witness Panizza, 
an additional credit for the retail jurisdictional portion of the annual federal Advanced Coal 
Investment Tax Credit was planned to be included in the IGCC Rider, but has not been included 
in the proposed base rates to ensure compliance with the federal income tax normalization 
requirements. Ms. Douglas explained the Company plans to include these tax incentive benefits as 
credits to customer rates in its Rider 67 Credits Rider. 

 
Ms. Douglas explained the Company’s ratemaking proposals regarding costs and credits 

currently included in the IGCC Rider are reasonable, as the request is consistent with past practice 
in Indiana for capital riders to subsequently include in base rates in-service plant receiving CWIP 
ratemaking treatment via a tracker. Ms. Douglas supported her statement by reference to the 
Company’s last base rate case and the approval of Southern Indiana Gas and Electric’s handing of 
investment and operating expenses related to certain Qualified Pollution Control Equipment in 
Cause No. 43839. She also stated excluding IGCC Incentive Tax Benefit credits from base rates 
and moving them to Rider 67 is a transparent way to show parties that customers are indeed 
continuing to get these credits. Ms. Douglas explained that Rider 67 is an efficient way to pass 
these credits back to customers, and is currently the case with the amortization of the unprotected 
EDIT created due to the reduction in federal income taxes resulting from the TCJA.   

 
OUCC witness Kollen explained the effect of terminating the IGCC Rider, as proposed by 

DEI, would result in a greater revenue requirement in the test year and in subsequent years. Mr. 
Kollen asserted that the Company seeks to include costs in the base revenue requirement that it 
could not include in the IGCC Rider, such as fuel and M&S inventories in rate base. Additionally, 
Mr. Kollen stated the base revenue requirement will not decline as the IGCC cost curve declines 
due to additional accumulated depreciation and additional ADIT until the Company’s next base 
rate case and base rates are again reset in that proceeding. Mr. Kollen believes the Commission 
should continue to track the declining IGCC cost curve after December 31, 2020. 

 
Mr. Kollen recommended the Commission reflect the reduction in the IGCC plant-related 

revenue requirement (grossed-up return on the increase in accumulated depreciation and the 
reduction in the grossed-up cost of capital due to the increase in ADIT) in either the ECR Rider or 
Credits Rider. Mr. Kollen claimed this would maintain the existing benefit to customers of the 
declining IGCC cost curve that otherwise would be lost under the Company’s proposal to roll-in 
and fix the base rate recovery until the Company’s next base rate case. 

 
Company witness Davey disagreed with Mr. Kollen’s recommendation that Edwardsport 

essentially continue to be included in a rider, rather than included in base rates. Mr. Davey 
emphasized the legislature provided for the ability to recover costs associated with gasification 
projects in rates through a rider mechanism. Mr. Davey stated that the Company and the settling 
parties agreed in both the original IGCC settlement agreement and the 2018 IGCC Settlement 
Agreement that when the Company had a base rate case, Edwardsport would be included in base 
rates, which is what the Company has proposed and which is consistent with how other capital 
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riders have been treated in the past during a base rate case. Mr. Davey also voiced concern with 
Mr. Kollen’s recommendation that the only portion of Edwardsport that should be included in the 
rider is the declining balance of rate base, and credit of tax credits, but no other costs such as O&M 
and new capital additions needed to operate the plant. Mr. Davey concluded that the costs 
associated with Edwardsport should be included in base rates and in rate base, as proposed by the 
Company. 

 
Company witness Douglas also addressed Mr. Kollen’s recommendation. Ms. Douglas 

stated the OUCC’s proposal was not traditional Indiana rate recovery for assets that are moved 
from being tracked in a rider to rate base. For instance, in the Company’s last base rate case, DEI 
rolled NOx environmental plant that had previously been tracked in Rider 62 into base rates, but 
Mr. Kollen does not put forth a compelling reason to deviate from standard ratemaking practice. 
The Company is proposing to handle Edwardsport plant similarly to how it handled all other in-
service generating plant that was used and useful for providing service to customers during the test 
year. However, Ms. Douglas pointed out that under Mr. Kollen’s proposal, the revenue the 
Company receives for return on the plant declines, while the costs are still subject to increasing. 
As such, the Company’s ability to manage cost increases and earn a fair return until the next base 
rate case is impaired. Ms. Douglas testified this one-way tracking proposal is unfair, unreasonable, 
and unbalanced. 

 
i. Commission Discussion and Findings. In this proceeding, DEI 

seeks to implement a provision of the 2018 IGCC Settlement Agreement approved in our IGCC-
17 Order. In relevant part, it stated: “In addition, the 2018 Settlement Agreement provides that 
DEI will not file an IGCC Rider proceeding in 2019 or 2020, and that the Settling Parties intend 
for DEI to include the Edwardsport investment and operating expenses in base rates in its next 
retail base rate case and to discontinue the tracking of Edwardsport via the IGCC Rider.” See page 
33 of the IGCC-17 Order. The OUCC was a party to the 2018 IGCC Settlement Agreement, and 
it continues to be bound by its agreement. 

 
Even if the OUCC had not already agreed to the rate mechanism procedures in the 2018 

IGCC Settlement Agreement, DEI’s proposal would still be reasonable and appropriate. The 
Company’s proposal is consistent with traditional Indiana ratemaking, and the proposal to handle 
Edwardsport is consistent with how the Company handled all other in-service generating plant that 
was used and useful for providing service to customers during the test year. We find that the 
proposal set forth by DEI is reasonable, consistent with Indiana law and the 2018 IGCC Settlement 
Agreement, and supported by the evidence, and we approve it. 

 
c. DSM/EE Rider. Company witness Douglas explained certain changes DEI 

is proposing to its energy efficiency (“EE”) Rider, the nature and extent of which are dependent 
on whether the RDM is approved. Ms. Douglas explained the proposed RDM would replace the 
lost revenue recovery mechanism (“LRAM”) for recovery of lost revenues resulting from the 
Company’s EE programs for those customers who are a part of the proposed RDM. Ms. Douglas 
stated that as such, with the approval of the RDM, the items included in the EE Rider for the 
Residential and Commercial customer groups will exclude lost revenues for energy savings 
resulting from Company-sponsored EE programs going forward from the time of rate 
implementation.  
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Ms. Douglas next discussed some cosmetic changes proposed to its EE Rider, including 

numbering, and revision of the revenue conversion factors. Ms. Douglas also explained the 
Company is proposing to remove all EE program costs, including administrative and EM&V costs, 
and all shareholder incentives from the cost of service and track these costs in the EE Rider from 
the zero base. Ms. Douglas also described the process of handling lost revenues currently included 
in the EE Rider upon implementation of new base rates. 

 
Ms. Douglas explained that the Company’s ratemaking proposals regarding the EE Rider 

are reasonable, as keeping all energy efficiency costs in the EE Rider is appropriate given the 
statutory requirement to propose plans consistent with each IRP. Ms. Douglas described that 
because plans can and will change, and the level of EE Rider rates may therefore be volatile. 

 
OUCC witness John E. Haselden stated some concerns regarding lost revenue recovery for 

DSM programs delivered in 2020. Mr. Haselden asserted that the Company has proposed, as an 
alternative to decoupling, to collect through the EE Rider lost revenues for measures implemented 
in 2020 over the measure’s expected useful life. Mr. Haselden stated the OUCC has concerns about 
expected useful life assumptions the Company is using for certain measures, while also noting that 
DEI has not yet filed its next DSM plan for the period beginning 2020. 

 
Mr. Haselden recommended the Commission defer future DSM costs, lost revenues, and 

shareholder incentives to the forthcoming DSM plan case with the condition any issues will be 
litigated therein and no implied or explicit approval of any issues will be decided in this case. 

 
Company witness Davey agreed with Mr. Haselden’s recommendation that the Commission 

defer future DSM costs, lost revenues, and shareholder incentives to the forthcoming DSM plan 
case with the condition any issues will be litigated therein. 

 
i. Commission Discussion and Findings. DEI and the OUCC agreed 

to defer future DSM costs, lost revenues, and shareholder incentives to the forthcoming DSM plan 
case with the condition that any issues will be litigated therein. We approve of the handling of 
these aspects of the EE Rider in such a fashion. With respect to all other aspects of DEI’s EE Rider 
proposals as set forth by Ms. Douglas’ revised direct testimony, except those directly implicated 
by our denial of the RDM, the Commission approves them as proposed. 
 

d. Rider 62.   
 

i. Reagent Costs. Company witness Mr. Mosley explained that 
reagents are included in the base cost of power production O&M, and he also discussed that reagent 
expenses necessary to operate the generating stations vary directly with generation output of the 
units. He testified that reagent consumption rates also vary with coal quality, and commodity and 
delivery transportation prices of the reagents themselves can show volatility.  

 
Mr. Mosley explained the Company is proposing to build into its base rates a representative 

level of reagents. Due to the variability of reagent expenses, however, Company witness Graft 
explained that DEI is proposing to track its reagent expense, both up and down from the level built 
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into rates, through its consolidated Rider 62. Ms. Graft stated this will protect customers to the 
extent actual reagent costs are less than the amount in base rates but also protects the Company if 
actual reagent costs exceed the amount in base rates. 

 
OUCC witness Blakley addressed the Company’s reagent expense tracker proposal. He 

stated that DEI indicated the 2020 forecast for reagent expense it is proposing to embed in base 
rates is $48.5 million, and the Company is proposing to track up and down from this level based 
on actual annual expenses, with the variance collected from or refunded to customers through 
Rider 62. Mr. Blakley asserted the practice of setting aside and tracking a single O&M expense 
outside of base rates is “piecemeal ratemaking.” Mr. Blakley stated the Commission denied 
requests for continued tracking of O&M expenses when associated pollution control equipment is 
rolled into base rates, including Vectren South’s Electric Cause No. 43839. Mr. Blakley stated 
traditionally O&M expenses related to plant investment are placed into base rates at the same time 
the associated plant investment is placed into rate base during a rate case. 

 
Mr. Blakley recommended the denial of the Company’s proposal to track incremental 

reagent expense. In the event the Commission allows the Company to track incremental reagent 
expense outside of base rates, Mr. Blakley recommended the Commission require the Company to 
recalculate its return on its embedded pollution control investment to reflect the depreciated value 
and use its existing Rider 67 Credits Rider to pass back the difference as a credit to ratepayers. 

 
Ms. Graft addressed Mr. Blakley’s citation to the Commission’s April 27, 2011 Order in 

Cause No. 43839 claiming it does not support his position. Ms. Graft pointed out that such 
Commission Order reflected the uncertainty as to the potential for chemical and catalyst costs to 
vary going forward. However, Ms. Graft stated that such uncertainty does not exist in this 
proceeding. She reiterated Mr. Mosley’s direct testimony, which established the variability of the 
Company’s reagent expense, and which distinguishes it from the Order in Cause No. 43839.  

 
Ms. Graft stated her disagreement with Mr. Blakley’s position. In addition to the variability 

in reagent expense established by Mr. Mosley, Ms. Graft explained that continued tracking protects 
customers if the actual costs of reagent expenses are lower than the amount in base rates. She also 
explained discontinuing the tracking of these costs is inconsistent with the Clean Energy Project 
Statute, which provides for timely recovery of clean energy project costs incurred during ongoing 
operation. 

 
Ms. Graft also stated opposition to Mr. Blakley’s proposal to use Rider 67 to credit 

customers for the effect of declining environmental rate base following implementation of new 
base rates as an offset to tracking reagent expense through Rider 62. She testified the historic 
practice is for projects included in riders to be rolled into rate base at the time of a subsequent base 
rate case, which occurred with environmental projects in the Company’s last rate case. To the 
contrary, Ms. Graft pointed out that continuing to provide customers the benefit of declining rate 
base for these projects in between rate cases is inconsistent with traditional ratemaking. She also 
asserted it would be one-sided to track declining environmental rate base when the Company will 
not be tracking future capital maintenance projects associated with the environmental plant being 
rolled into base rates in this proceeding. 
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(A) Commission Discussion and Findings. DEI is 
proposing to build into its base rates a representative level of reagent expense and also track its 
reagent expense, both up and down from the level built into rates, through its consolidated Rider 
62. The evidence presented established that DEI’s reagent expense is and will continue to be 
variable, and there was no evidence offered to rebut that variability. The establishment of reagent 
expense variability distinguishes this from the rationale in the Commission’s April 27, 2011 Order 
in Cause No. 43839, in which variability was uncertain. 

 
The structure of tracking these types of variable expenses is reasonable and balanced. This 

is not a one-way ratchet. Instead, it protects customers to the extent actual reagent costs are less 
than the amount in base rates, and it also protects the Company if actual reagent costs exceed the 
amount in base rates. Furthermore, continuing the tracking of these costs is consistent with the 
framework of the Clean Energy Project Statute, which provides for timely recovery of clean energy 
project costs incurred during ongoing operation. As such, in these circumstances where there is a 
history and continued likelihood of cost volatility due to multiple factors beyond the Company’s 
control, including the potential for declining use of coal-fired generation, as well as a 
demonstration of the significant magnitude of these costs, we find that DEI’s proposal to track 
reagent costs should be approved. 

 
Additionally, we find persuasive Ms. Graft’s testimony in opposition to Mr. Blakley’s 

proposal to use Rider 67 to credit customers for the effect of declining environmental rate base 
following implementation of new base rates as an offset to tracking reagent expense through Rider 
62. We agree it is historic practice for projects included in riders to be rolled into rate base at the 
time of a subsequent base rate case, and continuing to provide customers the benefit of declining 
rate base for these projects in between rate cases is one-sided because the Company will not be 
tracking future capital maintenance projects associated with the environmental plant being rolled 
into base rates in this proceeding. The clear distinction between the fixed cost nature of the 
environmental rate base and the variable cost nature of the reagent expense provide a 
distinguishing feature between the two items. Therefore, we reject Mr. Blakley’s recommendation. 

 
ii. Emission Allowance Costs. DEI witness Graft described the 

Company’s proposal for its current Rider 63 and its consolidation into Rider 62. As Company 
witness Sieferman discussed, the Company is requesting a regulatory asset for its native SO2 

emission allowance inventory balance. Ms. Graft stated under this proposal, native SO2 emission 
allowance costs would no longer be tracked through Rider 63, as the Company does not expect to 
incur any additional consumption expense for native SO2 emission allowances. However, Ms. 
Graft testified there may be future native NOx emission allowance consumption expense, and the 
Company may also have gains or losses on the sale of native SO2 or NOx emission allowances, 
both of which would be included in the consolidated Rider 62.  

 
OUCC witness Armstrong testified the public has no objection with DEI’s proposal to 

transfer the native SO2 emission allowance inventory balance to a new regulatory asset account, 
and to decrease the native SO2 emission allowance expense to zero. Ms. Armstrong stated the 
proposal benefits both the Company and its ratepayers. 

 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  141  

Ms. Armstrong, however, did take issue with DEI’s proposal to continue tracking any 
emission allowance expense via Rider 62. She argued the Company’s emission allowance costs 
have been stable over the past several years, and emission allowance costs are not expected to be 
significant going forward. Ms. Armstrong stated that DEI is unlikely to incur volatile or significant 
emission allowance costs over the next several years, and therefore tracking these costs is no longer 
necessary. She recommended the Commission deny the Company’s proposal. 

 
Ms. Armstrong said the Company should continue to offset the past costs of emission 

allowances it will recover through the proposed regulatory asset by selling allowances whenever 
possible, and net proceeds of such sales should be credited to customers through Rider 62 in future 
ECR filings. 

 
Ms. Graft, in rebuttal, stated the Company agrees to discontinue tracking native emission 

allowance consumption expense upon the implementation of new base rates. However, Ms. Graft 
testified that DEI reserves the right to seek tracking of emission allowances pursuant to Indiana 
statutes, rules and regulations in future proceedings, as it is possible new emission allowance 
regulations will be enacted or existing emission allowance expense may become more volatile in 
the future. She reiterated that the Company plans to include any gains or losses on the sale of native 
emission allowances in the consolidated Rider 62.  

 
(A) Commission Discussion and Findings. With DEI’s 

rebuttal modification on the issue of tracking native emission allowance consumption expense 
upon the implementation of new base rates, there appears to be no dispute among the parties on 
this topic. We conclude it is reasonable for DEI to transfer the native SO2 emission allowance 
inventory balance to a new regulatory asset account (as we also discussed earlier in this order in 
the regulatory asset section and also later in this Order in the accounting deferral section), to 
decrease the native SO2 emission allowance expense to zero, and to discontinue tracking of native 
emission allowance consumption expense upon the implementation of new base rates. It is also 
reasonable for the Company to reserve the right to seek tracking of emission allowances pursuant 
to Indiana statutes, rules and regulations in future proceedings. Accordingly, we approve DEI’s 
emission allowance proposals as modified in its rebuttal testimony. 

 
e. Rider 67. Company witness Douglas described the changes the Company 

is proposing to its Credits Rider. She stated that in addition to the ongoing TCJA credit currently 
in the Credits Rider, pursuant to the TCJA Settlement Agreement, a one-time $1.9 million credit 
will be included in the Rider in January 2020 and the ongoing additional credit amortization of 
protected EDIT will also begin in January 2020. She added the Company is also proposing to 
include the deferred 2018 and 2019 amounts of protected EDIT amortization in the Credits Rider. 
Ms. Douglas explained the Company is proposing to include certain IGCC facility tax incentive 
credits in the Credits Rider, which are currently included or planned to be included in the IGCC 
Rider. Additionally, the Company plans to include additional credits in this rider as the regulatory 
assets for which amortization is being included in base rates becomes fully amortized. 

 
Ms. Douglas further described a two-step rate adjustment, such that the Credits Rider is 

planned to be used during the first step of implementing the new base rates by crediting customers 
(upon review and Commission approval in a compliance filing) with the difference between what 
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final base rates are using the proposed forecasted Test Period revenue requirements, reflecting 
used and useful plant in-service as of December 31, 2020, and what they would be using the known 
actual used and useful plant in-service as of December 31, 2019. Ms. Douglas explained a second 
step process with the Credit Rider to ensure that customers continue to pay for used and useful 
plant only as a result of the final base rates approved during this proceeding. 

 
Ms. Douglas said that in addition, the Credits Rider will also be revised to remove the 

credit to remove the 1994 Cinergy Merger Costs currently in the rider, update allocations to rate 
classes consistent with this proceeding instead of Cause No. 42359, and include the calculated 
revenue requirements differential by rate class for the two-step rate adjustment. 

 
Ms. Douglas testified these ratemaking proposals are reasonable, consistent with the 

requirements of the TCJA Settlement, provide transparency that the credits are being provided to 
customers, and via the administratively convenience means under the Thirty-Day Filing Rules. 
 

OUCC witness Eckert stated some concerns with the proposed Credits Rider. He argued 
that continuing Rider 67 as a 30-Day filing, which would track at least nine items that use three 
allocation methodologies would not allow the OUCC enough time to review the filing. Thus, if 
the Commission accepts the 30-Day filing proposal, Mr. Eckert recommend the Company be 
required to provide a draft of its filing, as well as workpapers, at least 60 days in advance of the 
file date, and schedule a technical conference with the OUCC to explain its filing and workpapers 
prior to filing. Alternatively, Mr. Eckert stated the Commission should deny the request for a 30-
Day filing, and instead implement a tracker proceeding.  

 
As discussed in other sections of this Order, OUCC witnesses Kollen, Blakley, and Hand 

discussed and recommended additional components be added to the proposed Credits Rider. 
 

Ms. Douglas stated the Company’s agreement that, for ongoing Rider 67 filings, the 
extended 60-day preview and technical conference outlined by Mr. Eckert is warranted and 
reasonable. With this, Ms. Douglas believed that continuing to file Rule 67 under the 
Commission’s 30-Day process is reasonable. However, Ms. Douglas pointed out that this 
agreement did not extend to the timing and process related to the one-time approval of Step 2 rates 
under the Company’s Two-Step Base Rate Implementation Process proposal. This is addressed in 
the Step 2 Rate Increase Section below. 

 
i. Commission Discussion and Findings. The Commission finds 

approval of the agreement of DEI and the OUCC regarding the Rider 67 process is reasonable and 
administratively efficient. Specifically, DEI shall continue to afford itself of the Commission’s 30-
Day procedures with regard to Rider 67, but the Company shall provide a draft of its filing, as well 
as workpapers, to the OUCC at least 60 days in advance of the file date, and schedule a technical 
conference with the OUCC to explain its filing and workpapers prior to filing. This will provide 
the OUCC a reasonable opportunity to preview all the various items that could be included in a 
Rider 67 filing. This preview does not in any way impact the objection rights to 30-day filings that 
exist by rule. 
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DEI proposed a number of items be included in Rider 67, including items related to the 
TCJA Settlement Agreement, other tax items, certain Edwardsport IGCC tax incentive credits, and 
additional credits as regulatory assets for which amortization is being included in base rates 
become fully amortized. While the merits of these items are discussed elsewhere in this Order, we 
reiterate here that DEI’s proposals for inclusion in Rider 67, to the extent consistent with our 
findings elsewhere in this order, as well as the proposed allocations, are reasonable, supported by 
the evidence, and approved. We also approve the removal of the 1994 Cinergy Merger Costs 
credits, which have been fully accounted for. 

 
The OUCC recommended that additional components be added to Rider 67. The merits of 

these components are discussed elsewhere in this Order. For clarity, to the extent consistent with 
our findings elsewhere in this order, those proposals are not approved. 

 
f. Discontinued Riders. DEI is proposing to discontinue several currently-

existing riders. As discussed above, Ms. Douglas testified the Company is proposing to discontinue 
the IGCC Rider (Rider 61); Ms. Graft explained the consolidation of the SO2, NOx, and Hg 
Emission Allowance Adjustment (Rider 63), as well as the Environmental Compliance Operating 
Cost Adjustment (Rider 71) into consolidated Rider 62; and Riders 64 and 69 will continue to be 
vacant. 
 

Mr. Eckert testified that the OUCC does not oppose keeping these rider/tariff numbers in 
place, but the OUCC is not in favor of riders not currently in use being “shelved” for future use. 
He stated that should DEI propose to utilize these riders/tariffs for future cost recovery, the OUCC 
recommends the Company make a formal request through a docketed proceeding and receive 
Commission approval to do so.  

 
Company witness Douglas indicated general agreement with Mr. Eckert’s proposal that a 

docketed proceeding be initiated and Commission approval be received in order to utilize the rate 
adjustment riders being discontinued in this proceeding. The one slight change Ms. Douglas 
proposed was to also allow for the use of a 30-Day filing should the Company need to reuse the 
rider/tariff numbers 61, 63, 64, 69 and 71, as appropriate depending on the nature of the reuse of 
the vacant numbers. Ms. Douglas explained this is consistent with what the Company has done 
previously when it requested Commission approval for the use of a new rider, whether when using 
a new, previously unused rate adjustment rider number or reusing a previously used but currently 
unused number. 

 
i. Commission Discussion and Findings. The Commission approves 

of the discontinuation and consolidation of rider/tariff numbers 61, 63, 64, 69 and 71, as proposed 
by DEI. We also agree with the concept advanced by the OUCC, and agreed to by the Company, 
that the Company must make a formal request through a docketed proceeding and receive 
Commission approval in order to propose to utilize these riders/tariffs for future cost recovery, but 
with the one slight change proposed by the Company. Specifically, the Company desires to be 
allowed the use of a 30-Day filing should the Company need to reuse the rider/tariff numbers 61, 
63, 64, 69 and 71, as appropriate depending on the nature of the reuse of the vacant numbers. Ms. 
Douglas explained this is consistent with what the Company has done previously when it requested 
Commission approval for the use of a new rider, whether when using a new, previously unused 
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rate adjustment rider number or reusing a previously used but currently unused number. We are 
persuaded that the flexibility provided by this set up will facilitate appropriate efficiencies in the 
future, and authorize the Company to retain this ability, subject to the approved 30-day filing rules. 

 
15. Tariff Provisions. DEI has proposed several modifications, both clerical and 

substantive, to its retail electric tariff, as discussed in the revised direct testimony of Company 
witness Flick. Many of the proposed modifications were unopposed by any party. The unopposed 
modifications in the General Terms and Conditions include changes to various definitions; a 
clarification to the Pick Your Own Due Date program; adding streamlined pricing to the Energy 
Profiler Online program; an update to the increased transformer size limit under general standards 
for three phase-service; updates to the remote and manual reconnection charges; and updating 
details of the after-hours service rate. Mr. Flick explained the proposed revisions to the Lighting 
tariffs, including the proposal to adjust both the metered and unmetered lighting tariffs. Mr. Flick 
also described the proposed changes to the GoGreen program, in that the Company is seeking 
authority to offer the program on a permanent basis in light of customer demand. Mr. Flick also 
described other proposed revisions that were not opposed. Having reviewed the evidence 
presented, we approve each of these unopposed proposals as reasonable and in the customers’ 
interests. 

 
Certain of the proposed tariff provision modifications were the subject of challenge by 

other parties. We consider these below. 
 

a. Non-Residential Deposit Rules. Company witness Flick sponsored the 
proposal to modify Section 4.2 of DEI’s tariff, regarding the circumstances around which the 
Company may seek a new or additional security deposit from existing non-residential customers. 
The Company’s current tariff provides that such a deposit may be required “at the Company’s 
discretion.” Company witness Lesley Quick described the Company is proposing to clarify that 
such deposit may be required based on the customer’s overall financial condition or 
creditworthiness, which may include external information obtained from credit reporting agencies 
and public records. Ms. Quick explained this improved language is designed to provide customers 
with additional insight into how the Company may decide to require the deposit. 

 
Industrial Group witness James R. Dauphinais testified that the non-residential customer 

deposits provisions, claiming they provide DEI with excessive discretion. He argued the provisions 
give the Company the discretion to require a non-residential customer make a deposit, even if that 
customer has made satisfactory payment over a reasonable period of time. He also took issue with 
the proposed provisions claiming they do not explicitly require the Company to provide written 
notice of the facts upon which it bases its decision to require a non-residential customer make a 
deposit, and do not provide them an opportunity to rebut those facts.  

 
Mr. Dauphinais alleged the Company’s non-residential customer deposit provisions are 

inconsistent with past Commission orders. Specifically, he cited the Commission’s orders in Cause 
Nos. 43685 and 43526, involving NIPSCO, and stated the commission required creditworthiness 
be based on objective basis, allow some form of an appeal procedure, and a utility’s rules for non-
residential customers be fundamentally the same as those for residential customers.  
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Ms. Quick addressed the allegations made by Mr. Dauphinais. First, Ms. Quick explained 
that there are rational reasons that a non-residential customer should be treated differently from 
residential customers, which support the Company having increased discretion with respect to non-
residential customers. Ms. Quick explained that non-residential customers can have a history of 
paying their bills, but a company’s finances may deteriorate during this time. Ms. Quick said DEI 
monitors credit ratings in order to become aware of things like potential insolvency before 
bankruptcy occurs, in order to protect the Company and its other customers from an uncollectible 
account. Ms. Quick characterized this as the exercise of prudent discretion. 

 
Ms. Quick, at the evidentiary hearing, explained that DEI’s proposed method of handling 

deposits for non-residential customers is appropriate. She testified DEI employs fair and equitable 
methods of determining creditworthiness, by reviewing credit ratings. She also testified that the 
deposits earn similar earnings, and DEI provides the ability to appeal a deposit determination. She 
stated the Company notifies, by both letter and phone call, the non-residential customer to let them 
know why a deposit is being assessed, and informs them how they can dispute the deposit 
determination by phone. Ms. Quick explained that these procedures are consistent with what DEI 
currently does, and the Company is proposing to continue them in the future. Tr. p. D-78 to 79. 
Ms. Quick stated that these facets of the program are in accordance with the Commission’s Order 
in the NIPSCO case, Cause No. 43526. Ms. Quick also stated that several other Duke jurisdictions 
use credit ratings to assess deposits to non-residential customers, including Florida, South 
Carolina, North Carolina and Kentucky. 

 
i. Commission Discussion and Findings. The evidence revealed that 

the DEI non-residential customer deposit rule is reasonable, and so is the Company’s proposal 
going forward. Consistent with our determination in Cause No. 43526, DEI uses objective criteria 
to ascertain creditworthiness, treats residential and non-residential deposits equally in terms of 
earnings, and provides non-residential customers notice and an avenue to appeal a deposit 
determination. While the Company’s tariff does not spell out all of these procedures, the evidence 
demonstrated that the Company does these things now. DEI’s proposed modification to its tariff 
is intended to provide clarity and more transparency to customers as to the how the Company may 
decide to require a deposit. However, we find that a more transparent presentation of the actual 
procedures by which a customer may challenge the Company’s deposit determination also should 
be included in the tariff. This increased transparency is further needed as the deposit carrying rate 
is reduced as discussed below. Accordingly, with such modification, we find DEI’s proposal 
reasonable, supported by the evidence, and approved. 

 
b. Meter Tampering Penalties. Ms. Quick testified regarding the Company’s 

proposal to implement a new penalty for tampering with Company equipment. Ms. Quick stated 
the fee is intended to deter customers from tampering with electric meters, which creates safety 
hazards and adds to the Company’s costs of doing business. Ms. Quick stated that the proposed 
fee is $200 for residential customers and $1,000 for nonresidential customers. Ms. Quick testified 
in 2018, there were 892 cases of residential tampering and 16 instances of non-residential 
tampering, and the total penalty under the proposed program would have been approximately 
$194,000, which is the forecasted amount of 2020 revenue to be collected from the tamper penalty 
program. Company witness Flick sponsored the pro forma credit adjustment to test period 
revenues for the program. 
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OUCC witness Lauren M. Aguilar explained that the OUCC opposes the proposed tamper 

penalty program. She stated that the Company does not know how many repeat meter tampering 
offenders it has, and to the extent someone tampers with a meter, Ms. Aguilar believes DEI should 
seek criminal prosecution because meter tampering is a felony. Finally, Ms. Aguilar testified that 
the OUCC recommends denying the Company’s proposed meter tampering penalties in any 
amount and removing the $194,000 revenue adjustment. 

 
Ms. Quick responded to Ms. Aguilar’s testimony by pointing out that the meter tampering 

fee was not designed solely to deter repeat offenders, but initial offenders as well. Ms. Quick also 
emphasized that the Company lacks the ability to criminally prosecute those who engage in meter 
tampering, and seeking civil damages is time consuming, while the costs would be socialized to 
all customers. She stated the proposed meter tamper penalty is more prudent and recovers the fees 
from the specific violators. As such, the requested meter tampering penalties, along with recovery 
of costs in base rates, best accomplishes the goal of preventing customers from putting themselves 
and others in unsafe situations. 

 
i. Commission Discussion and Findings. Based on the evidence 

provided, the Commission finds the meter tampering penalties proposed by DEI are reasonable. 
Meter tampering is a grave safety concern, for both customers and others, and the proposed meter 
tampering fees should serve as a deterrent. While the Company, under the appropriate 
circumstances, could refer meter tampering to local authorities for potential criminal prosecution, 
it would be costly and time consuming for DEI’s sole recourse to be civil collection against 
offenders, in which the costs are socialized and the chance of collection uncertain. The Company’s 
proposed meter tamper penalty is more direct and recovers the fees from the specific violators. We 
find the proposed fees of $200 for residential customers and $1,000 for nonresidential customers 
reasonable to be included in the Company’s tariff, and we approve of the pro forma credit 
adjustment of $194,000 built into rates as proposed by the Company. 

 
c. Backup and Maintenance Provisions. The tariffs sponsored by Company 

witness Flick included minor revisions to Standard Contract Rider No. 50, Rate Qualifying Facility 
(“QF”), Parallel Operation for Qualifying Facility, which addresses backup and maintenance, or 
standby, service. These minor revisions addressed definitions for contracted capacity and peak 
periods and, renaming the rider simply as Rate QF. 

 
Industrial Group witness Dauphinais explained the definitions of backup and maintenance 

power, and stated DEI is required to provide backup and maintenance power to “Qualified 
Facilities” pursuant to the Public Utility Regulatory Policy Act (“PURPA”) and Commission Rule 
4.1. Mr. Dauphinais testified the applicable rates and charges for standby service are not 
specifically stated in Rate QF. Mr. Dauphinais stated that, in the absence of a special contract, the 
rates, charges and terms of service would be those set forth in the “applicable rate schedules” or 
“applicable Service Schedules.” Mr. Dauphinais concluded that, for a Rate HLF customer, standby 
service would be provided subject to the rates and terms of Rate HLF, and for a Rate LLF customer 
standby service would be subject to the rates and terms of Rate LLF. Mr. Dauphinais asserted that 
this implies the Company’s standby service rates are unjust and unreasonable, and contrary to 
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FERC and Commission regulations. Mr. Dauphinais recommended rate design modifications to 
bring them into compliance with FERC and Commission rules for standby service. 

 
Company witness Bailey stated he does not agree with Mr. Dauphinais position. Mr. Bailey 

first noted there are no historical or current complaints before the Commission related to standby 
service, and Mr. Dauphinais’ reading and interpretation of the Company’s tariffs and general terms 
and conditions does not comport with Company practice. Mr. Bailey testified the Company’s 
experience has been that the provision of standby services is highly contingent on the specific 
circumstances of the customer and the Company. He stated the Company has two major customers 
with cogeneration facilities, which are served in different ways with different provisions of service. 
Mr. Bailey disagrees that these complex provisions can be reduced to a simple smorgasbord of rate 
options, as Mr. Dauphinais seems to suggest. 

 
Mr. Bailey, in the interest of compromise, stated the Company is willing to consider modest 

changes to its General Terms and Conditions, with Rate QF to provide additional details on the 
calculation of standby and backup service, while still allowing the specific negotiation required 
for such agreements. He stated the Company’s proposal is to add the following language to Rate 
QF, the end of Special Terms and Conditions 8, Exhibits A and B, to the end of Section 8 for 
Parallel Operation for Qualifying Facilities, and to the end Section 13 for Parallel Operation for 
Qualifying Facilities: “..., and modified, as necessary, to fully comply with all IURC and PURPA 
requirements.” 

 
i. Commission Discussion and Findings. The evidence demonstrates 

that the provision of standby services is highly contingent on the specific circumstances of the 
customer and the Company, and often requires careful negotiation based on the specific 
circumstances of the customer. The Commission continues to observe, as it did in IPL’s rate case, 
Cause No 44576 at page 77, that ‘’we appreciate that a well-placed cogeneration facility with well-
timed maintenance outages can enhance value to both the providing customer-generator and the 
utility-system customers as a whole, and direct IPL to explore with existing and potential industrial 
customer-generators how to capture such value.” Accordingly, we similarly direct DEI to seek 
opportunities to work with its customers to identify and capture such opportunities. The 
Company’s proposal to add language to its tariff to affirm that the terms and conditions of backup 
service may be modified to ensure compliance with all Commission and PURPA requirements is 
a reasonable adjustment to ensure potential participants of the assurance of compliance. Therefore, 
we approve of the Company’s proposal, as modified by Mr. Bailey’s rebuttal testimony and 
attachments. 

 
d. Deposit Interest Rate. Ms. Quick described the Company’s proposal to 

modify the rate on which customers earn interest on deposits from 6% to 2%. Ms. Quick stated 
6% is far above market interest rates, and that 2% is more reasonable given the current interest rate 
environment. Ms. Quick stated the proposed reduction will benefit all customers, as the use of a 
2% interest rate will cause a reduction in the rate associated with customer-provided sources of 
funds included in the Company’s capital structure and weighted average cost of capital calculation 
used to determine the Company’s revenue requirement. 
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No witness opposed the Company’s proposal to move the interest rate on customer deposits 
from 6% to 2%. However, Industrial Group witness Dauphinais sponsored Attachment JRD-3, 
Section 4.4 of which proposed to grandfather in existing customer deposits, such that they will 
continue to earn interest at six percent even after the interest rate is reduced to 2% in this order. 
Neither Mr. Dauphinais nor any other witness provided testimony to justify this proposal. 

 
On rebuttal, Ms. Quick stated that the Industrial Group does not appear to object to the 

proposal to earn interest at two percent as opposed to six percent. However, she pointed out the 
Industrial Group seeks to grandfather in existing customer deposits, such that they will continue 
to earn interest at six percent after the effective date of this order. Ms. Quick explained that a more 
equitable and administratively efficient handling of existing deposits is that they would earn six 
percent interest from the date of deposit until the date of this order, and then reduce to two percent. 

 
i. Commission Discussion and Findings. The Commission’s rule 

governing interest on customer deposits provides that the interest rate will be 6% or such other rate 
as the Commission may determine following a public hearing. 170 IAC 4-1-15(f). Based on the 
evidence submitted, the Commission agrees with the Company’s proposal that customer deposits 
should earn interest at 2%. We note that the lower rate could also change the calculus in the 
determinations of when a deposit might be required, but find that the increased transparency 
directed above to the tariff regarding the customer challenge process mitigates such concern. We 
find the 2% interest rate is an equitable balance between providing for a reasonable rate of return 
to the customer for deposits being held and the cost incurred by all customers for the Company’s 
provision of electric service.  

 
We decline to adopt the Industrial Group’s proposal that customer deposits made prior to 

the effective date of this Order continue to earn 6%, and customer deposits made after the effective 
date of this Order to earn 2%. The Industrial Group proposal would place an administrative burden 
on the Company to keep track of the nuances of each customer deposit, which we do not find as 
justified. We agree with the Company that a more equitable and administratively efficient handling 
of existing deposits is that they would earn 6% interest from the date of deposit until the date of 
this Order, and they all reduce to 2% after the effective date of this Order. We approve the 
Company’s proposal for these reasons.  

 
e. Call/Text Disconnection Program. Company witness Quick described the 

Company’s proposal for a waiver from the Commission rule requiring, prior to disconnection of 
electric service, the Company to make an on-site premises visit. Ms. Quick stated the Company is 
proposing, instead of a premises visit, to call and/or text notification to such customers both the 
day before and the day of a prospective disconnection. She stated if the customer is considered a 
“sensitive” or “essential” customer, or is on the Company’s Medical Life Support Program, the 
Company will still make personal contact on the premises both two days in advance of and on the 
day of disconnect. Ms. Quick said that because AMI will be fully deployed by the date of this 
Order, remote disconnections are available for the vast majority of customers. On cross-
examination, Ms. Quick described that a customer has the ability to provide a third-party 
notification on its account, which adds a layer of protection for customers. In response to 
Commission inquiry, Ms. Quick stated the Company was not opposed to communicating to 
customers if the Commission were to provide a waiver of the premises visit. Tr., p. D-86. 
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The Company believes, and the data demonstrates, that enhanced communications such as 

call or text will result in more customers receiving actual notice of a potential disconnection. Ms. 
Quick explained that in March 2018, the Company began a policy of calling and texting customers 
prior to disconnection, and the percent of disconnections cancelled substantially increased, leading 
to lower disconnections. Ms. Quick added that while there are no costs related to this program, 
there will be cost savings associated with not having to make the on premises visits. At the 
evidentiary hearing, Company witness Graft explained that these cost savings have been rolled 
into the rate case forecast. 

 
i. Commission Discussion and Findings. 170 IAC 4-1-16(f) 

provides that prior to disconnection of electric service, a Company employee is required to, among 
other things, make an on-site premises visit. The undisputed evidence presented in this case reflects 
that notification by call or text decreases disconnections by increasing actual notice to customers 
of prospective disconnection. The evidence also showed the Company is continuing protections 
for sensitive or medically essential customers, and allow for third-party notifications for 
customers. Based on the evidence presented, we approve of the requested waiver of the 
requirement of an on-site premises visit prior to disconnection. However, as invited by the 
Company, we do require the Company communicate to all customers regarding the Commission’s 
waiver of the premises visit being approved in this Order. 

 
16. Other Issues.   
 

a. Two-Step Rate Increase. Company witness Douglas testified about DEI’s 
proposed two-step base rate increase procedures. She testified that, because base rates in this 
proceeding are calculated based on forecasted rate base at the end of the test period (December 31, 
2020), the Company proposes to implement the requested rate increase in two steps to reflect the 
utility property that is used and useful at the time rates are placed in effect. Specifically, the 
Company proposes a two-step adjustment in rates that will utilize the Company’s existing Rider 
67 (the Credits Rider). As proposed by Ms. Douglas, Step 1 will adjust rates when new base rates 
are implemented, expected to occur in mid- 2020, the middle of the test period, following the 
Commission’s issuance of its Order in this proceeding. Upon receipt of the Order, the Company 
proposes to file and implement the base rates supported by DEI witnesses Mr. Jeffrey R. Bailey 
and Mr. Flick as adjusted by the Commission’s Order. These rates will be left in place until new 
rates are approved in the Company’s next retail rate proceeding. These base rates will be based on 
the forecasted test period 2020, including forecasted plant and property which may not have been 
completed or be in-service to customers at the time of the Step 1 increase. Accordingly, Ms. 
Douglas testified, the rates will require an adjustment using the Credits Rider (Rider 67) to be sure 
that only rate base that is in-service at the end of 2019 will be included in the Step 1 rates. She 
stated that the Company will implement an adjustment using the Credits Rider to reflect revised 
revenue requirements using year-end 2019 actual value of net plant and property -- so long as the 
2019 actual value of net plant and property does not exceed the forecasted 2020 values that were 
included in the Commission approved rates. Further, she stated, these adjusted revenue 
requirements will also adjust the depreciation expense and include the 2019 actual capital structure 
and cost of capital values in the calculation. In this way, she testified, the combination of the base 
rates plus the Credits Rider Step 1 rate adjustment will reasonably reflect actual used and useful 
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plant-in-service as of the Step 1 timing of implementation of the base rates, while aligning both 
the depreciation calculation and the capital structure with the plant-in-service amount included in 
rate base. 

 
Ms. Douglas testified that the Step 2 rate increase will adjust rates after the end of the test 

period, i.e., after December 31, 2020, to reflect December 31, 2020 net plant and property amounts 
in-service at that point and included in the Commission approved base rates. She explained that, 
so long as the total revenue requirement amounts using actual December 31, 2020 net plant and 
property, depreciation and capital structure and cost of capital amounts do not exceed the 
forecasted 2020 values that were included in the Commission approved rates, the Step 1 Credits 
Rider rate adjustment will be modified to reflect the revenue requirements using the actual 
December 31, 2020 plant and property values. But, she stated, if the revenue requirements using 
the actual December 31, 2020 plant and property values are higher than the revenue requirements 
the Commission approved in base rates, no ongoing credit adjustment to base rates will be required, 
and the Step 1 Rate Adjustment component of the Credits Rider will be adjusted to zero following 
a compliance filing. Under either scenario, she explained, the Credits Rider will be adjusted from 
the amount included in Step 1 rates via a compliance filing as soon as practicable after year-end 
results become available, expected to be sometime during the first quarter of 2021. In this way, 
the combination of the base rates plus the Credits Rider Step 2 rate adjustment will reasonably 
reflect actual used and useful plant-in-service as of the December 31, 2020 test period end date, 
while aligning the depreciation calculation with the plant-in-service amount included in rate base 
and keeping the capital structure aligned with the same timing as the rate base, until new base rates 
are approved in the Company’s next retail base rate case.  

 
OUCC witness Blakley addressed the Company’s proposed 2-step rate increase procedures. 

He indicated that the OUCC generally agrees with DEI’s proposed Step 2 methodology, but with 
the additional requirement that the OUCC and intervenors will have 60 days from the date of 
verification of actual used and useful property to state objections to DEI’s verified actual test-year 
end net plant. If there are objections, the Commission should establish a hearing to determine the 
Company’s actual test-year end net-plant. He further recommends that the Step 2 rates be trued-
up (with carrying charges) retroactive to January 1, 2021 (regardless of when Step 2 rates go into 
effect.)  
 

Ms. Douglas responded to Mr. Blakley’s proposal to inject additional time into the schedule 
before the Commission reviews and approves the final rates (particularly if the parties object and 
a hearing is required to be scheduled, as under the OUCC proposal). She noted that this proposal 
has the potential to unreasonably delay implementation of final rates to the harm of the customers 
or the Company, depending on the differential between Step 1 rates and Step 2 rates. She noted, 
however, that the OUCC’s proposal that, in addition to the extra time in the schedule, rates be 
trued-up with carrying charges back to January 1, 2021, regardless of when the Step 2 rates are 
approved by the Commission, helps remedy this delay and is something the Company would be 
amenable to. She concluded that it appears to be good regulatory policy and a fair and reasonable 
way to ensure that final rates in a proceeding that uses a forecasted test period can be implemented 
shortly after the close of the test period -- albeit, via a later reconciliation rather than directly -- 
while providing adequate review time for the final rates.  
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She concluded that the Company is agreeable to the OUCC’s proposed 60-day review 
period if the Commission approves the OUCC’s proposal to make the Step 2 rates effective January 
1, 2021 via a true-up with carrying costs. She also offered that, alternatively, the Step 1 credit 
could be removed from Rider 67 effective January 1, 2021, so that the only true-up needed would 
relate to the rate differential arising between the actual and forecasted 12/31/2020 plant and capital 
structure values rather than the difference between the Step 1 and Step 2 rates. The Rider 67 credit 
would then be replaced if needed with the final approved Step 2 credit, with a subsequent true-up 
with carrying costs. She testified that under either such alternative (leaving the Step 1 credit in 
Rider 67 until Step 2 rates are implemented and then trueing up or removing the Step 1 credit 
effective January 1, 2021, until Step 2 rates are finalized and then trueing up), the Company would 
propose the true-up and carrying costs be included in Rider 67 in the next subsequent Rider 67 
filing to be filed mid-2021.  

 
i. Commission Discussion and Findings. We appreciate both the 

Company’s and the OUCC’s proposals designed to ensure that rates are ultimately implemented 
in a full and timely manner while also ensuring that the base rates only reflect plant and property 
that are actually in-service and used and useful at the end of Step 1 and at the end of Step 2. We 
find that the Company should implement its Step 1 and Step 2 rate increases, as outlined in Ms. 
Douglas’ testimony, but with the additional requirement proposed by Mr. Blakley, giving the 
OUCC and intervenors 60 days from the date of verification of actual used and useful property to 
state objections to DEI’s verified actual Step 2 test-year end net plant. If there are objections, the 
Commission can hold a hearing, if necessary, to determine the Company’s actual test-year end net-
plant. Further, we find that the Step 2 rates shall be trued-up (with carrying charges) to January 1, 
2021, regardless of when Step 2 rates are implemented. 

 
b. Accounting Requests.   

 
i. Edwardsport Outage Deferral Request. Petitioner’s witness 

Davey indicated the Company is seeking cost deferral for the 2020 Edwardsport IGCC major 
planned maintenance outage, which outage will occur every seven years at an estimated expense 
of approximately $46.4 million. The Company proposes to include one-seventh of this expense in 
rates and defer the remaining expenses until the amount billed in rates cumulatively exceeds $46.4 
million. If the amount billed in rates cumulatively exceeds $46 million, Mr. Davey said Petitioner 
proposes to establish a regulatory liability. 

 
DEI witness Gurganus provided information on the Edwardsport planned major outage in 

his testimony. He testified the Edwardsport Station’s 2020 outage has an O&M budget of $46.4 
million. Mr. Gurganus stated the Company would receive operational benefits from the first major 
outage at Edwardsport, which would allow the Station to identify and correct issues during a 
planned outage that would necessitate multiple pieces of equipment being offline, improving the 
Station’s reliability. He added the period of gasifier unavailability will allow for a thorough 
cleaning of the radiant syngas cooler tubes, which will help increase the HP steam flow to the 
steam turbine. 

 
Mr. Gurganus indicated the Company worked closely with the regional project engineering 

group and developed a seven-year outage cycle, which he stated would optimize the amount of 
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generation that is being provided to the grid by the fleet while maximizing the output of the Station. 
According to Mr. Gurganus, the seven-year outage cycle will permit several major components to 
be tracked and addressed, including the gasifier refractory replacement, combustion turbine 
inspections and steam turbine inspections. 

 
Mr. Gurganus said DEI understands that building the full amount of the 2020 outage 

expense into base rates does not make sense given that it will only occur approximately every 
seven years. That outage timeframe led the Company to propose the inclusion of 1/7th of the 
planned maintenance cost into base rates—meaning the Company will recover the costs of the 
2020 outage over the following seven years. 

 
Petitioner’s witness Douglas sponsored Exhibit 4-E (DLD) Schedule OM16, which 

normalized the Edwardsport planned outage expenses and removed $46.4 million from test period 
production maintenance costs for the incremental cost of the first major outage planned for the 
spring of 2020 at the Edwardsport Station. She testified the additional maintenance cost is not 
representative of an ongoing level of maintenance cost at the station and, therefore, the cost would 
be deferred in a major planned outage reserve account and amortized over seven years. Ms. 
Douglas added that while $46.4 million was removed for setting base rates because the costs 
weren’t reflective of an ongoing yearly level of planned outage maintenance expense, they are 
reflective of the level of reasonable and necessary incremental planned outage maintenance 
expense that will occur at Edwardsport approximately every seven years. 

 
Ms. Douglas indicated the retail portion of the production maintenance expense that is 

actually incurred for the 2020 spring major planned outage in excess of the remaining (after the 
pro forma adjustment) $4.7 million amount included in base rates for ongoing Edwardsport 
planned maintenance expense up to the $46.4 million forecasted amount be deferred in a regulatory 
asset account for amortization and cost recovery over seven years. In this way she asserted the 
revenue requirements for customers will be smoothed out, and the Company will be able to recover 
its reasonable and necessary maintenance costs for serving customers. She added the Company is 
not requesting carrying costs in rate base, just deferred recovery of the expenses over time. Ms. 
Douglas noted the Company’s proposed base rates include a forecasted amount of amortization 
($6.6 million) for the Edwardsport major planned outage reserve. She concluded this portion of 
her testimony by stating the Company’s proposal provides a balanced way to afford the Company 
the opportunity to recover the reasonable and necessary costs of the 2020 major planned outage, 
while avoiding customer rate volatility by recovering the costs over time. 

 
Mr. Kollen recommended the Commission limit deferrals for the test year Edwardsport 

Station major maintenance outage expense to the actual expenses incurred or the estimated $46.4 
million, whichever is less. 

 
Company witness Douglas testified in rebuttal to OUCC witness Kollen’s recommendation 

that the Edwardsport 2020 major outage expense deferrals be limited to the lower of actual costs 
incurred or the Company’s $46.4 million forecasted amount. Ms. Douglas indicated the Company 
is amenable to limiting the deferrals for the 2020 Edwardsport major outage to the lower of actual 
costs incurred or the $46.4 million forecasted amount as recommended by the OUCC. She also 
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noted the actual amount of the 2020 Edwardsport outage will be known by the time Step 2 rates 
are finalized. 

 
(A) Commission Discussion and Findings. We note that no 

party objected to the Company’s request and as such based upon the foregoing evidence on this 
issue, we find that it is reasonable and appropriate to amortize the Edwardsport 2020 major outage 
expense over seven years and to limit the resulting deferrals to the lower of the actual costs incurred 
by DEI or the $46.4 million forecasted amount. 

 
ii. Customer Connect Deferral Request. Mr. Davey briefly 

summarized the Company’s proposed cost deferral for Customer Connect, a new DEI customer 
service platform to be operational in late 2022. He indicated the enterprise-wide estimated cost of 
Customer Connect is $900 million and the amount allocated to DEI is estimated at $90-95 million, 
with approximately 50% reflecting the capital investment and the remainder, O&M. Mr. Davey 
testified the Company’s proposal is to defer these costs with carrying costs until the Company’s 
next retail rate case in which they will be recovered.   

 
DEI witness Graft elaborated in her testimony regarding the proposed ratemaking treatment 

for the Customer Connect project. She said the Company has requested deferral of depreciation 
expense and post-in-service carrying costs at the weighted average cost of capital rate as regulatory 
assets until the related assets are deemed to be used and useful in a future rate case. The Company 
has also requested deferral of O&M and payroll tax costs incurred from 2018 and forward 
associated with development and implementation of the Customer Connect project, with carrying 
costs at the weighted average cost of capital rate, as regulatory assets to be held for recovery in a 
future rate case. The Company removed O&M and payroll taxes from the forecast test period and 
is instead seeking deferral with carrying costs.  

 
Mr. Kollen recommended the Commission deny deferral of O&M incurred prior to the date 

new base rates are implemented in this proceeding, but recommended the Commission allow 
deferral on a going forward basis, without carrying costs, of O&M incurred after the date new base 
rates are implemented in this proceeding and until the Customer Connect project is placed in 
service. He also recommended denial of the Company’s request to defer depreciation expense and 
post-in-service carrying costs. 

 
Mr. Kollen argued the Company should not be allowed to defer previously incurred costs 

for future recovery upon implementation of new base rates in this proceeding because it would 
have a positive earnings impact in 2020 and in future years when rates are implemented recovering 
the deferred costs. He asserted that deferred depreciation, carrying costs on deferred O&M, and 
post-in-service carrying costs are unnecessary given there is no offset for the effect of declining 
rate base between rate cases. 
 

Mr. Gorman recommended the Commission deny the Company’s Customer Connect 
deferral request in its entirety. He suggested the Company seek rate recovery of the Customer 
Connect project and associated costs after implementation is complete. He expressed concern the 
Company has not proposed a cap on the capital portion of the Customer Connect investment and 
that without ongoing review, customers would ultimately pay more for the project under the 
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Company’s deferral proposal than if the Company sought cost recovery after the project is in 
service. He asserted the Company did not provide sufficient information to support Commission 
approval of its CPCN request and in his opinion no legal basis exists to support the creation of 
regulatory assets associated with utility plant that is not yet in service. 
 

DEI witness Graft testified the Company is not requesting a CPCN for the Customer 
Connect project, and no statutory authority exists for the Commission to issue a CPCN for these 
costs. Ms. Graft indicated that is why the Company is requesting deferral accounting authority in 
the context of this rate case.   

 
Ms. Graft stated the Company agrees in concept with Mr. Kollen’s recommendation to 

only seek deferral of its O&M and payroll tax costs on a going forward basis. However, she stated 
the Company defines going forward as 2019 and forward, not just from the date of implementation 
of new base rates in this proceeding and forward as Mr. Kollen proposed. Therefore, Ms. Graft 
indicated the Company is willing to forego recovery of its 2018 O&M and payroll tax costs of 
approximately $2.1 million for the Customer Connect project. 

 
Ms. Graft clarified in rebuttal that the Company is still seeking authority to defer carrying 

costs on the deferred O&M and payroll tax costs as a regulatory asset to be held for recovery in a 
future rate case, as well as authority to defer depreciation and post-in-service carrying costs as 
regulatory assets until the related assets are deemed to be used and useful in a future rate case. She 
noted the Company is requesting this accounting treatment in order to be made whole for this 
important investment that will help it better serve its customers. Ms. Graft added that only 
approximately $1.1 million of net plant in service (approximately $2.3 million of plant in service 
net of approximately $1.2 million in accumulated depreciation) has been included in rate base for 
Customer Connect in the forecast test period. 

 
According to Ms. Graft, Mr. Kollen’s argument that Commission approval of the 

Company’s deferral proposal would have a positive earnings impact in 2020 and in future years 
when rates are implemented recovering the deferred costs ignores the negative impact to earnings 
in the years the deferred costs were incurred without any associated rate recovery or assurance of 
future rate recovery. She claimed Mr. Kollen’s assertion that deferred depreciation, carrying costs 
on deferred O&M, and post-in-service carrying costs are unnecessary given there is no offset for 
the effect of declining rate base between rate cases does not consider that the Company’s current 
customer information system has been fully amortized for some time.   

 
Therefore, Ms. Graft indicated the Company’s proposed base rates in this proceeding 

include very little for a return on and a return of its investment in a customer information system: 
an annual return on investment of approximately $65 thousand (associated with the approximately 
$1.1 million of net plant in service in the forecast test period) and an annual return of investment 
via amortization expense of approximately $0.6 million (associated with the approximately $2.3 
million of gross plant in the forecast test period).  Ms. Graft contended the Company should not 
have to absorb the capital and O&M expense associated with a project of this magnitude that is 
being implemented over several years, which is why it is seeking the requested deferral accounting 
authority. 
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Finally, Ms. Graft noted the Commission, OUCC, IG, and all interested parties will have 
the opportunity in a future base rate case to review the deferred costs to ensure they are reasonable, 
necessary, and prudently incurred. She concluded it is reasonable for the Company to request and 
for the Commission to approve deferral treatment associated with the Customer Connect project 
that will simplify, strengthen, and advance its ability to serve customers, all of which are a priority 
to the Company and the Commission. 

 
(A) Commission Discussion and Findings. DEI has brought 

before the Commission in this proceeding its plan to put the Company’s Customer Connect 
customer service platform into operation. Ms. Graft testified the Company has removed O&M and 
payroll taxes from the forecast test period and that an amount for the net plant in service in the 
forecasted test period has been included in rate base. DEI requests authority to defer with carrying 
costs a portion of its past and going forward O&M and payroll tax costs as a regulatory asset to be 
held for recovery in a future rate case, as well as authority to defer depreciation and post-in-service 
carrying costs as regulatory assets until the related assets are deemed to be used and useful. At the 
outset, we find that the timing of the request for deferral treatment does not support approval for 
O&M and payroll taxes incurred in advance of the test period in this proceeding. The evidence in 
this proceeding is that the Customer Connect platform is a substantial ongoing investment being 
undertaken that will reasonably enhance the Company’s ability to serve its customers. The 
evidence also establishes that this platform is not expected to be operational until late 2022. 
Further, the project cost is made up of approximately 50% capital investment and 50% O&M. 
However, the evidence does not provide sufficient detail so as to identify the extent to which 
customer benefits will accrue with which components of the phased in project. Accordingly, we 
find that our support for the project is reasonable and proportionate with the likely customer 
benefits when we authorize the Company to defer O&M and payroll taxes beginning with those 
incurred in the test period, authorize the Company to defer depreciation and post-in-service 
carrying costs after the full project is declared to be operational, and for carrying costs on both 
deferrals at the Company’s weighted average cost of capital. The Company shall make a 
compliance filing in this docket when the Customer Connect platform is declared operational. 

 
iii. Major Storm Damage Restoration Reserve.   

 
(A) Petitioner’s Evidence. DEI witness Sieferman testified that 

the Company proposes to establish a Major Storm Reserve with a base level of $12.7 million, the 
amount proposed by the Company to be built into base rates. The Company would track differences 
between the actual operating costs incurred and the amount collected in base rates, with any under- 
or over-recovery recorded to a Regulatory Asset or Regulatory Liability account, respectively. The 
regulatory treatment of the net Major Storm Reserve amount would be addressed as part of the 
Company’s next retail base rate case. Ms. Sieferman explained that it was appropriate to establish 
a Major Storm Reserve as the timing, frequency, and costs for major storms are unpredictable and 
therefore challenging for the Company to establish a precise amount in base rates. She indicated 
the Company’s proposal is reasonable and balances the interests of both the Company and its 
customers by smoothing out these costs and providing for the Company to recover no more or less 
than its actual costs. 
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Company witness Hart provided testimony related to the Company’s major storm expenses 
over the past five years (2014-2018). She stated that actual expenditures will vary year to year 
based on the actual number of major storms and the types of restoration required. Based upon the 
trend in rising storm costs and the variability and unpredictability of annual MED storm level 
amounts, Ms. Hart testified DEI believes it is appropriate to establish an MED storm level amount 
in base rates and then establish a reserve for any amounts below or above that level. 

 
Mr. Alvarez testified for the OUCC and suggested the Commission should deny the 

Company’s request for a Major Storm Reserve unless the Company agrees to develop an 
operational plan to manage storm restoration activities. Mr. Alvarez recommends this operational 
plan should be integrated within the vegetation management and TDSIC programs. Assuming the 
Company agrees to develop the operational plan he suggests, Mr. Alvarez agrees with the 
Company’s proposal to establish a Major Storm Reserve, but suggests the base level should be set 
at $6.0 million instead of $12.7 million. In the event the Company does not agree to establish Mr. 
Alvarez’s new operational plan, or if the Commission denies the Company the authority to 
establish a Major Storm Reserve, Mr. Alvarez recommends that $5 million be embedded in base 
rates to represent an ongoing level for major storm expenses.  

 
Company witness Hart responded in rebuttal to OUCC witness Mr. Alvarez’s 

recommendations. She stated Mr. Alvarez’s testimony is incorrect and unreasonable and that Mr. 
Alvarez claims that DEI’s storm response has been imprudent, without any supporting evidence. 
Ms. Hart stated that she has been involved with the Company’s storm response efforts for seven 
years and can attest that the Company’s efforts are robust, efficient, and proactive. She testified 
that there are many problems with Mr. Alvarez’s suggestion that the Company follow his 
recommended operational plan, including that the Company already has distinct workstreams and 
teams responsible for major storm response, vegetation management and TDSIC and that these 
teams collaborate frequently, when appropriate. In conclusion, Ms. Hart said the Company could 
not give the OUCC’s position any consideration because Mr. Alvarez provided nothing but 
conjecture and insinuation and, therefore, the Commission should reject his proposal. 

 
DEI witness Sieferman also responded in rebuttal to OUCC witness Mr. Alvarez’s 

testimony in this area. She explained Mr. Alvarez’s recommended $6 million level for the Major 
Storm Reserve appeared to be arbitrary and not supported by evidence. She stated the costs to 
restore service after major storms are both unpredictable and vary significantly year-to-year.  

 
In addition, Ms. Sieferman further testified the Commission has approved similar Major 

Storm Reserve concepts for use by other Indiana electric utilities in recent base rate case 
proceedings. She noted Indiana Michigan Power Company was granted approval for a Major 
Storm Restoration Reserve in Cause No. 44075 and again in Cause No. 44967. She said the 
Commission also approved the creation of a Major Storm Damage Restoration Reserve for 
Indianapolis Power & Light Company in Cause No. 44576 and again in Cause No. 45029.   

 
Finally, Ms. Sieferman stated Mr. Alvarez acknowledged the proposed reserve accounting 

balances customer and utility interests by providing a way for customers to pay no more (or less) 
than what the Company incurs for such restoration efforts and allows the Company an opportunity 
to potentially recover prudently incurred costs necessary to timely restore power after significant 
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storms if that level exceeds what is built into base rates. She indicated storm restoration costs are 
volatile and highly dependent on storm events and therefore largely outside the Company’s 
control. A Major Storm Reserve recognizes the difficulty with estimating this cost item, while 
assuring recovery of prudent costs.  

 
(B) Commission Discussion and Findings. The Commission 

has approved major storm reserve ratemaking concepts like that proposed by DEI for use by other 
Indiana electric utilities in recent base rate case proceedings. For instance, we authorized Indiana 
Michigan Power Company to implement a Major Storm Restoration Reserve in Cause No. 44075 
and again in Cause No. 44967. We also approved the creation of a Major Storm Damage 
Restoration Reserve for Indianapolis Power & Light Company in Cause Nos. 44576 and 45029.   

 
In Indiana Michigan Power Company, Cause No. 44075 (approved February 13, 2013) at 

73, we discussed the benefits of the major storm reserve approach, noting: “the proposed 
accounting treatment will smooth out the impacts of major storms, thereby mitigating the financial 
consequences of a major storm.” We further noted that if the “amount of imbedded storm damage 
expense exceeds the actual expense incurred, ratepayers will receive the benefit of the 
overpayment.” Id. We continue to find that the use of the major storm reserve concept is an 
appropriate approach to account for major storm costs. 

 
Based upon substantial evidence of record provided by the Company and our experience 

with the regulation of other Indiana electric utilities which have experienced storm damage costs, 
we find that the Company should be authorized to set the base level for the Major Storm Reserve 
at the five-year historical average annual amount of $12.7 million and the Company should track 
any differences between the operating costs incurred and the amount collected in base rates. Any 
under- or over-recovery in such costs then would be recorded to a Regulatory Asset or Regulatory 
Liability account, respectively. Finally, we conclude the regulatory treatment of the net Major 
Storm Reserve amount should be addressed as part of the Company’s next retail base rate case.   

 
iv. Pension Settlement Deferral Request. Ms. Douglas explained that 

pension settlement accounting, which is prescribed by U.S. GAAP accounting in certain situations, 
results in an acceleration of recognition of the settled portion of gains or losses currently deferred 
in a pension regulatory asset on the Company’s accounting books. Absent triggering settlement 
accounting, these gains or losses would be amortized as a portion of net periodic pension cost, 
over the average remaining service period of active participants. If settlement accounting is 
triggered for regulated entities, the losses on the settled portion of the net periodic pension 
obligation must be reflected as an expense immediately, unless it is probably the costs (the 
amortization of which are currently a portion of pension cost being recovered through rates) will 
be recovered from customers. Ms. Douglas explained that the Company proposed that the settled 
portion of the losses be moved to a separate regulatory asset account and continue to be amortized 
over the average remaining service period of the pension plan participants. She stated that this 
GAAP required settlement accounting does not increase pension cost to the Company or to 
customers – it just accelerates the recognition of it on the Company’s accounting books, reducing 
the original cost in the pension asset and future benefit costs from the actuarial study. Under the 
Company’s requested accounting deferral treatment, she explained that annual pension costs 
would remain basically the same and that without the Commission’s approval of this accounting 
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treatment, the Company would incur earnings erosion and volatility, rather than the smoothing of 
these reasonable and necessary pension costs over time that normal pension accounting treatment 
affords. 

 
Mr. Setser testified that settlement charges incurred by DEI because of the triggering of 

settlement accounting will be deferred as a regulatory asset and amortization expense of the 
settlement charge will be recognized over the average remaining service life of Duke Energy 
Retirement Cash Balance Plan participants, currently 9.75 years.  
 

Mr. Kollen testified for the OUCC on this issue. He recommended the Commission reject 
the Company’s request to retroactively defer the costs since in 2019 until base rates are reset in 
this proceeding. Mr. Kollen also argued that a deferral will harm customers and will allow the 
Company to record a windfall to income in 2020 in exchange for harming customers in the form 
of increased customer rates when base rates are reset in the next base rate case proceeding.  

 
Mr. Setser testified for the Company on rebuttal and clarified that the Company is not 

asking for retroactive treatment in this proceeding. He stated these costs are already deferred costs 
following the guidance of SFAS 158, codified in ASC715. He noted that under ASC Topic 715, 
Duke Energy is required to recognize as a component of other comprehensive income, the net 
actuarial gains or losses and prior service costs or credits that arise during the year but are not 
recognized as components of net periodic benefit cost of the period (“Unrecognized Gains or 
Losses”). Unrecognized Gains or Losses related to the Company’s regulated operations are 
recorded pursuant to ASC Topic 980 and are reflected in regulatory assets or regulatory liabilities, 
subject to the regulatory treatment of such costs for the regulated jurisdiction. Unrecognized 
Losses are recorded to FERC account 182.3 (Other regulatory assets) while Unrecognized Gains 
are recorded to FERC account 254 (Other regulatory liabilities). The Unrecognized Losses 
recorded to FERC account 182.3 are commonly referred to as the “SFAS 158 Regulatory Assets.” 

 
Mr. Setser further stated the recognition of the SFAS 158 Regulatory Asset complies with 

FERC guidance per Docket No. AI07-1-000 (March 29, 2007). He also said that GAAP accounting 
rules for pensions require the Company to accelerate the recognition of these expenses when a 
settlement event occurs. He noted that DEI’s proposal is simply to continue to defer these costs 
and recognize them in a manner consistent with how these costs would otherwise be recognized. 
He concluded his rebuttal on this issue by stating the Company is being proactive in identifying 
that these settlement events will reoccur in future years and will result in “lumpy” expense 
recognition if the requested deferral is not approved.  

 
(A) Commission Discussion and Findings. We find the 

Company’s evidence persuasive that GAAP accounting rules for pensions require the Company to 
accelerate the recognition of these expenses when a settlement occurs. We agree the Company is 
being proactive in identifying that these settlement events will reoccur in future years and will 
result in “lumpy” expense recognition if we do not approve the requested deferral. Accordingly, 
we find that DEI should continue to defer these costs and recognize them in a manner consistent 
with how these costs would otherwise be recognized.  
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v. Incremental Vegetation Management Deferral Request. Ms. 
Graft testified that Petitioner is seeking the deferral and amortization over three years of forecasted 
distribution vegetation management O&M costs incurred in 2020 in excess of the amount in 
current base rates for the period before the Company’s revised base rates are implemented. 
 

OUCC witness Mr. Kollen testified the Company is seeking to increase its distribution 
vegetation management O&M in 2020 by $18.4 million annually, calculated by doubling the $9.2 
million deferral requested by the Company. He suggests the Company can avoid the need to 
request a deferral by simply waiting to increase its vegetation management activities to align more 
closely with when it expects base rates proposed in this proceeding to be effective. Mr. Kollen 
asserts that if the Commission allows a deferral, it should be for $5.2 million, which represents 
half of the total pro forma increase to test period expense Petitioner proposed. 
 

Mr. Gorman testified for the IG and also opposed the Company’s proposal to defer 
forecasted distribution vegetation management O&M. He argues that a utility must manage its 
O&M between rate cases and that the Company could have timed its rate case differently if it 
wanted to be able to recover its proposed level of distribution vegetation management O&M via 
new base rates beginning in January 2020. 

 
Ms. Graft stated in rebuttal that Mr. Kollen’s assumption that vegetation management costs 

are spread evenly over the year is incorrect. The Company’s proposed distribution vegetation 
management O&M is $49 million, comprised of $38.9 million in the test period forecast, plus a 
$10.5 million pro forma adjustment. She said the proposed deferral amount simply represents the 
difference between forecasted distribution vegetation management O&M in excess of the amounts 
in current base rates for the January to June 2020 period before base rates proposed in this 
proceeding will be effective. Finally, she noted an effective vegetation management program is an 
important initiative to the Company, its customers, and the Commission and, therefore, it is 
reasonable for the Company to request and for the Commission to approve deferral treatment 
associated with the incremental costs the Company is incurring by moving to a five-year trim cycle 
for enhanced safety and reliability of the distribution system.   
 

As an alternative, Ms. Graft suggested should the Commission desire to utilize the 
cumulative reserve accounting approach, the Company could incorporate its proposed deferral for 
January through June 2020 within the cumulative reserve and then any balance remaining in the 
reserve account would be addressed in the Company’s next retail base rate case.   
 

If the Commission were to approve this approach, Ms. Graft stated the result would be a 
reduction in test period amortization expense of approximately $3.1 million (equal to the deferral 
request of $9.2 million divided by the proposed three-year amortization period).   

 
(A) Commission Discussion and Findings. DEI has requested 

creation of a deferred asset for an expense that it may incur before the rates approved in this order 
are made effective and that would be in addition to the forecasted test period amount of the same 
expense because the Company intends to move to a level of activity that reflects the forecasted 
period before the revenue from the ordered rates is available to provide for such pre-rate order 
expense. While we have stated elsewhere in this order our understanding of the critical value of 
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vegetation management for service reliability, we have several case specific concerns with this 
request. Our discussion above regarding vegetation management expressed our concern regarding 
the historical unacceptable performance of the Company such that we have signaled with our ROE 
award an incentive to utility management to improve its performance. Absent evidence of such 
improvement we are not inclined to provide compensation that assumes such improvement. 
Additionally, above we created a balancing account that in part addresses concerns that planned 
vegetation management expense levels will not develop as planned. While we recognize that there 
are many budgetary reasons for not meeting expenditure plans, we are not inclined to unnecessarily 
expose customers to such adjustments. Finally, at the evidentiary hearing in the proceeding, 
Commissioner Freeman asked Mr. Davey questions regarding a regulatory asset for the Dynegy 
buyout that was fully amortized in May of 2017. She questioned whether the Company had plans 
to return over-recovery related to the regulatory asset. Mr. Davey explained that for the regulatory 
assets proposed in this proceeding, the Company has proposed to stop such recovery once the 
regulatory assets are fully amortized and change rates using the Company’s Credit Rider. 
However, at the time of the prior rate case when the Dynegy asset was last addressed, there was 
no such provision in the order requiring a rate change outside of a base rate case when regulatory 
assets were fully amortized. Mr. Davey indicated that was not the practice at that time and most 
costs go up in between rate cases and some costs go down and in between rate cases rates are not 
changed. This particular cost went down and was material, but there was no provision requiring a 
rate change. Tr. B 85-88. The counter of Mr. Davey’s position can also apply. Accordingly, based 
on the facts and evidence presented in this case, we deny the Company’s request for the creation 
of a deferred asset for incremental vegetation management expense.  

vi. 316(a) and 316(b) Deferral Request. Mr. Mosley testified the 
Company has requested recovery through the ECR Rider of its prior expenses related to 316(a) 
and 316(b) studies that it previously deferred on its books. He indicated that in the Company’s last 
rate case $30,000 in annual compliance expenses were built into base rates. However, starting in 
2018, there have been two demonstration studies required during NPDES permitting. Mr. Mosley’s 
testimony describes the federal mandate, the federally mandated compliance projects, and how the 
projects will help DEI comply with the federal mandate. 

 
Ms. Graft also testified on this issue. She said the Company is requesting timely recovery 

of 80% of the retail portion of the 316(a), 316(b), and NPDES program study costs that must be 
expensed through the consolidated Rider 62. The Company is requesting to defer the 20% of the 
retail portion of the 316(a), 316(b), and NPDES program study costs that must be expensed as a 
regulatory asset with carrying costs at the weighted average cost of capital for recovery in a future 
rate case. 

 
In addition to seeking to recover the costs of these two studies, Mr. Mosley indicated the 

Company requested the authority to defer its future 316(a), 316(b) and NPDES compliance related 
expenses for future recovery in its ECR. To the extent that future studies are required by NPDES 
permits, then the expenses of those studies presumably would be similar to those already seen at 
Noblesville and Cayuga. Mr. Mosley stated DEI commits to filing a separate proceeding under the 
Federal Mandate statute should compliance projects be identified as part of the studies being 
performed for NPDES permit renewals. He added that the Company would also keep the 
Commission up to date on the 316(a) and 316(b) studies through its semi-annual ECR proceedings. 
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Ms. Armstrong argues in her testimony that the Commission should not approve DEI’s 
request to defer its 316(a), 316(b) and NPDES-related compliance costs based on the contention 
that the Company did not comply with the federal mandate statute and get preapproval from the 
Commission prior to incurring them. She also argues that the future federally mandated 316(a) and 
316(b) study costs the Company is seeking preapproval of should be denied as too uncertain. In 
addition, she asserts that the 316(a) and 316(b) costs are too small to include in future ECR 
proceedings and that it would be administratively burdensome to review them. 
 

DEI witness Ms. Graft testified on rebuttal that the Commission did preapprove for timely 
recovery the 316(a) and 316(b) study costs. In Cause No. 44418, Ms. Graft said the Company 
specifically requested timely recovery of such future plan development costs “associated with 
future environmental planning for compliance with air, water, or waste regulations via Rider 71 
(or via Rider 62 to the extent such costs are related to a capital project).” Cause No. 44418, 
Petitioner’s Exhibit F at 9-10. Ms. Graft indicated the Order in that proceeding authorized timely 
recovery of “future plan development, preliminary engineering, testing, and pre-construction costs 
via Rider 62 and/or 71.” 44418 Order at 29. 

 
Subsequently, in Cause No. 44765, she noted DEI sought and received Commission 

approval to recover its plan development, preliminary engineering, testing, and pre-construction 
costs and cited the preapproval from Cause No. 44418 in its testimony in that proceeding. Cause 
No. 44765, Petitioner’s Exhibit 6 at 5-6. She further indicated DEI also has been recovering those 
expenses through its ECR rider (Rider 62 and/or 71, as applicable). See, e.g., Cause No. 42061 
ECR 31 Order at 17 (“Petitioner is also authorized to recover in Rider 71 the amortization of CCR 
Compliance Plan development costs”).  

 
(A) Commission Discussion and Findings. Based upon the 

weight of the evidence, we find that it is appropriate to allow the Company to defer its past and 
future 316(a), 316(b), and NPDES study costs for timely recovery as federally mandated costs in 
this rate case. We will also review the extent to which those expenses are reasonable and necessary 
when they are presented in the Company’s ECR proceedings.   

 
vii. SO2 Emission Allowance Deferral Request. DEI proposes to 

transfer the native SO2 EAs from the EA inventory account to a new regulatory asset account to 
be amortized over a twelve-year period. This would allow the Company to recover the costs 
incurred for these allowances over the remaining useful lives of the associated generating plants. 
DEI also proposed to discontinue using Rider 63, and instead include any native allowance 
consumption expense and gains or losses on the sale of native EAs in its consolidated Rider No. 
62.  
 

Ms. Armstrong testified that the OUCC does not take issue with the Company’s native SO2 
allowance inventory costs proposal. She indicated she was aware that DEI has decreased its use of 
SO2 allowances and that unit retirements at the Wabash River and Gallagher Generating Stations, 
coupled with the installation of SO2 environmental controls at the Gallagher, Cayuga, and Gibson 
Generating stations have resulted in the Company emitting less SO2 over the last several years. In 
addition, Ms. Armstrong testified the zero-cost SO2 allowances Duke is awarded each year 
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exacerbate this issue because it lowers the weighted average SO2 inventory cost, which decreases 
annual consumption expense and the rate at which DEI recovers the remaining inventory cost.   

 
Ms. Armstrong stated the Company benefits because it is able to fully recover the costs of 

more expensive allowances procured prior to the major changes in environmental regulations, unit 
retirements, and pollution controls impacting the consumption of EAs over the past decade. She 
indicated that ratepayers benefit from an eventual reduction in the remaining inventory balance, 
which lowers the return on inventory customers must pay in base rates over what they could expect 
to pay if the inventory balance was slowly reduced over 40 or more years. However, to reduce 
further impact of the accelerated recovery of native SO2 inventory costs, the OUCC recommends 
that the Commission adopt Mr. Kollen’s ratemaking treatment for recovering regulatory assets.  

 
Ms. Armstrong recommends the Commission approve moving the native SO2 allowance 

inventory costs into a regulatory asset, which she suggested should be recovered using the 
levelized-cost recovery method Mr. Kollen proposes for all regulatory assets. She added that DEI 
should be required to discontinue tracking EA costs while at the same time selling any excess EAs 
whenever possible, and pass the proceeds of any such allowance sales through Rider No. 62. 

 
Per Ms. Graft’s rebuttal testimony, the Company agrees to discontinue tracking of native 

EA consumption expenses upon implementation of new base rates. However, the Company 
reserves the right to seek EA tracking in future proceedings if new regulations are enacted or EA 
expenses become more volatile. With regard to the proposal to recover the regulatory asset using 
the levelized-cost recovery method, Ms. Douglas testified that, as with other regulatory assets, the 
Company opposes Mr. Kollen’s proposed levelized methodology. 

 
(A) Commission Discussion and Findings. We agree with the 

Company and the OUCC that moving the native SO2 emission allowance inventory costs into a 
regulatory asset is reasonable, and we approve such. For the reasons stated elsewhere in this Order, 
however, we reject the OUCC’s proposed levelized approach for the recovery of this regulatory 
asset. Instead, we approve the Company’s modified proposal to recovery of the regulatory asset 
over a twelve-year period. 

 
c. FAC Issues. Petitioner made several proposals with respect to its FAC 

processes. Certain intervenors made other FAC-related proposals. 
 

First, Petitioner proposes two changes to the allocation of fuel costs that occurs in its FAC 
process (and impacts the sharing in the Rider 70 off-system sales process). The changes relate to 
the allocations the Company performs in after-the-fact post-dispatch analyses. Mr. Swez testified 
in support of these changes. He explained that currently the Company economically stacks, on an 
hourly basis, the demand (load) with available supply resources (actual generator production 
amounts). He stated that the unit stacking is prioritized based on average production costs, ranked 
lowest cost to highest cost. He explained that the model economically allocates the average 
production costs for serving native load. DEI proposes to change this stacking logic from an 
average production cost basis to an incremental production cost basis for long-term commitment 
generating units such as coal-fired and combined cycle natural gas units. The Company would 
continue to allocate costs for short-term commitment units, such as combustion turbines, on the 
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existing average cost basis. According to Company witness Swez, this incremental cost logic 
proposed by the Company more appropriately recognizes that the cost of incremental non-native 
sales is related to the cost of incremental changes in generation output and will better align fuel 
cost allocation with actual dispatch and commitment operations. In other words, he explained, the 
Company is proposing this change because the current average cost-stacking logic does not 
comport with MISO’s incremental dispatch logic. He emphasized that the Company is proposing 
this stacking change only for long-term commitment units because they are committed for, and 
predominantly serve, native-load customer requirements. He stated that the likely result of this 
change in stacking logic is that the minimum load block of long-term commitment units will be 
allocated to native load. He testified that it is appropriate to allocate this cost to native load given 
that native load will be entitled to the first call on all generation resources, and these units are 
committed for the benefit of native load. However, he noted, during periods of low native-load 
demand, when all minimum-load blocks exceed native-load demand, minimum-load blocks would 
be allocated to non-native sales. He concluded that this proposed incremental cost approach will 
better align post-analysis results to the actual dispatch logic used by MISO and will more equitably 
and appropriately allocate fuel costs between native and non-native sales. 

 
In addition, Mr. Swez explained that Petitioner proposes to eliminate the two-pass stacking 

process and perform the stacking process exclusively in the Real-Time market, because long-term 
commitment units are unlikely to be entirely allocated to non-native when split into incremental 
cost blocks. Currently, Petitioner performs a two-pass stacking process, day ahead and real time. 
According to Mr. Swez, this two-pass process unnecessarily complicates cost allocation. He 
testified that this change improves native-load resource optionality to respond economically to 
deviations in real-time load or generation and recognizes the shift of additional no load costs that 
accompany the transition to incremental stacking. 

 
Petitioner also proposes that the generic purchase-power procedures – the purchased power 

benchmark – established in Cause No. 41363 be permanently waived upon the effective date of 
the Commission’s Order in this proceeding. Mr. Swez explained that the Company is making this 
proposal because the benchmark procedures established in Cause No. 41363 are outdated. He 
testified that the procedures were initiated at a time when the MISO energy market did not yet 
exist, and purchases were executed on a negotiated bilateral basis. Since then, he noted, the 
Company has become a full participant in the organized MISO energy market, and the Company 
purchases all of its energy requirements from the MISO. He stated that as a member of MISO, the 
Company’s generation, along with all generation participating in the MISO day ahead and real-
time energy markets, is economically dispatched and the Company’s customers have access to all 
generation resources in MISO to meet their needs. He stated that purchases made from MISO are, 
by definition, the most economic purchase available to meet customer load. In addition, he testified 
that the impact of low natural gas prices and increasing renewable energy penetration has had a 
significant downward impact on the average market price of energy. He observed that these factors 
suggest that the risks the benchmark was intended to address have been heavily mitigated. Mr. 
Swez emphasized that this proposal in no way prohibits review of the Company’s purchase-power 
transactions; the Company’s purchase-power costs and its offers into MISO will continue to 
remain subject to review and approval in each FAC filings. 
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Finally, Mr. Swez discusses the Company’s proposal that all PJM charges and credits 
related to its Madison Generating Station be recovered through, as appropriate, either its FAC 
Rider, its RTO Rider, or Rider 70. Mr. Swez explained that the reason for this proposal is that the 
Madison Station is physically located and connected to the PJM transmission grid. Energy from 
the Station is transferred to MISO using firm transmission service through a pseudo-tie. Because 
of this configuration period, DEI receives a settlement statement from PJM for charges and credits 
related to the Station’s firm transmission, congestion and loss charges or credits, etc. He testified 
that Madison Generating Station is operated for the benefit of DEI customers, and as such, 
customers should be appropriately allocated associated revenues and costs. He noted that the 
unique situation at Madison was simply not envisioned at the time of the Company’s last rate case. 
He stated that the Company’s proposed change appropriately modifies cost and revenue tracking. 
Similarly, Mr. Swez testified, the Company proposes that costs and revenues associated with 
Madison Station be further modified because of changes to the MISO capacity market. 
Specifically, he stated that MISO recently received permission from the FERC to modify the way 
it values capacity resources located outside the MISO footprint. He testified that DEI and its 
customers could potentially be subject to a separation of zonal prices between the Indiana Zone 6 
and the newly created PJM external zone, and this change could result in a mismatch in funds paid 
for the capacity obligation versus funds received from the Madison Station. Accordingly, the 
Company proposes that all capacity revenues and payments be allocated to native customers first, 
up to the level of capacity charges assigned to native load by MISO. Mr. Swez testified that under 
this proposal, regardless of the location of assets or source of capacity revenues, no capacity 
revenues would flow through Rider 70 non-native sharing mechanism until the native load charges 
have been met. Once that revenue requirement has been satisfied, further revenues from capacity 
sales and payments will be allocated as non-native margins and shared through Rider 70. If 
capacity charges for native load exceeds all capacity revenues, the differential will be recovered 
the same as it is today. 

 
OUCC witness Boerger responded to the Company’s stacking proposals. He testified that 

he agrees with the Company’s proposal to eliminate its “two-pass” stacking methodology, noting 
that it would allow native load customers access to the Company’s lowest cost fuel resources as 
they are ultimately realized in MISO’s real-time market. 

 
Dr. Boerger, however, disagreed with the Company’s proposal to move to an incremental 

rather than average cost allocation of no-load fuel costs. He testified that MISO dispatches units 
based on incremental cost, which is appropriate because that approach will lead to a least cost 
dispatch. He further testified, however, that changing the Company’s stacking does not change 
MISO’s dispatch of its generating units; the Company’s proposal changes cost allocations only 
after the fact. Because there is no change to the manner in which MISO dispatches DEI’s 
generating units, there is no improvement in efficiency resulting from DEI‘s proposal. Therefore, 
with no improvement to operational efficiency resulting from DEI ‘s proposal, Dr. Boerger stated, 
the evaluation of its stacking proposal must come down to whether it is fairer for more no-load 
costs to be allocated to native load customers compared to non-native sales. Based upon his review, 
he testified, he concluded there is no improvement in fairness resulting from allocating more “no-
load” costs to native load customers. He analogized to the allocation of joint, fixed costs incurred 
in providing utility service, and observed that standard methodology addresses the difficulty of 
determining which customers are “marginal” by simply allocating on an “average” basis. He 
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contended that the allocation of no-load cost is similar to the problem of allocating all other costs 
incurred in a utility’s operation and, as such, there is no reason to depart from the standard 
methodology of allocating costs on an average basis. 

 
OUCC witness Eckert recommended continuation of the current agreement allowing the 

OUCC 35 days to complete its FAC review and file its FAC testimony. In addition, Mr. Eckert 
testified that the OUCC recommended approval of the Company’s request to waive the purchased 
power benchmark procedures, conditioned on providing the following in its audit package:  
(1) root cause analysis for forced outages lasting more than 72 hours, and (2) day-ahead offers and 
real-awards for test days the OUCC requests. 

 
Industrial Group witness Dauphinais recommended that the Commission reject DEI’s 

stacking proposal unless the Commission also requires the Company, through its Rider 70, to pass 
back to its Indiana retail customers 100% of the Indiana share of Duke’s non-native sales margins. 
He noted that the Company’s proposal will likely increase native load fuel costs while equally 
increasing non-native sales margins. He stated that DEI passes 100% of its Indiana share of native 
load fuel costs onto its Indiana retail customers through its FAC, but is permitted to retain 50% of 
the Indiana share of its non-native sales margins. As a result, he testified, the Company’s proposed 
change to its stacking method is self-serving because it shifts fuel costs from non-native sales to 
native load sales. However, he stated, the impact on Indiana retail customers of this type of 
maneuvering can be neutralized by moving to 100% allocation to Indiana retail customers of both 
native load fuels costs under the FAC and non-native sales margins under Rider 70. 

 
As discussed previously, Sierra Club witness Comings testified that losses associated with 

uneconomic dispatch of coal units, including Edwardsport, should be disallowed from rates. In 
addition, he testified that the Commission should open an investigation into the self-commitment 
practice. As support for his position, he offered an analysis of the dispatch economics of the 
Company’s largest coal-fired units. 

 
In rebuttal, Mr. Swez stated that the Company disagreed with the OUCC and Industrial 

Group’s recommendation to reject its proposed change in stacking allocation. Mr. Swez reiterated 
that its incremental stacking proposal more reasonably allocates costs between native and non-
native load. Mr. Swez explained that for plants with longer minimum run times, such as coal and 
combined cycle units, the decision to turn on the unit for an economic commitment is made with 
the viewpoint of achieving a positive margin over at least the unit’s minimum run time, typically 
at least 3 days for long-term commitment generating units. He noted that it is typical for long-
startup time units to return more revenue than cost during some hours of the day when they are “in 
the money,” but return less revenue than costs in other hours, where the unit is “out of the money.” 
He stated that as long as the amount of revenue is expected to be greater than variable costs over 
the entire commitment period of three days in this example, it is considered “in the money” and 
economic to turn on or run the unit. Mr. Swez explained that the Company’s units with longer 
startup times, the coal and combined cycle units, have minimum run times that are typically longer 
than the MISO energy market timeframes of 24 hours for the Day-Ahead market, the market that 
is most often used to commit these units. Simply said, he stated, longer start-up units are expected 
to make money in some hours and lose money in other hours, with the overall margin over the 
entire commitment period summing to a positive amount. Mr. Swez explained why no-load costs 
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generally should be excluded when long start-up time generators are allocated to non-native sales. 
He stated that no-load cost is a fixed cost of operating a generating unit, and it is not possible to 
generate net positive power without incurring the cost of fuel needed to keep boilers hot and 
turbines spinning (no-load costs). He noted that non-native sales occur only when generation in 
excess of what is required to serve native load is available (i.e. native load receives first call on all 
generation). He further stated that MISO dispatches generation based on incremental variable cost 
and does not generally consider the fixed no-load cost when calculating the locational marginal 
prices that determine generation revenue. He explained that under the current average cost stacking 
method, fixed no-load cost is commingled with variable operating cost when units are allocated to 
non-native sales -- this fixed/variable commingled cost is then matched with revenue received 
from MISO that excludes the fixed no-load cost. He testified that this can incorrectly cause the 
margin on a non-native sale to be negative. Mr. Swez emphasized that the assignment of no-load 
cost to native load follows principles of cost- causation in that the cost is incurred to provide native 
load with first call on all generation. Essentially, he concluded, the average production cost 
approach is asymmetrical and only serves to artificially and inaccurately reduce the fuel costs 
assigned to native rather than assign the costs appropriately. He added that there would still be 
situations when no-load costs for some long start-up time generating units would be allocated to 
non-native generation – for example, in hours where the amount of generation needed to serve 
native load was less than the sum of the minimum loads of the on-line long start-up time generating 
units. During these hours, he stated, no-load costs would be allocated to non-native generation. He 
also added that the proposed change in stacking methodology would not affect the fuel cost 
allocated to native load in every hour; in fact, for the year 2017, he testified, the proposed change 
would have affected the allocation of fuel cost only during the 14% of hours where excess 
generation existed.  

 
Mr. Swez responded to Mr. Dauphinais’ testimony concerning the stacking methodology 

proposal, as well. Specifically, he addressed Mr. Dauphinais’ recommendation that the stacking 
proposal be approved only if the Company also agrees to credit retail customers with 100% of non-
native sales margins. He agreed with Mr. Dauphinais, to the extent his recommendation pertained 
to traditional non-native sales to MISO, and not the new category of short-term bundled capacity 
and energy sales. He noted that in rebuttal testimony, the Company had revised its Rider 70 
proposal to credit 100% of such traditional non-native sales margins to customers, and to continue 
the 50/50 sharing mechanism only for the new category of short-term bundled capacity and energy 
sales. He reiterated that changing to incremental cost stacking will more closely align the party 
that receives the benefit of running a unit with all the costs necessary to run the unit. 

 
With regard to the OUCC’s position on the purchased power benchmark, Mr. Swez 

testified in rebuttal that root cause analyses are extensive, very detailed, time consuming analyses 
completed only for significant generating unit outages and events. He stated it was unclear whether 
Mr. Eckert is proposing that the Company perform a root cause analysis on every outage of greater 
than 72 hours, or if he only wants the Company to submit root cause analyses that it completes. In 
any event, completing a root cause analysis for forced outages such as boiler leak repair or other 
repairs that are more routine in nature, unless the cause of the outage is very unusual, is 
unnecessary and would add an undue burden and undue cost. In sum, DEI does not agree to the 
OUCC’s request to complete a root cause analysis for any forced outage greater than 72 hours in 
length. Rather, he testified, DEI will commit to continue to do what it does today; that is, DEI will 
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discuss in FAC proceedings major forced outages of units of 100 MW or more lasting more than 
100 hours, and will also provide the any root cause analyses that were performed. In addition, DEI 
will continue to supply the OUCC day-ahead and real-time unit offers and awards for the test days 
it selects. Mr. Swez stated that this has worked well and provides the OUCC and the Commission 
relevant information on outages that meet those established thresholds. 

 
With respect to the OUCC’s recommendation to continue to allow the OUCC 35 days to 

complete its FAC review and file FAC testimony, Mr. Swez testified that this schedule has worked 
well in the past and he has no concerns with this schedule going forward.  

 
Mr. Swez next addressed the Sierra Club’s recommendation that all of the Company’s 

generating units should be “dispatched on an economic basis,” not self-committed, or if it must 
self-commit units, then “Duke’s own dispatch decision-making process should be readily 
transparent and justify the frequency of the unit’s operation.” He also addressed the Sierra Club’s 
recommendation that the Commission open an investigation into the practice of self-commitment. 
He emphasized that DEI already commits the Company’s generating units on an economic basis, 
except as required for unit testing, operational requirements, or other infrequent reasons. He 
testified that the process that the Company performs daily to inform the commitment status 
decision for each unit is designed to minimize the total customer cost by maximizing each unit’s 
economic value. In addition, he stated, for units that are committed by MISO, they are also being 
committed on an economic basis using MISO’s security constrained economic dispatch. Finally, 
he testified that units are dispatched on an economic basis between their minimum and maximum 
capability when not required to run at a specific output as would be necessary for unit testing, 
operation requirement, or other reasons. Mr. Swez testified that by using both “Economic” and 
“Must Run” commitment status offers for different units on different days and times, the Company 
is working to minimize the total customer cost by maximizing the generators total margin. He 
stated that when it is advantageous to do so, utilizing a commitment status offer of Must-Run in 
the MISO energy markets does not necessarily mean that a generating unit was not economically 
committed. He emphasized that the MISO Day-Ahead Market construct was never designed to 
forecast economic commitments beyond the next day. Accordingly, for units with longer or higher 
start-up costs, the MISO Day-Ahead Market will typically not result in a commitment of these 
generating units from an off-line state when being offered with a commitment status of Economic, 
even though they may be the most economic choice over a multi-day period. As a result, he 
testified, always using an Economic commitment status could at times cause either the lowest cost 
unit to remain off-line or uneconomic cycling of certain units across multiple days.  

 
Mr. Swez also pointed out that Sierra Club witness Comings’ economic dispatch analysis 

offered to support his testimony failed to take into account the realities of self-scheduling units 
and contained a number of significant and incorrect assumptions or errors.  

 
Further, Mr. Swez noted that the Company’s generating unit offers, including the 

commitment status offer as well as resulting dispatch of the units, are already the subject of review 
during the Company’s quarterly fuel clause filing. In other words, there already is a process in 
place for this examination each quarter. In addition, he stated, the Commission has already 
specifically considered this issue in Cause No. 42685, finding that “for those units that must be 
committed for several days or even weeks at a time, self-scheduling at minimum load will 
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guarantee reliable and predictable operation of the units. The remainder of energy available from 
those units between minimum and maximum operating range can be offered in the day-ahead and 
real-time markets for economic dispatch.” Cause No. 42685 at page 9 (IURC; June 1, 2005). In 
sum, he testified, there is no need for the Commission to embark on another investigation of a 
practice that is reasonable, common and well understood.  

 
i. Commission Discussion and Findings. First, we note that no party 

took issue with the Company’s proposal to recover PJM charges and credits related to its Madison 
Generating Station in either its FAC Rider, its RTO Rider, or Rider 70, as appropriate. Nor did any 
party take issue with the Company’s proposal to eliminate the two-pass stacking process and 
perform the stacking process exclusively in the real-time market. Petitioner supported both of these 
proposals and we approve both.  

 
Next, we address Petitioner’s proposal to change its stacking process from an average 

production cost basis to an incremental production cost basis for long-term commitment generating 
units such as coal-fired and combined cycle natural gas units. Mr. Swez explained why this 
proposal is reasonable, in terms of allocating no-load costs to the drivers of those costs, which in 
most cases will be native load generation needs. The OUCC objected to this proposal on the basis 
of fairness, because the change appears to be more likely to allocate more no-load costs to retail 
customers. The Industrial Group objected if the Company continued to retain a share of non-native 
sales margins, but did not have an objection if the Company credited non-native sales margins 
100% to retail customers. Although we appreciate the OUCC’s concern with potentially allocating 
more fuel costs to retail customers, we find that the Company’s proposal is consistent with the 
allocation of costs to the groups of customers that cause such costs. We also note that in its rebuttal 
testimony, the Company agreed to credit retail customers with 100% of its traditional non-native 
sales margins. Accordingly, we approve the Company’s proposal to change its stacking process to 
an incremental production cost basis for its long-term commitment generating units. However, in 
acknowledgment that the impact of this process change is uncertain, we direct the Company to 
include in its fourth FAC filing after the implementation of this process change an analysis of the 
impact.  

 
We also approve the Company’s proposal to eliminate the purchased power benchmark 

process directed in Cause No. 41363. No party objected to this proposal, and the Company 
demonstrated that circumstances have changed since we instituted the benchmark years ago. The 
creation of the benchmark established a process to allow review in the context of the statutory time 
constraints of the FAC proceedings. Eliminating the benchmark process in no way precludes our 
ability to scrutinize power purchases in the FAC process, as necessary. 

 
We also approve the continuation of the process whereby the OUCC is given 35 days to 

review the Company’s FAC application and file FAC testimony. No party objected to this, and it 
has worked in practice. 

 
Additionally, we address the Sierra Club’s recommendations that all of the Company’s 

generating units should be “dispatched on an economic basis,” not self-committed, and that the 
Commission open an investigation into the practice of self-commitment. Mr. Swez provided a 
lengthy explaination of the Company’s dispatch process, and how it dispatches its units so as to 
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minimize total customer costs by maximizing the generators’ total margins. The Company’s 
dispatch decisions are reviewed regularly in FAC proceedings and we find that process affords a 
reasonable opportunity to review such decisions. We note that since the time of the hearing in this 
proceeding the Commission has opened a subdocket in the Company’s FAC to take a detailed look 
at the Company’s commitment decisions.   

 
d. OUCC Benchmarking Analysis and Performance Metrics 

Collaborative. OUCC witness Dismukes, sponsored the OUCC’s Benchmarking Analysis. Dr. 
Dismukes examined the Company’s plant investment trends over the past several years. His 
Schedule DED-7 presents a list of peer utilities used in his benchmarking analysis and their 
respective descriptive statistics. 

 
Dr. Dismukes included an analysis of the Company’s production plant investment trends 

as compared to that of its peers in his Schedule DED-8. He stated the Company’s net transmission 
plant investment compared to its peers was set forth in Schedule DED-9. He added that the 
Company’s net distribution plant investment compared to that of its peers was set forth in Schedule 
DED-10, and its net general plant investment comparison was set forth in Schedule DED-11. 

 
The benchmarking comparisons Dr. Dismukes prepared for the Company’s O&M 

expenses were set forth in Schedules DED-12, DED-13 and DED-14, and benchmarking of the 
Company’s Administration and General (“A&G”) expenses were set forth in Schedule DED-15. 
As a result of the foregoing benchmarking comparisons between the Company and its peer group, 
Dr. Dismukes concluded (i) the Company’s projected annual growth rate of 10.3% in production 
O&M expenses per MWh far outpaces the peer group five year growth rate of 0.3 percent; (ii) the 
projected annual growth rate of 15.2 percent in the Company’s net distribution plant per MWh far 
outpaces the Company’s five year average of 9.9%; and (iii) the Company’s net general plant per 
MWh is projected to grow by 24 percent per year through 2020, which is greater than its five year 
average growth rate of 15.2 percent. 

 
Dr. Dismukes concluded his benchmarking testimony by recommending the Commission 

require the Company to undertake an in-depth review of its production and distribution O&M 
expenses. He further suggested the Commission should initiate a collaborative proceeding in which 
the Company, the Commission and other interested stakeholders can create, analyze and discuss 
appropriate benchmarking metrics for the Company. 
 

Mr. Jacobi disagreed with Dr. Dismukes suggestion that the Commission should take an 
in-depth review of the Company’s production and distribution O&M and initiate a collaborative 
proceeding to discuss benchmarking metrics. He stated that while there can be valid uses for 
benchmarking against those in the industry, trying to set rates based on average costs or benchmark 
studies is not appropriate and concluded no separate collaborative regarding benchmarking is 
needed.  

 
In regard to the Performance Metrics Collaborative, Company Witness Davey testified that 

it recognized from prior rate case orders for other utilities that the Commission has a keen interest 
in performance metrics. As such, at the conclusion of this rate case, the Company proposes a 
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collaborative process with interested stakeholders to develop annual reporting for performance 
metrics. No other party addressed this issue. 

 
i. Commission Discussion and Findings. We appreciate that the 

collaborative envisioned affords a measured opportunity to explore many of the topics raised by 
the OUCC in a collaborative value-added process. The Commission views the collaborative 
process as an opportunity for all parties to dialogue on how to review utility operations. We 
anticipate that the collaborative will allow stakeholder dialogue of similar trend analysis as 
proposed by Dr. Dismukes. Accordingly, based on our experience with previously approved 
performance metric efforts, we find the DEI proposed collaborative is an administratively efficient 
path to accomplish the same effort review proposed by Dr. Dismukes. Such a process was created 
coming out of the recent rate cases for NIPSCO, IPL, and I&M. We believe performance metrics 
can be of significant value to the Company, Commission, and customers. Thus, we find that DEI 
shall facilitate a meeting with interested stakeholders within 12 weeks of the effective date of the 
Order in this Cause to collaborate on a path for moving forward with a performance metrics 
initiative. We anticipate that it will enable comparisons of DEI’s performance over time and in 
comparison to similarly situated utilities. Because the ongoing collaborative effort will not be 
occurring in the context of an open docket, the Commission’s technical staff should actively 
participate in the process. For purposes of 170 IAC 1-1.5, Commission’s technical staff shall be 
authorized to participate in the collaborative without being subject to 170 IAC 1-1.5-3 and -4. In 
order that the Commission and interested stakeholders may stay abreast of the 
collaborative process, we direct DEI to make a progress update filing with the Commission within 
90 days of the initial meeting of the collaborative. We also direct DEI to file quarterly reports for 
the first year and an annual report by October 1, 2021, and for each year thereafter until otherwise 
indicated by the Presiding Officers.  

 
e. Waivers of 170 IAC 4-1. Company Witness Hunsicker testified that the 

Company was seeking the following waivers of 170 IAC 4-1 for the implementation of Customer 
Connect: 170 IAC 4-1-16(c)(2) as it relates to the signature requirements for payment agreements. 
170 IAC 4-1-13(a)(1) as it relates to providing the beginning and ending meter readings, 
specifically for certain interval-billed rates, to allow the Company to provide usage information 
only on the customer’s bill. Ms. Hunsicker testified that the inclusion of meter readings was more 
meaningful under traditional rate structures; however, with interval usage the beginning and 
ending meter readings are no longer relevant to the customer. 170 IAC 4-1-16(e) is needed to allow 
the Company to enable all customers’ preferred method of communication as it relates to their 
energy bill. Ms. Hunsicker testified that the Company plans to provide all customer bills in the 
manner the customer has designated.   

 
i. Commission Discussion and Findings. The undisputed evidence 

presented in this case demonstrates that for the Company to successfully implement Customer 
Connect, the waiver requests outlined by Ms. Hunsicker are necessary, specifically with respect to 
170 IAC 4-1-16(c)(2), 170 IAC 4-1-13(a)(1), and 170 IAC 4-1-16(e). Moreover, the Company has 
demonstrated that the customer protections at the heart of these IAC provisions will not be lost as 
a result of the waivers and implementation of Customer Connect. 

 

Docket Nos. E-2, Sub 1219 and E-7, Sub 1214



  171  

f. Affordability/Low-Income Collaborative. Company witness Pinegar 
described the Company’s current programs designed to help low income customers. These 
programs include allowing customers to make payment arrangements to spread out past due 
amounts, defer due dates, sign up for budget bulling payment plans, third party notification of bills 
and disconnection notices, and several specific low income assistance programs. Mr. Pinegar 
stated DEI offers three low income energy efficiency programs to help customers save on energy 
costs, including the Neighborhood Energy Saver Program, Agency Assistance Portal’s program, 
and Low-Income Weatherization Program.  

 
Mr. Pinegar also introduced DEI’s Helping Hand program, through which the Company 

provides emergency energy assistance through the federal government’s Low Income Home 
Energy Assistance Program (“LIHEAP”). Company witness Quick provided additional detail on 
the Helping Hand program, stating the Company’s shareholders historically contribute about 
$200,000 per year, which in recent years has been augmented by settlement commitments to 
$700,000 annually from 2013 to 2017 and $600,000 in 2018. On cross-examination, Mr. Pinegar 
testified the amount of Helping Hand funding has been increased to $750,000. Ms. Quick detailed 
that the Helping Hand program provides financial assistance to eligible customers through a one-
time $300 payment on a customer’s account. She stated the Company has partnered with the 
Indiana Community Action Energy Assistance Program to distribute program funds to customers 
eligible for LIHEAP.  

 
Mr. Pinegar acknowledged the proposed rate increase will impact low income customers 

the hardest, and DEI welcomes a collaborative discussion about ways to continue and ramp up 
energy assistance to low income customers. Mr. Pinegar explained the Company proposes to 
convene a Low Income Collaborative with interested stakeholders at the conclusion of this rate 
proceeding with a goal of introducing additional energy assistance for its customers.  

 
Joint Intervenors’ witness John Howat provided testimony on low-income affordability 

issues. Mr. Howat first recommended the Commission direct DEI to implement a comprehensive 
low-income bill payment assistance program. Mr. Howat asserted there is an electricity service 
affordability problem among DEI’s lower income residential customers, and as a result, 
recommended DEI develop and make available a low-income rate that reduces low income 
customers’ payments to a more affordable level. He suggested this be done pursuant to a tiered 
discount rate program. He also recommended the Company implement an arrearage management 
program that provides LIHEAP-eligible customers who carry an overdue balance with a 
reasonable opportunity to have those balances written down over time through timely payments 
on more affordable current bills.  

 
Mr. Howat also recommended that the Company report monthly to the Commission and 

stakeholders a series of data points. Mr. Howat suggested the following data be filed: general 
residential and low-income customer accounts, billing, receipts, arrearages, notices of 
disconnections, bill payment agreements, disconnections of service for nonpayment, reconnections 
of service after disconnection for nonpayment, accounts written off as uncollectible, and accounts 
sent to collection agencies. 
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Ms. Quick stated, with regard to Mr. Howat’s proposals about development of a low income 
rate and an arrearage management program, that the Company is not averse to discussing such 
issues with a broad set of stakeholders. For this very reason, the Company has proposed to convene 
a Low Income Collaborative with interested stakeholders at the conclusion of this rate case. Ms. 
Quick said the Company believes a Low Income Collaborative, occurring separate and apart from 
all the other issues involved in a rate case, will be the forum most likely to achieve broad consensus 
on ways to further assist low income customers. 

 
Ms. Quick also addressed Mr. Howat’s data collection proposal. She stated the Company 

already provides a significant amount of these metrics to Joint Intervenors and others pursuant to 
the IGCC-15 settlement, and all of the data is made public. Ms. Quick stated that the Company 
does not agree with Mr. Howat’s proposal. However, Ms. Quick added the Company is willing to 
provide its current public report to the Commission going forward. Any further reporting issues 
are better left for the Low Income Collaborative.  
 

Industrial Group witness Phillips explained his opposition to using a per kWh charge to 
provide for the recovery of the cost of Mr. Howat’s proposed programs.   

 
i. Commission Discussion and Findings. We appreciate the issues 

raised by Mr. Howat. We also appreciate the efforts DEI has made in the past with regard to low 
income customers as well as the commitment the Company has made with regard to addressing 
the issues raised by Mr. Howat, and other issues, in a Low Income Collaborative. We agree that a 
Low Income Collaborative presents a reasonable opportunity to reach a broad consensus. As such, 
we decline to direct the adoption of Mr. Howat’s proposals. However, we encourage DEI in its 
efforts to convene a Low Income Collaborative with all interested stakeholders. Because the 
ongoing collaborative effort will not be occurring in the context of an open docket, the 
Commission’s technical staff should actively participate in the process. For purposes of 170 IAC 
1-1.5, Commission’s technical staff shall be authorized to participate in the collaborative without 
being subject to 170 IAC 1-1.5-3 and -4. 

 
g. Contractor Policies. David Frye, Business Manager of the Indiana 

Laborers District Council (“ILDC”) testified regarding changes that he believed would need to 
occur in DEI’s rate filing to align with his recommendations on mitigating the workforce impact 
from the transition away from coal. He also recommended that the Company implement local 
worker construction job transparency and reporting requirements for future gas and renewable 
generation projects. Mr. Frye added that DEI should include new language in future renewable 
power purchase agreements to give a preference for projects that pay fair wage and benefits and 
prioritize the use of local residents. Finally, Mr. Frye testified the Company should implement a 
responsible contractor policy for contracted out services, such as vegetation management, traffic 
control and distribution construction projects. 

 
Ms. Hart testified in rebuttal to Mr. Frye’s recommendations that the Company should adopt 

a responsible contractor policy. She indicated Mr. Frye’s concerns are unfounded and that DEI 
already has procurement policies in place that prioritize contractors with cost effective service, 
increased productivity and minimized workforce turnover. Ms. Hart also responded to Mr. Frye’s 
recommendations for the Commission to mandate certain wage and benefits for contractors. She 
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stated that DEI reasonably manages its contractors today and there is no evidence to the contrary. 
Accordingly, she contended that the Commission does not need to direct any changes to the 
Company’s existing policies, which provide for reasonable and efficient use of contractors. 

 
Ms. Mosley also testified in rebuttal to Mr. Frye’s proposed Responsible Contractor Policy. 

Mr. Mosley indicated ILDC apparently believes a Responsible Contractor Policy can help identify 
and reward contractors who provide cost-effective service, while increasing productivity and 
decreasing turnover of the Company’s contracted-out workforce. However, because DEI already 
has in place procurement policies that prioritize contractors with cost effective service, increased 
productivity, and minimized turnover of its workforce, Mr. Mosley asserted the Commission 
should not mandate wage or benefit levels, require additional reporting, mandate use of local 
residents, or require implementation of a new Contractor Policy as proposed by ILDC. 

 
i. Commission Discussion and Findings. We have reviewed and 

considered the evidence from ILDC witness Mr. Frye and the rebuttal testimony from DEI 
witnesses Hart and Mosley. That evidence supports our finding that the Company already has in 
place procurement policies that prioritize contractors with cost effective service, increased 
productivity and minimized turnover of its work force. Therefore, we conclude that it is not 
necessary or appropriate for us to mandate that DEI use local residents as contractors or require it 
to implement a new Responsible Contractor Policy as proposed by ILDC.  

 
17. Confidentiality. DEI filed five Motions for Protection of Confidential and 

Proprietary Information on July 2, 2019, July 22, 2019, November 6, 2019, January 21, 2020, and 
February 2, 2020. The Industrial Group filed a Motion for Confidential Treatment of Certain 
Testimony of Michael P. Gorman on October 30, 2019. The Motions were supported by affidavits 
showing documents to be submitted to the Commission were trade secret information within the 
scope of Indiana Code §§ 5-14-3-4 and 24-2-3-2. The Presiding Officers issued docket entries and 
made rulings from the bench finding such information to be preliminarily confidential, after which 
such information was submitted to the Commission under seal. We find all such information is 
confidential pursuant to Indiana Code §§ 5-14-3-4 and 24-2-3-2, is exempt from public access and 
disclosure by Indiana law and shall be held confidential and protected from public access and 
disclosure by the Commission. 

 
IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY 

COMMISSION that: 
 
1. DEI is authorized to place into effect base rates and charges for retail electric utility 

service rendered by it in the territories served by it in the State of Indiana in accordance with this 
Order, including an annual increase to its rates and charges of $145.867 million (excluding changes 
in items remaining in riders and the utility receipts tax) which represents an increase in operating 
revenues of 5.7%. Said rates will produce total jurisdictional electric operating revenues of 
$2,716.648 million and, on the basis of annual jurisdictional electric operating expenses of 
$2,134.502 million will result in annual jurisdictional electric utility operating income of $582.145 
million. DEI is authorized to file with the Commission a new schedule of rates and charges which 
will properly reflect, establish and provide the operating revenues herein authorized. Said schedule 
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of rates and charges should be in accordance with this Order, including implementation of this rate 
increase in two steps as approved herein.10 
 

2. DEI shall file with the Energy Division of this Commission, appropriate tariffs 
using the rate design criteria specified in this Order, including the rates and charges authorized 
herein for Step 1 and Step 2. For Step 1, DEI shall file new schedules of rates and charges with the 
Energy Division of the Commission. For Step 2, DEI shall file new schedules of rates and charges 
with the Energy Division of the Commission; however, for Step 2 Petitioner shall provide the 
OUCC and intervening parties 60 days following the date of verification of actual used and useful 
property to state any objections to DEI’s verified actual test-year end net plant. If there are 
objections, a hearing may be held to determine Petitioner’s actual test-year-end net plant in service, 
and rates will be trued-up (with carrying charges) retroactive to January 1, 2021. The rates and 
charges for Steps 1 and 2 shall be implemented upon approval of the filed tariffs on a service-
rendered basis. 
 

3. DEI is authorized to recover in its retail electric rates the following deferred costs, 
in accordance with this Order: Gallagher Station Unit 1 and 3 deferred costs; SO2 emission 
allowance costs; Wabash River Unit 6 deferred costs; and coal ash basin closure and remediation 
expenses. Further, DEI is authorized to defer, for subsequent recovery in its retail electric rates, 
the following costs: Edwardsport IGCC outage costs; Customer Connect costs; pension settlement 
costs; and 316(a) and 316(b) compliance-related costs, all as discussed and approved in this Order. 
In addition, DEI shall establish and maintain a Major Storm Reserve and Vegetation Management 
Expense Reserve as set forth in this Order. 
 

4. Commencing with the first of the month following effective date of updated base 
rates, DEI is authorized to place into effect the depreciation rates approved in this Order. 
 

5. DEI is authorized to implement the changes to various Rate Adjustment Riders as 
approved in this Order, specifically changes to Riders 60, 61, 62, 63, 65, 66, 67, 68, 70, 71, 72 and 
73, all as determined in this Order. 
 

6. DEI is authorized to implement the rate design proposals and tariff changes as 
approved in this Order.  
 

7. DEI is granted a waiver of 170 IAC 4-1-16(f) as to the disconnection process and 
the waivers discussed in Waivers section, 18.e of this Order. 
 

8. DEI is authorized to utilize a base cost of fuel of 26.955 mills per kWh and a net 
operating income of $582,145,000 in its FAC proceedings. For purposes of computing the 
authorized net operating income for Indiana Code § 8-1-2-42(d)(3), the increased return shall be 
phased-in over the appropriate period of time that Petitioner’s net operating income is affected by 
the earnings modification as a result of the Commission’s approval of this Order. In addition, DEI 
is authorized a permanent waiver of the purchased power benchmark requirements. The OUCC is 
                                                 
10 The numbers are subject to refinement pending the division reviewed and approved order directed compliance 
filings of Ordering Paragraph 2. 
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granted a 35-day period to review Petitioner’s FAC applications and to file OUCC testimony in 
such proceedings. 
 

9. DEI is directed to participate in a collaborative process involving Commission Staff 
and other parties concerning performance as provided in this Order. 
 

10. This Order shall be effective on and after the date of its approval. 
 
HUSTON, FREEMAN, KREVDA, OBER, AND ZIEGNER CONCUR: 
 
APPROVED:   
 
I hereby certify that the above is a true  
and correct copy of the Order as approved. 
 
 
 
       
Mary M. Becerra 
Secretary of the Commission 
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D

* Ms. PAULA J. SIMS, VICE PRESIDEN T - FOSSIL GENERATION / PEB 8
CAROLINA POWER & LIGHT COMPANY D/B/A PROGRESS ENERGY CAROLINAS, INC.

POST OFFICE BOX 1551
RALEIGH, NORTH CAROLINA 27602

Permit No. WQ0000020
Carolina Power &. Light Company

d/b/a Progress Energy Carolinas, Inc.
Progress Energy Ash Distribution Program
Distribution of Residual Solids (503 Exempt)
Wake County

Subject:

Dear Ms. Sims:

In accordance with comments received via e-mail from Mr. Mick Greeson of Carolina Power &

Light Company d/b/a Progress Energy Carolinas, Inc. (PEC) on April 22, 2005; your permit adjudication

Filed with the NC Office of Administrative Hearings on April 29, 2005; comments on a draft permit
received from Ms. Caroline Choi of PEC received on August 23, 2005; as well as all other additional

information and comments received, we are forwarding herewith an amended Permit No. WQ0000020,

dated February 17, 2006 to Carolina Power & Light Company d/b/a Progress Energy Carolinas, Inc.

(PEC) for the subject ash distribution program.

This permit shall be effective from the date of issuance until February 28, 2010; shall void Permit
No. WQ0000020, issued on March 30, 2005; and shall be subject to the conditions and limitations as

specified therein.
application is due to the Division of Water Quality (Division) no later than six months prior to that date

(i.e., see Condition VI. 7.), as the Division does not send reminders to apply for permit renewal.

It is the Division's understanding that PEC has agreed to withdraw its petition for a contested
case hearing with the Office of Administrative Hearings regarding this permit. In return, the Division has

agreed to clarify some language in this permit as follows:

[From comments received on August 23, 2005J Please address this permit to: Ms. Caroline
Choi/PEB 4, Director - Environmental Services, P.O. Box 1551, Raleigh, NC 27602.

Ms. Choi has been added to the list of carbon copies of this permit to be distributed by the

Division; however, the permit itself is addressed to the permit signing official .

/ From comments received on August 23, 2005J Please change the name of the [PJermittee
in all locations of the permit to: Carolina Power & Light Company d/b/a Progress Energy
Carolinas, Inc. (PEC).
The Division has modified the permit as requested.

Make note of this permit’s expiration date and the fact that a permit renewal

L

2.

NorthCaroSina
Jvaturatly

Raleigh. NC 27699-1636
Raleigh. NC 27604

Phone (919}733-3221 Customer Service
Fax (919) 715-0588 1 -877-623-6748
Fax (919 ) 715-6048

1636 Mail Service Center
2728 Capital Boulevard

Aquifer Protection Section
Internet: www.ncvvaterquahty.org

An Equal Opportunity/Affirmative Action Employer - 50% Recycled/10% Post Consumer Paper
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3. [From comments received on August 23, 2005] I. 1. The authorized individual to sign for

the permit is: Mr. John S. Keenan,Vice President - Fossil Generation.
The Division has modified the permit to reflect the authorized signing official. Note,
however, that the person in this position has changed since this comment was made, and the

Division has updated this permit accordingly to reflect this staffing change.

4. [ From comments received on April 22, 2005] Eliminate Condition I. 7. (note there is no

Condition /. 6.) as coal ash is not a hazardous waste per 40 CFR 261.4(b)(4) and 15A

NCAC 13A .0106.
[From comments received on August 23, 2005] I. 6. Please consider modifying the

language to the following: "Should any ash exhibit potential to leach contaminants as
evidenced by the exceedance of the limits contained in Condition III. 3., uses of the ash

other than in manufactured products shall be prohibited unless the [P/ermittee minimizes
the potential release to the environment or demonstrates the ability to meet appropriate
groundwater standards at the compliance boundary. Options to minimize the potential
release of contaminants to the environment includes, but is not limited to, liners, caps,
chemical stabilization, and modeling.” PEC does not anticipate that the ash will exceed
the permitted leaching thresholds. However, in the unlikely event that it does, the draft

permit only allows the option to condition the ash and retest. This provision limits
operating flexibility, especially if the ash will be bound in a manufactured product. The

Company prefers that other options be available for use either independently or in

combination, such as chemical stabilization, liners under the ash, caps above the ash/,] or
appropriate modeling that demonstrates negligible potential for contaminant migration.
PEC believes it is inappropriate to require verification that ash used in a manufactured
product results in an inert product, especially as it is unclear how inertness would be

demonstrated.
Management (NCDWM) has taken the right approach. NCDWM specifies no analytical

testing requirements in their regulations for ash used in manufactured products (see 15A
NCAC 13B Section .1700). Dry fly ash used as a Portland cement replacement is not
subject to leach testing and has been used effectively for many years as a cement
replacement. As the Company has noted in earlier comments (see April 22, 2005 e-mail),
the V.S. Environmental Protection Agency (EPA) has specifically determined that coal ash

is a solid waste which is not a hazardous waste (see 40 CFR 261.4(b)(4)). Accordingly, the
referenced limits in Condition III 3. are not applicable to coal ash for the purpose of

determining whether coal ash is a hazardous waste, regardless of any leach results.
Therefore, the Company requests that the State not refer to the limits in Condition III. 3. as

“regulatory.” Instead, PEC recommends the following language: “The TCLP analysis
shall include the following parameters (Le., note the leachate concentration of concern is
shown in parentheses as milligrams per liter).”

The numbering in this section of the permit has been corrected. In addition, Condition I. 5.
has been modified to require that ash that exceeds any of the leachate concentrations of
concern in Condition III. 3. during performance of a toxicity characteristic leaching
procedure (TCLP) on the ash be used in manufactured products only. Other uses of such ash
will be acceptable, provided that the Permittee meets the performance standard as requested.
The condition requires that the Permittee provide verification that the performance standard
has been met if requested by the Division. Following such stabilization, the ash should be
tested to demonstrate that it does not leach pollutants through the performance of a secondary
TCLP analysis. Condition III, 3. has been modified as requested.

The Company believes that the North Carolina Division of Waste
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5. [From comments received on April 22, 2005] Eliminate Condition II.2. for an Operator inResponsible Charge (ORC). There is no type or grade for a water pollution control systemunder 15 NCAC 8G.0202 that is appropriate for use of coal ash.
This is a standard condition in every non-discharge permit that is issued by the Division. Therequirement to employ an ORC and back-up ORC is invoked only when a Permittee isnotified in writing that the permitted facility/operation has been classified. This operation isnot currently classified, and Division inspection staff would be able to verify the Permittee’scompliance by checking a comprehensive database for the Division's entire water qualityprogram. The Division has retained this condition as originally drafted.

6. [From comments received on August 23, 2005] II. 3. b. The Company requests that theState include a footnote at the bottom of the table for structural/engineered fill to beconsistent with the permit dated July 9, 1998. An example of footnote text for yourconsideration: (lStructural/engineered fill can be described as engineered fills constructedof fly ash and bottom ash properly placed and compacted
The Division has modified this condition as requested, with the exception that the descriptionof what constitutes structural/engineered fill was incorporated into the condition itself asopposed to being added to the condition as a footnote to a table.

7. [From comments received on April 22, 2005] Under Condition II. 3b[J the table of
approved uses]J [a]dd use option for bottom ash of ' foundations, constructionfoundations” to the first bullet. These were approved uses in the prior permit
The Division has modified this condition as requested.

8. [From comments received on April 22, 2005] Under Condition II. 3b[J the table ofapproved usesfj [a]dd use option for fly ash of ' foundations, construction foundations” tothe first bullet These were approved uses in the prior permit
The Division has modified this condition as requested.

9. [From comments received on April 22, 2005] Under Condition II. 3b[J the table ofapproved usesfj [a]dd use option for fly ash of "Daily, intermediate and final cover at alandfill as approved by the NC Division of Waste Management” pursuant to ProgressEnergy letter request to DENR dated February 13,2004.
The Division has modified this condition as requested. The Division has also added languageto provide blanket approval for any other use at a landfill site as approved by the NC Divisionof Waste Management.

10. [From comments received on April 22, 2005] Under Condition II. 3b[,] the table ofapproved usesfj [a]dd use option for mill rejects of "Daily, intermediate and final cover ata landfill as approved by the NC Division of Waste Management” pursuant to ProgressEnergy letter request to DENR dated February 13, 2004.
The Division has modified this condition as requested. The Division has also added languageto provide blanket approval for any other use at a landfill site as approved by the NC Divisionof Waste Management.

11. fFrom comments received on April 22, 2005] There should be no buffering (setback)requirement for ash used in flowable fills (see previous permit).
Note that this use option for ash is specifically excluded by the condition that requires thebuffers/setbacks (i.e., Condition II. 9.). This condition only applies in instances when the ashis used as structural/engineered fill. The Division has retained this condition as originallydrafted.
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12. ( From comments received on April 22, 2005] Under Condition II. 3b[J the table of

approved uses[,) (a]dd separate use option for cenopheres. A component in fly ash,
cenopheres are hollow cylinders which float to the surface of ash ponds. The wind

confines the milky white cettospheres to one corner of the pond where the cenospheres can
be collected for use in a variety of manufactured products.
The Division has modified this condition as requested.

13. [From comments received on April 22,2005] Note that it is Progress Energy's opinion that

the use of ash and cenospheres in manufactured products (concrete products, plastics,
paints and the various uses for cenospheres) should exempt these uses from any testing or

monitoring outlines in Condition III. 3. and 4. The monitoring requirements (and the

entire need for the permit) are for uses of coal ash introduced into the environment where

there is direct exposure. When coal ash is used in manufactured products, the coal ash is

not introduced into the environment where there is direct exposure. Without direct

exposure, there should be no need for monitoring. However, the use of coal ash in
manufactured products will be noted in the annual report under Condition III.2. and 6.
The Division disagrees with the above statement, as 15A NCAC 2H .0201 clearly establishes

authority to issue non-discharge permits to all “residual and residue disposal/utilization

systems.” Nowhere is this authority limited to situations in which such residuals and residues

introduced into the environment alone. In addition to protecting the environment, the

Division is also concerned with protecting public health. Therefore, it is appropriate that all

uses of ash and cenospheres be covered by this permit and reported accordingly.

14. [From comments received on April 22, 2005]
modification/amendment for each additional beneficial use that may arise during the life

of the permit may become a bit cumbersome. Progress Energy proposes that written

approval from the agency on a case by case could suffice, with permit amendment being

necessary if a new facility is added to the program. Progress Energy suggests the following

language starting with the second sentence - “No other uses of the distributed ash other

than those specified in Condition II. 3b. shall be allowed unless written approval is
received from the [DJivision on a case by case basis. The Permittee shall obtain a permit
amendment from the Division for each additional residuals source-generating facility prior
to distribution."

(From comments received on August 23,2005] II.4. The Company requests that a permit
modification for a use not identified in the table under Condition II.3. b.be completed via
a letter request on a case-by-case basis. As you know, to open and complete a formal

permit modification for a new use takes a significant amount of time for both parties. A

minor permit modification generally requires 45 to 60 days; a major modification usually

takes at least 90 days. The Company feels that this type of lead time is not warranted in all

cases. Instead, approvals for new uses could be completed on a case-hy-case basis as in the

prior permit dated July 9, 1998. An example is the use of cenospheres in manufactured
products. Cenospheres are hollow spheres that are 75% lighter than other minerals used

as filler which results in reduced manufacturing costs.
The formal modification of this permit is the best way to convey information about what is

and what is not approved to the Permittee, other Division staff (i.e., inspectors), and the

public. The Division has retained this condition as originally drafted. However, it should be
noted that the Division would be willing to handle approvals of pilot or demonstration
projects (i.e., as opposed to a long-term or permanent use) on an informal basis to

accommodate PEC time constraints.

are

Under Condition II. 4. a permit
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15. [From comments received on April 22, 2005] Eliminate Condition II. 5. as this
requirement is from 40 CFR Fart 503, “Standards for the Use of Disposal of Sewage
Sludge”, which has no correlation with the use of coal ash. In fact, industrial sludges are
exempted from the requirements of 40 CFR 503 at 40 CFR 503.6(d). The only use options
specified in Condition II. 3b. that may correlate to the land application of sewage sludge
are: [sjoil nutrient additive, amendment, or other agricultural purpose as approved by the
NC Department of Agriculture and Consumer Services[, and] [r]aw product for the
stabilization of wastewater residuals. Progress Energy would only stipulate to the
constituents and levels in the table under Condition II. 5. for these two use options.

The Division has modified this condition to reflect the fact that it will only apply to that ash
that is distributed for uses that are not specifically exempted by the condition itself. Most of
the exempted uses are those in which the distributed ash does not come into contact directly
with the environment such as ash used as raw material for manufactured products and ash
used as a raw product for the stabilization of wastewater residuals, as it would be the
responsibility of the product manufacturer to verify that the ash is suitable for ensuring the
integrity of the final product or that of the preparer of the stabilized residuals to verify that the
prepared residuals meet the conditions of his permit. Some uses in which the distributed ash
does come into contact directly with the environment are also exempted, but only under a
specific condition in which the site of use is “individually-permitted” such that a compliance
boundary and review boundary can be established and it can be demonstrated that the ash, as
placed, will not contravene surface water or groundwater quality standards. Condition IV. 1.
and the description of the permitted operation have been added to allow for individual
permitting of ash use sites..

16. [From comments received on April 22, 2005] Condition II. 6. should read, “All ash shall
be adequately stored to prevent runoff prior to distribution and use.”
The Division has modified this condition as requested. However, note that language has been
added to the condition to require the Permittee to provide copies of the most-recent versions
of the Material Safety Data Sheet (MSDS) as well as PEC’s “Ash Utilization Plan” so that the
recipient is aware of guidance regarding how to store the ash adequately to prevent runoff of
the ash following distribution and prior to use.

17. [From comments received on April 22, 2005] For Condition II. 7. - a possible
typographical error. Is there a word(s) (on to?) missing between use and adjacentf?]
The Division has corrected the typographical error. Note also that the language has been
modified similar to that in Condition II. 6. and as described in Comment No. 16 above.

18. [From comments received on August 23, 2005] II. 6. and II. 7. The Company requests
that the State remove the last sentences from these paragraphs. PEC agrees that the
Company is responsible for ensuring that the recipient is aware that coal ash should be
properly stored and handled to prevent wind erosion and runoff from conveying the coal
ash onto adjacent property or into surface waters. How the recipient goes about this is the
responsibility of the recipient. No requirement to “provide guidance” is placed on
suppliers of sand, gravel or Portland cement, and the Company receives no similar
guidance from its coal suppliers. Sand, gravel ],] and Portland cement are materials that
are typical in size to coal ash and are generally found at construction sites that also utilize
coal ash.
See responses to Comment Nos. 16 and 17 above.
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19. [From comments received on April 22, 2005] For Condition III. 3,f,J eliminate any

reference to coal ash as hazardous waste (“demonstrate that they are non-hazardous...”).
As pointed out above, coal ash is not or can not be hazardous. Also, this TCLP test should

only be completed every five years for each source whether that source used coal ash or not

for consistency with the prior permit Please remove the regulatory levels next to each

constituent as the levels are meaningless for coal ash. Also, Progress Energy requests the

removal of corrosivity, ignitability and reactivity. The pH is obtained elsewhere

(corrosivity) and generator knowledge can be used to eliminate the need for ignitability and

reactivity.
[From comments received on August 23, 2005] III\ 3. The Company requests removal of

the requirement to test the ash for corrosivity, ignitabilityfj and reactivity. Corrosivity is a

pH test. The pH of the ash is already a requirement under Condition III. 4. and does not

need duplication. Ignitability tests are completed for liquids. Liquids give off vapors and

the ignitability test determines the flash point of vapors. Coal ash is not a liquid and does

not give off vapors. Coal ash also does not cause fire through friction, absorption of

moisture or chemical change. Because it is a stable material, an ignitability test for coal

ash is not warranted. As a point of comparison, the Solid Waste Section does not require

ignitability test for dry ash under 15A NCAC 13B Section .1700. The definition of the

characteristic of ignitability from 40 CFR 261.21 (or 15A NCAC 13A .0106 261.21) is

[omitted for length]. Coal ash is not a reactive material, is not unstable, does not react

violently with water or give off toxic gases. The Company can use generator knowledge

that coal ash is not reactive and, therefore, should not need to be tested for reactivity.
Again, as a point of reference,the Solid Waste Section does not require a reactivity test for

coal ash under 15A NCAC 13B Section .1700. The definition of the characteristic of

reactivity from 40 CFR 261.23 (or 15A NCAC 13A.0106 261.23) is [omitted for length].
[From comments received on August 23, 2005] III. 3. As noted in earlier comments, the

limits in Condition III. 3. are not applicable to coal ash as coal ash is not a hazardous
waste regardless of any leach results. Therefore, the Company requests that the State not

refer to the limits in Condition III.3. as“regulatory.”
The Division has modified this condition to reflect the fact that this monitoring is required to

demonstrate compliance with Condition I. 5. The Division has also modified this condition

to limit the annual monitoring that must be completed to the TCLP analysis for heavy metal

parameters only. These annual analyses must only be completed on ash generated from a

particular residuals source-generating facility if that ash has been distributed or is expected to

be distributed during that calendar year. A once per permit cycle monitoring event that is

similar to the previously-issued permit has also been added. The pollutant limits associated

with the TCLP analysis have been retained in this condition since these are referenced in

Condition I. 5.; however, these are now referred to as “leachate concentrations of concern”

rather than as “regulatory limits” to clarify this issue as requested.

an
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20. From comments received on April 22, 2005] For Condition III. 4.[,] the use levels that
trigger monthly sampling seemingly are copies directly from the federal rules for sewage
sludge (see 40 CFR 503.16(a)(1)), and are not consistent with actual ash use projects.
Progress Energy could be approached by the DOT for a large ash use project that uses
40,000 tons in the last two months of a year. As the permit now states, we should have
sampled the ash from that source monthly. Instead, Progress Energy proposes that we will
sample the source monthly if greater than 20,000 tons is used during a calendar month.
Otherwise,we propose an annual sample from the source only if coal ash is used. Though
not expressly stated/,[ Progress Energy assumes that the analyses referenced in this section
fare] for Totals (mg/kg) except for pH.
[From comments received on August 23, 2005] III. 4. The Company requests that the
State include language similar to that in Condition III.3.which states that if the source did
not reuse ash during the year,there are no sampling requirements for that source.
[From comments received on August 23, 2005] PEC also requests a modification to the
sampling frequency specified. The frequency specified is directly from 40 CFR 503 which
is applicable to sewage sludge. The inflows into sewage treatment facilities are highly
irregular and from many different industries with very different characteristics. This
results in the need to sample the sewage sludge more frequently. However, coal ash is
fairly consistent from month to month and year to year. As such, the Company believes the
sampling frequency specified is not warranted and proposes monthly sampling from asource if that source used greater than 7,500 tons of coal ash in a month, Using the
Company's Roxboro Plant 2004 data as an example [omitted for length]. Under the
Company's proposal a sample from July and a sample from September would be analyzed
separately along with a composite sample from the other 10 months. This would result in
three separate samples analyzed for the 18 constituents identified in Condition III. 4.
(along with pH which is completed on-site due to hold time). Under the State's proposal,
the Roxboro Plant would have to analyze a sample from each month for a total of 12
separate analytical results. This many samples are not warranted for coal ash by may beappropriate for the variability of sewage sludge.
The Division concedes that the nature of the Permittee’s ash distribution program is such thatpredicting the volume of ash to be distributed during a calendar year is difficult. Therefore,the Division has modified this condition to reflect that it would be acceptable to take samples
at regular time intervals or simply take a number of samples during the year, depending
demand. At this point with no historical monitoring data available for review to support thePermittee’s statements that ash quality is consistent, the Division is uncomfortable changingthe sampling frequency from that as originally proposed. The Division has, however, addedlanguage to this condition that allows the Permittee to submit a request to modify the permitto reduce the frequency after two years of data gathering. Note that Condition III. 5. has beenamended to reflect that all sampling and monitoring must be done such that it isrepresentative. As requested, this condition has been modified to clarify that no monitoring isrequired from a particular residuals source-generating facility if ash is not distributed orexpected to be distributed during the calendar year. The Permittee is correct in assuming theDivision desires dry weight totals for all analyses with the exception of pH. The Permitteeshould review the Division’s standard annual report forms for residuals distribution programsfor more guidance as to what is expected.

on
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21. { From comments received on August 23, 2005J IJL 6. The Company requests that the
three copies of the annual report be due to the State on Aprill instead of March L To meet
the present March 1 deadline, company generating source submit ash samples to
laboratories in late October and early November. Under the sampling protocol identified
above, PEC may have to analyze a sample from December which gives the Company very
little time to meet the March 1 deadline. A one month extension is more easily achieved.

Every residuals management program that is regulated by the Division is required by permit
to submit the annual report by March 1st. This is the standard by which the Division’s
database electronically gauges compliance. With such standardization, exceptions to
standard operating procedures complicate matters and negates the time efficiencies that the
Division has implemented. The Division has retained this condition as originally drafted.

22. [From comments received on April 22, 2005] For Condition III. 8.[J the opening
paragraph and letters (c) what system? [and] (d) what process unit? are confusing as to
what the State is asking of Progress Energy. Also, Progress Energy requests that the
follow up report be completed within five business days instead of just five days.

[From comments received on August 23, 2005] III. 8. PEC requests] that the State adjust
the due date for the written report from 5 days to 5 business days.
The Division has modified this condition to remove the phrase “process unit.” The phrase
“piping system” is retained in this condition in the event that a system or vehicle using pipes
is used to remove and/or transport ash. The language regarding the timeframe for submittal
of a written report following a non-compliant event has been retained as originally drafted in
order to be consistent with other Division-issued permits and Regulation 15A NCAC 2B
.0506. It is the Division’s policy, however, to accept written reports for non-compliant events
within five working days as being on time.
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23. [From comments received on April 22, 2005] Condition V. We request that the language
limit the inspections to onsite (Progress Energy) facilities.

[From comments received on August 23, 2005] V. 1. The Company requests that the State
only reference document EVC-FGDC-00101 (Ash Utilization Plan) and not make this an
Attachment. The Ash Utilization Plan is presently based on the requirements in the permit
dated July 9, 1998, and will be updated to reflect requirements in the more recent permit,
rendering the existing document out of date. If the Plan is included as an attachment in
the permit, rather than incorporated by reference, a permit modification will be needed
each time the company updates its internal Ash Utilization Plan, an unnecessarily
burdensome requirement.
The Division has modified this condition to reflect the fact that inspections are limited to
Permittee-owned and Permittee-operated facilities related to the ash distribution program.
However, it is qualified that this limitation is allowed only as long as the Permittee’s
Document No. EVC-FGDC-00101 “Ash Utilization Plan” or an equivalent is in place. This
document is incorporated into this permit as Attachment B. The document is included as an
attachment to the permit because of past experiences the Division has had with documents
being referred to in a permit and then being unable to obtain a copy either from Division
archives or from the Permittee. Having a document readily available, even if not the current
version, will be helpful to the Division’s inspectors. The Division will not require this permit
to be modified (nor wants to modify this permit) every time the Permittee amends the Ash
Utilization Plan, so to address the Permittee’s concern, the Division has added clarifying
language to this condition as well as to the attachment cover page that the Ash Utilization
Plan that is included is the version that was m effect at the time of the permit issuance date.
Note that this clarifying language is in addition to the language that refers the Permittee and
the Division to a potential equivalent document potentially being in effect.

As always, remember to take the time to review this permit thoroughly, as some of the
conditions contained therein may have been added, changed, or deleted since the last issuance. Pay-
particular attention to the monitoring requirements in this permit. Please be aware that failure to establish
an adequate system for collecting, maintaining/ and submitting the required operational information will
result in future compliance problems. Note especially that some of the analytical results that
submitted with this permit renewal application package were invalid. The Division urges you to reviewresults as soon as possible after their receipt and request re-testing as necessary.

Finally, the Division is somewhat concerned that ash has not been removed from the ponds atsome of the steam electric power plants covered by this permit and that available on-site storage space isbecoming limited. Therefore, it is respectfully suggested that PEC develop and implement an aggressivemarketing component to the permitted ash distribution program to avoid future compliance problems withrespect to the steam electric power plants’ NPDES permits!

If any parts, requirements, and/or limitations contained in this permit are unacceptable, you havethe right to request an adjudicatory hearing upon written request within 30 calendar days following
receipt of this permit. This request shall be in the from of a written petition, conforming to Chapter 150Bof the North Carolina General Statutes and filed with the Office of Administrative Hearings at 6714 MailService Center, Raleigh, North Carolina 27699-6714. Unless such demands are made, this permit shall befinal and binding.

were
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If you need any additional information concerning this matter, please contact Ms. Shannon Mohr
Thornburg by telephone at (919) 715-616% or via e-mail at shannon.thomburg@ncmaihnet.

Sincerel

for Alan W. Klimek, P.E.

cc: t Ms. Caroline Choi, Carolina Power & Light Company d/b/a Progress Energy Carolmas, Inc.

Mr. Mick Greeson, Carolina Power & Light Company d/b/a Progress Energy Carolinas, he.

Mr. John R. Toepfer, P.E. , Carolina Power & Light Company d/b/a Progress Energy Carolinas, Inc.

Mr. Ted Lyon, NC Division of Waste Management - Composting and Land Application Branch
Buncombe County Health Department
Chatham County Health Department
New Hanover County Health Department
Person County Health Department
Robeson County Health Department
Wayne County Health Department
Asheville Regional Office - Aquifer Protection Section
Fayetteville Regional Office - Aquifer Protection Section
Mooresville Regional Office - Aquifer Protection Section
Raleigh Regional Office - Aquifer Protection Section
Washington Regional Office - Aquifer Protection Section
Wilmington Regional Office - Aquifer Protection Section
Winston-Salem Regional Office - Aquifer Protection Section
Technical Assistance and Certification Unit
APS Central Files
APS Files
LAU Residuals Program Coordinator
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NORTH CAROLINA

ENVIRONMENTAL MANAGEMENT COMMISSION

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

RALEIGH

DISTRIBUTION OF RESIDUAL SOLIDS (503 EXEMPT) PERMIT

In accordance with the provisions of Article 21 of Chapter 143, General Statutes of North Carolina asamended, and other applicable Laws, Rules, and Regulations

PERMISSION IS HEREBY GRANTED TO

Carolina Power & Light Company
d/b/a Progress Energy Carolinas, Inc.

Wake County

FOR THE

continued operation of an ash distribution program, consisting of the following minimum components: aprogram for the distribution of ash (i.e., ponded ashes including fly ash, bottom ash, and mill rejects)generated from the facilities listed in Condition II. 3. a. for the uses listed in Condition II. 3. b. and allindividually-permitted ash use sites, as stipulated in Condition IV. L a. The ash distribution programshall be operated such that no discharge of waste to surface waters occurs; pursuant to the commentsreceived via e-mail from Mr. Mick Greeson of Carolina Power & Light Company d/b/a Progress EnergyCarolinas, Inc. (PEC) on April 22, 2005; your permit adjudication filed with the NC Office ofAdministrative Hearings on April 29, 2005; comments on a draft permit received from Ms. Caroline Choiof PEC received on August 23, 2005; as well as all other additional information and comments received;and in conformity with the project plan, specifications, and other supporting data subsequently filed andapproved by the Department of Environment and Natural Resources and considered a part of this permit.
This permit shall be effective from the date of issuance until February 28, 2010; shall void PermitNo. WQ0000020, issued on March 30, 2005; and shall be subject to the following specified conditionsand limitations:

I- PERFORMANCE STANDARDS

1 . The ash distribution program shall be effectively maintained and operated as a non-dischargesystem to prevent the discharge of any wastes to waters of the state resulting from theoperation of this facility or program.

This permit shall become voidable in the event of failure of the ash. distribution program toadequately protect the assigned water quality standards of the surface waters andgroundwater.

2.

1
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The issuance of this permit shall not relieve the Permittee of the responsibility for damages to

surface water or groundwater resulting from the operation of this ash distribution program.

In the event that the ash distribution program is not operated satisfactorily, including the
creation of nuisance conditions, the Permittee shall take any immediate corrective actions as
may be required by the Division of Water Quality (Division).

Ash that demonstrates the potential for leaching pollutants, as evidenced by the exceedance
of any of the leachate concentrations of concern contained in Condition III. 3., shall be
distributed for use in manufactured products only. The Permittee may distribute such ash for

other uses only if the Permittee minimizes the potential release of pollutants to the

environment or demonstrates the ability to meet the applicable surface water quality
standards or groundwater quality standards at the compliance boundary at the site of use. To
achieve this performance standard, the Permittee shall use, but shall not be limited to, one or
a combination of the following engineered solutions: the use of liners and/or caps, chemical
stabilization of the ash, and modeling to prove that quality standards will not be contravened.
Verification that this performance standard has been met shall be provided to the Division
upon request.

3.

4.

5.

II. OPERATION AND MAINTENANCE REQUIREMENTS

The ash distribution program shall be properly operated and maintained at all times.

Upon classification of the ash distribution program by the Water Pollution Control System
Operators Certification Commission (WPCSOCC), the Permittee shall employ a certified
operator to be in responsible charge (ORC) of the program. The operator shall hold a
certificate of the type classification assigned to the program by the WPCSOCC. The
Permittee shall also employ a certified back-up operator of the appropriate type to comply
with the conditions of 15A NCAC 8G .0202.

1.

2.

2
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3. No ash other than those generated by the following residuals source-generatingfacilities shall be approved for distribution under the ash distribution program inaccordance with this permit:

a.

Residuals
Source-Generating

Facility
Permit

Number
Permittee County

Asheville SteamPEC Buncombe NC0000396Electric Power Plant
Cape Fear Steam

Electric Power Plant
PEC Chatham NC0003433

Sutton Steam
Electric Power Plant

PEC New Hanover NC0001422

Mayo Steam
Electric Power Plant

PEC Person NC0038377

Roxboro Steam
Electric Power Plant

PEC Person NC0003425
Weatherspoon Steam
Electric Power Plant

PEC Robeson NC0005363
Lee Steam

Electric Power Plant
PEC Wayne NC0003417

b. The following uses shall be approved for the distributed ash under the ash distributionprogram in accordance with this permit:

Type of Ash Approved Uses
Structural/engineered fill (i.e., engineered fill that is
properly placed and compacted) for embankments,
foundations, construction foundations, and for bases/ sub-
bases under a structure or a footprint of a paved road,
parking lot, sidewalk, walkway, or similar structure.
Overlay for secondary roads, residential driveways, farm
roads, and high-traffic farm areas as approved by the NC
Department of Transportation.
Material for traction control during snow and ice events as
approved by the NC Department of Transportation.
Material for manufacturing of concrete products, brick
products, lightweight aggregate, roofing materials,
insulation products, plastics, paints, and other manufacturedproducts.
Substitute for blasting grit, roofing granules, filter cloth
precoat for sludge dewatering, as well as bedding for pipes,railroad beds, and underground storage tanks.
Daily, intermediate, and final cover as well as any other useat a landfill as approved by the NC Division of Waste
Management.

Bottom Ash

3
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Approved UsesType of Ash
Structural/engineered fill (i.e., engineered fill that is

properly placed and compacted) for embankments,
foundations, and construction foundations, and for bases/
sub-bases under a structure or a footprint of a paved road,
parking lot, sidewalk, walkway, or similar structure.

Material for manufacturing of concrete products, brick
products, lightweight aggregate, roofing materials,
insulation products, plastics, paints, and other manufactured
products.
Flowable fill for backfill of potable water mains as
approved by the NC Division of Environmental Health,
sanitary sewers, and storm drainage structures. Ash-based
flowable fill products shall not be used for well grouting.
Soil nutrient additive, amendment, or other agricultural
purpose as approved by the NC Department of Agriculture
and Consumer Services.

Raw product for the stabilization of wastewater residuals.

Daily, intermediate, and final cover as well as any other use
at a landfill as approved by the NC Division of Waste
Management. ___
Fuel for combustion in boilers, furnaces, etc. for energy
recovery.
Daily, intermediate, and final cover as well as any other use
at a landfill as approved by the NC Division of Waste
Management. __
Material for manufacturing of bowling balls, cosmetics, and
other manufactured products.

Fly Ash

Mill Rejects

Cenospheres

No other ash other than that from the residuals source-generating facilities specified in •

Condition II. 3a. shall be distributed under this permit. No other uses of the distributed ash

other than those specified in Condition II. 3b. shall be allowed. The Permittee shall request
and obtain a permit amendment from the Division for each additional residual source-
generating facility and use prior to distribution through the approved ash distribution
program.

4.

4
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5. Except as exempted by this condition, the Ceiling Concentrations (i .e., dry weight basis)
and the Pollutant Monthly Average Concentrations (i.e., dry weight basis) listed in the
table below shall be maintained for ash to be distributed through the approved ash
distribution program:

Monthly Average
Concentration

(milligrams per kilogram)

Ceiling Concentration
(milligrams per kilogram)

Parameter

Arsenic 75 41
Cadmium 85 39
Copper 4,300 1,500

Lead 840 300
Mercury 57 17

Molybdenum 75 n/a
Nickel 420 420

Selenium - 100 100
Zinc 7,500 2,800

The followings uses approved for the distributed ash under the ash distribution program in
accordance with this permit shall be exempt from meeting the requirements of this condition:
a. Structural/engineered fill (i.e., engineered fill that is properly placed and compacted) for

embankments, foundations, construction foundations, and for bases/ sub-bases under a
structure or a footprint of a paved road, parking lot, sidewalk, walkway, or similar
structure. FOT ash that is used as a fill, this exemption shall be limited to individually-
permitted use sites, as stipulated in Condition IV. 1. a., and the Permittee shall meet the
performance standard stipulated in Condition I. 5. to ensure that the applicable surface
water quality standards and groundwater quality standards are not contravened.

b. Overlay for secondary roads, residential driveways, farm roads, and high-traffic farm
areas as approved by the NC Department of Transportation.

c. Material for traction control during snow and ice events as approved by the NC
Department of Transportation.

d. Material for manufacturing of concrete products, brick products, lightweight aggregate,
roofing materials, insulation products, plastics, paints, and other manufactured products.

e. Substitute for blasting gnt, roofing granules, filter cloth precoat for sludge dewatering, as
well as bedding for pipes, railroad beds, and underground storage tanks. For ash that is
used as a substitute for bedding only, this exemption shall be limited to individually-permitted use sites, as stipulated in Condition IV. 1. a., and the Permittee shall meet the
performance standard stipulated in Condition I. 5. to ensure that the applicable surface
water quality standards and groundwater quality standards are not contravened.

f. Daily, intermediate, and final cover as well as any other use at a landfill as approved by
the NC Division of Waste Management.

g. Flowable fill for backfill of potable water mains as approved by the NC Division of
Environmental Health, sanitary sewers, and storm drainage structures.

h. Fuel for combustion in boilers, furnaces, etc. for energy recovery.
i. Material for manufacturing of bowling balls, cosmetics, and other manufactured

products.

5
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All ash shall be adequately stored to prevent runoff prior to distribution and use. The
Permittee shall provide to the recipient of the ash a copy of the most-recent version of the
Material Safety Data Sheet (MSDS) for the ash as well as the most-recent version of the
Permittee’s Document No. EVC-FGDC-00101 “Ash Utilization Plan” (i.e., see Attachment
B) so that the recipient of the ash is aware of guidance regarding how to store the ash
adequately to prevent runoff of the ash following distribution and prior to use.

Adequate provisions shall be taken to prevent wind erosion and surface runoff from
conveying ash from stockpile/storage areas onto adjacent property or into any surface waters
prior to distribution and use. The Permittee shall provide to the recipient of the ash a copy of
the most-recent version of the Material Safety Data Sheet (MSDS) for the ash as well as the
most-recent version of the Permittee’s Document No. EVC-FGDC-00101 “Ash Utilization
Plan” (i.e., see Attachment B) so that the recipient of the ash is aware of guidance regarding
how to take adequate provisions to prevent wind erosion and surface runoff from conveying
ash from the location of use onto adjacent property or into any surface waters.

Adequate provisions shall be taken to ensure that the transportation of ash does not cause
nuisances and hazards to public health and safety or otherwise cause an adverse impact (e g.,
transport wet ash in leak-proof trucks or cover dry ash).

When using ash as structural/engineered fill only, the following shall apply:

a. Ash shall not be placed within 50 feet of any surface water without prior approval from
the Aquifer Protection Section of the appropriate Division regional office (i.e., see
Attachment A).

b. Ash shall not be placed within one foot of the seasonal high water table

c. Ash shall not be placed within 100 feet of any water supply well or spring unless
underlain and overlain by a liner with a maximum hydraulic conductivity of 10'6

centimeters per second. If such a liner/cover is provided, ash shall not be placed within
25 feet of any water supply well or spring.

6.

7 .

8.

9.

Ill* MONITORING AND REPORTING REQUIREMENTS

Any monitoring (i.e., including groundwater, surface water, residuals, soil, or plant tissue
analyses) deemed necessary by the Division to ensure protection of the environment shall be
established and an acceptable sampling and reporting schedule shall be followed.

Proper records shall be maintained by the Permittee to track all ash distribution activities.
These records shall include, but are not necessarily limited to, the following information:

a. Source and type of ash distributed.

b. Date of ash distributed.
c. Name of the initial recipient of the ash, the amount distributed, and the intended use.

1.

2.

6
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3. The ash from each residuals source-generating facilities listed in Condition IL 3a. shall be
analyzed to demonstrate compliance with Condition I. 5. A Toxicity Characteristics
Leaching Procedure (TCLP) analysis for heavy metal parameters only ( i.e., see italicized
parameters) shall be conducted by the Permittee annually on ash from each residuals source-
generating facility distributed or expected to be distributed during the calendar year. Once a
permit cycle, a TCLP analysis for all parameters shall be conducted on ash from each
residuals source-generating facility. The results of all analyses shall be maintained on file by
the Permittee for a minimum of five years.
The TCLP analysis shall include the following parameters (i.e., note the leachate
concentration of concern is shown in milligrams per liter in parentheses):

Arsenic (5.0)
Barium (100.0)
Benzene (0.5)
Cadmium (1.0)
Carbon tetrachloride (0.5) Endrin (0.02)
Chlordane (0.03)
Chlorobenzene (100.0)
Chloroform (6.0)
Chromium (5.0)
m-Cresol (200.0)
o-Cresol (200.0)
p-Cresol (200.0)
Cresol (200.0)
2,4-D (10.0)

1.4-Dichlorobenzene (7.5)
1,2-Dichloroethane (0.5)
1,1-Dichloroethylene (0.7)
2.4-Dinitrotoluene (0.13)

Nitrobenzene (2.0)
Pentachlorophenol (100.0)
Pyridine (5.0)
Selenium (1.0)
Silver (5.0)

Hexachlorobenzene (0.13) Tetrachloroethylene (0.7)
Heptachlor (and its hydroxide) (0.008) Toxaphene (0.5)
Hexachloro-1,3-butadiene (0.5) Trichloroethylene (0.5)

2.4.5-Trichlorophenol (400.0)
2.4.6-Trichlorophenol (2.0)
2,4,5-TP (Silvex) (1.0)
Vinyl chloride (0.2)

Hexachloroethane (3.0)
Lead (5.0)
Lindane (0.4)
Mercury (0.2)
Methoxychlor (10.0)
Methyl ethyl ketone (200.0)

An analysis shall be conducted by the Permittee on the ash from each residuals source-
generating facilities listed in Condition II. 3a. at a frequency that is dependent on the dry tons
of ash distributed or expected to be distributed during the calendar year. The monitoring
frequency schedule shall be as stipulated in the following table:

4.

Amount of Product
Distributed

(metric tons per
365-day period)

Amount of Product
Distributed

(short tons per
365-day period)

Monitoring Frequency

mDT/yr ~ 0 DT/yr - 0 No Monitoring Required
0 < mDT/yr < 290 0 < DT/yr < 319 Once per Year

Once per Quarter
290 < mDT/yr < 1,500 319 < DT/yr < 1,650 Or

Four Times per Year
Once per 60 Days

1,500 < mDT/yr < 15,000 1,650 < DT/yr < 16,500 or
Six Times per Year

Once per Month
15,000 < mDT/yr 16,500 < DT/yr or

12 Times per Year

7
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The results of all analyses shall be maintained on file by the Permittee for a minimum of five
years. The analysis shall include the following minimum parameters:

Magnesium PotassiumArsenic
SeleniumBarium Manganese

SilverMercuryCadmium
Molybdenum SodiumCalcium

Total Solids PercentageNickelChromium
ZincPH .Copper

Lead Phosphorus

After the residuals generated by a particular residuals source-generating facility have been
monitored for two years at the frequency specified in the table above, the Permittee may
submit a request to the Division for a permit modification to reduce the frequency of this
monitoring requirement. In no case, however, shall the frequency of this monitoring be less
than once per calendar year when ash generated by the residuals source-generating facility is
distributed for use during that calendar year.

Laboratory analyses and/or operational data, as required by Condition III. 3. and Condition
III. 4. shall be performed/gathered on the ash such that it is representative and as it is to be
distributed. Furthermore, analytical determinations made pursuant to the monitoring and
reporting requirements of this permit shall be made by a laboratory certified by the Division
for the required parameter(s) under 15A NCAC 2H .0800 or 15A NCAC 2H .1100.

Three copies of all required monitoring and reporting requirements as specified in Condition
III. 1., Condition HI. 2., Condition III. 3., and Condition III. 4. shall be submitted annually on
or before March 1st of the year following any distribution event to the following address:

NCDENR-DWQ
Information Processing Unit

1617 Mail Service Center
Raleigh, North Carolina 27699-1617

5.

6.

Noncompliance Notification:

The Permittee shall report by telephone to the Aquifer Protection Section of the appropriate
Division regional office (i.e., see Attachment A), as soon as possible, but in no case more
than 24 hours or on the next working day following the occurrence or first knowledge of the
occurrence of any of the following:

a. Any occurrence with the ash distribution program that results in the distribution of
significant amounts of wastes which are abnormal in quantity or characteristic.

b. Any failure of the ash distribution program resulting in a release of material to receiving
waters.

c. Any time that self-monitoring information indicates that the ash distribution program has
gone out of compliance with the conditions and limitations of this permit or the
parameters on which the system was designed.

d. Any failure, due to known or unknown reasons, that render the ash distribution program
incapable of adequate operation.

7.

8
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e. Any spillage or discharge from a vehicle or piping system (i.e., greater than incidental)
during transportation of ash.

Occurrences outside of normal business hours (i.e., from 8:00 a.m. until 5:00 p.m. on
Mondays through Fridays, except State Holidays) may also be reported to the Division’s
Emergency Response personnel at one of the following telephone numbers (800) 662-7956,
(800) 858-0368, or (919) 733-3300.
Persons reporting such occurrences by telephone shall also file a written report in letterform
within five days following first knowledge of the occurrence. This report shall outline the
actions taken or proposed to be taken to ensure that the problem does not recur.

IV. GROUNDWATER REQUIREMENTS

1. Applicable Boundary Requirements:
a. The following ash use sites shall be considered to be individually-permitted by the

Division under the conditions of this permit and incorporated therein:
i. Any ash use site located within the property boundary of any of the residuals source-

generating facilities listed in Condition II. 3. a.
ii. Any ash use site not located within the property boundary of any of the residuals

source-generating facilities listed in Condition II. 3. a. for which the Permittee
establishes a compliance boundary in accordance with 15A NCAC 2L .0107(f).

b. For individually-permitted ash use sites, a COMPLIANCE BOUNDARY is specified by
regulations in 15A NCAC 2L (i.e., “Groundwater Classifications and Standards”). The
Compliance Boundary for each individually-permitted ash use site shall be established at
either 250 feet from the ash boundary or 50 feet within the property boundary, whichever
is closest to the ash boundary. An exceedance of Groundwater Quality Standards at or
beyond the Compliance Boundary is subject to immediate remediation action according
to 15A NCAC 2L .0106 (d)(2).

c. A REVIEW BOUNDARY shall be established around each individually-permitted ash
use site midway between the Compliance Boundary and the perimeter of the ash
boundary. Any exceedance of Groundwater Quality Standards at the Review Boundary
shall require action in accordance with 15A NCAC 2L .0106 (d)(1).

Other Requirements:
a. Any groundwater quality monitoring, as deemed necessary by the Division, shall be

provided.

2.

9
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V. INSPECTIONS

The Permittee or his designee shall inspect Permittee-owned and Permittee-operated facilities
related to the ash distribution program (he., including the ash storage and transport facilities)
to prevent malfunctions and deterioration, operator errors and discharges which may cause or
lead to the release of wastes to the environment, a threat to human health, or a nuisance.
Under the conditions of this permit, the Permittee shall be exempt from inspecting facilities
and sites where distributed ash is utilized, as long as the Permittee’s Document No. EVC-
FGDC-00101 “Ash Utilization Plan” (i.e., see Attachment B for version effective as of the
date of this permit’s issuance) or its equivalent is in effect. The Permittee shall maintain an
inspection log or summary including at least the date and time of inspection, observations
made, and any maintenance, repairs, or corrective actions taken by the Permittee. This log of
inspections shall be maintained by the Permittee for a period of five years from the date of the
inspection and shall be made available to the Division or other permitting authority, upon
request.

1.

Any duly authorized officer, employee, or representative of the Division may, upon
presentation of credentials, enter and inspect any property, premises, or place on or related to
the ash distribution program at any reasonable time for the purpose of determining
compliance with this permit; may inspect or copy any records that must be kept under the
terms and conditions of this permit; and may obtain samples of groundwater, surface water,
or leachate.

2 .

VI. GENERAL CONDITIONS

This permit shall become voidable unless the ash distribution program are operated in
accordance with the conditions of this permit, the supporting materials, and in the manner
approved by the Division.

This permit shall be effective only with respect to the nature of ash described in the
application and other supporting data.

Failure to abide by the conditions and limitations contained in this permit may subject the
Permittee to an enforcement action by the Division in accordance with North Carolina
General Statutes §143-215.6A through §143-215.6C.

1.

2.

3.

The annual administering and compliance fee shall be paid by the Permittee within 30
calendar days after being billed by the Division. Failure to pay the fee accordingly may cause
the Division to initiate action to revoke this permit, as specified by 15 NCAC 2H .0205

4.

(c)(4).

The issuance of this permit does not preclude the Permittee from complying with any and all
statutes, rules, regulations, or ordinances that may be imposed by other government agencies
(i.e ., local, state, and federal) which have jurisdiction, including, but not limited to, applicable
river buffer rules in 15A NCAC 2B .0200, soil erosion and sedimentation control
requirements in 15A NCAC Chapter 4 and under the Division’s General Permit NCG010000,
and any requirements pertaining to wetlands under 15A NCAC 2B .0200 and 15A NCAC
.0500.

5.

10
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6. This permit may be modified, revoked, and/or reissued to incorporate any conditions,
limitations and monitoring requirements the Division deems necessary in order to protect the
environment and public health adequately.

The Permittee, at least six months prior to the expiration of this permit, shall request its
extension. Upon receipt of the request, the Division shall review the adequacy of the ash
distribution program described therein, and if warranted, shall extend the permit for such
period of time and under such conditions and limitations as it may deem appropriate.

This permit shall not be automatically transferable. In the event that there is a desire for the
ash distribution program to change ownership or to change the name of the Permittee, a
formal permit request shall be submitted to the Division documentation from the parties
involved and other supporting materials as may be appropriate. The approval of this request
shall be considered on its merits and may or may not be approved.

7.

8.

Permit issued this the seventeenth day of February, 2006.

NORTH CAROLINA ENVfiRONME MANAGEMENT COMMISSION
/

for Alan W. Klimek, P.E., Director
Division of Water Quality
By Authority of the Environmental Management Commission

Permit Number WQ0000020

11

Page 33 of 41Rev. 1 (02/13)EVC-PGDC-00003

DUKE SUTTON 00004916CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER



AUTHORIZED COPY

Attachment A
DIVISION OF WATER QUALITY REGIONAL OFFICES

Asheville Regional Office
APS Supervisor
2090 US Highway 70
Swannanoa, NC 28778
Phone: (828) 296-4500
Fax: (828) 2997043
Avery
Buncombe
Burke
Caldwell
Cherokee
Clay
Graham
Haywood
Henderson
Jackson

Fayetteville Regional Office
APS Supervisor
225 Green Street, Suite 714
Fayetteville, NC 28301-5043
Phone: (910) 486-1541
Fax: (910) 486-0707
Anson
Bladen
Cumberland
Harnett
Hoke
Montgomery

Mooresville Regional Office
APS Supervisor
610 Hast Center Avenue, Suite 3
Mooresville, NC 28115
Phone: (704) 663-1699
Fax: (704) 663-6040
Alexander
Cabarrus
Catawba
Cleveland
Gaston
Iredell

Macon
Madison
McDowell
Mitchell
Polk
Rutherford

.Swain
Transylvania
Yancey

Moore
Robeson
Richmond
Sampson
Scotland

Lincoln
Mecklenburg
Rowan
Stanly
Union

Raleigh Regional Office
APS Supervisor
3800 Barrett Drive
Raleigh, NC 2 7609
Phone: (919) 791-4200
Fax: (919) 571*4718
Chatham
Durham
Edgecombe
Franklin
Granville
Halifax
Johnston
Lee

Washington Regional Office
APS Supervisor
943 Washington Square Mall
Washington, NC 27889
Phone: (252) 946-6481
Fax: (252) 946-9215
Beaufort
Bertie
Camden
Chowan
Craven
Currituck
Dare
Gates
Greene
Hertford
Hyde

Wilmington Regional Office
APS Supervisor
127 Cardinal Drive Extension
Wilmington, NC 28405-2845
Phone: (910) 796-7215
Fax: (910) 350-2004
Brunswick
Carteret
Columbus
Duplin

Nash
Northampton
Orange
Person
Vance
Wake
Warren
Wilson

Jones
Lenoir
Martin
Pamlico

New Hanover
Onslow
Pender

Pasquotank
Perquimans
Pitt
Tyrell
Washington
Wayne

Winston-Salem Regional Office
APS Supervisor
585 Waughtown Street
Winston-Salem, NC 27107
Phone: (336) 771-4600
Fax: (336) 771-4630
Alamance
Alleghany
Ashe
Caswell
Davidson
Davie
Forsyth
Guilford

Rockingham
Randolph
Stokes
Surry
Watauga
Wilkes
Yadkin
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Attachment B
PROGRESS ENERGY CAROLINAS, INC.

DOCUMENT NO. EVC-FGDC-00101 “ASH UTILIZATION PLAN”
VERSION EFFECTIVE AS OF DATE OF PERMIT ISSUANCE
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Document title

Ash Utilization Plan
Document number

EVC-FGDC-00101
Fossil Generation Department -Carolinas {Asheville, Cape Fear, Lee, Mayo, Roxboro, Sutton and
Weatherspoon)

Applies to:

environmentalKeywords:

1.0 PURPOSE

This procedure provides guidance for the utilization of ash, generated at Progress Energy
generating facilities and managed in onsite ponds. This procedure does not include ash
managed dry and sold directly, by contractual agreement, to an ash broker such Pro-Ash or
Progress Materials Inc. (PMI).

Non-compliance with this plan can result in future ash reuse compliance problems
for the Asheville, Cape Fear, Lee, Mayo, Roxboro, Sutton, and Weatherspoon Plants.

Refer to the Environmental Compliance Manual number EVC-SUBS-QQ03Q Environmental
Organization and Contacts and the Ash Reuse Permit for additional information.

1.1

1.2

1.3

TERMS AND DEFINITIONS2.0

Ash: A coal combustion by-product including any combination of fly ash, bottom ash, sfag
and mill rejects.

Ash Reuse Permit: Permit received from the state agency which defines specific approved
beneficial uses of ash and limitations related to proximity to environmentally sensitive
areas.

2.1

2.2

Ash Use Personnel:Any person, whether Progress Energy employees, contractors or
others, involved with the management, transportation, and beneficial use of ash generated
at Progress Energy generating facilities.
Corporate Environmental Contact: The person identified as the corporate subject matter
contact for Ash Reuse in Appendix D of EVC-SUBS-QQQ3Q.
Corporate Ash Use Manager: The person identified as the corporate representative on
matters related to ash beneficial use.

2.3

2.4

2.5

Environmental Compliance Manual:An electronic compilation of internal guidance available
on the IntraNet concerning environmental regulations and best practices.

Plant Manager's Designated Representative: The person identified as the Acting Plant
Manager when the Plant Manager is not available.

2.6

2.7
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Plant Personnel: Any Progress Energy or contract employee performing work at a
generating facility.
Plant Primary Contact: The Facility Environmental Specialist has this responsibility. If the
Environmental Specialist is not available, the Plant Manager or the Plant Manager’s
Designated Representative will assume this responsibility.

2.8

2.9

3.0 RESPONSIBILITIES

3.1 All Plant Employees

3.1.1 Report all suspected violations to this plan to the Plant Primary Contact.

3.1.2 Assist with cleanup activities as appropriate.

3.2 Ash Use Personnel

3.2.1 Comply with permit conditions.
3.2.2 Report all ash reuse violations to the Plant Primary Contact.

3.2.3 Assist with cleanup activities.

3.3 Corporate Ash Use Manager

3.3.1 Identify existing and emerging ash use opportunities.

3.3.2 Review and comment on specific ash use projects.

3.4 Corporate Environmental Contact

3.4.1 Provide staff support for permitting and compliance assistance.

3.4.2 Review and comment on specific ash use projects.

3.4.3 Assist with proper documentation.

3.4.4 Submit to the Division of Water Quality, three copies of all monitoring and reporting
requirements outlined in Specified Conditions and limitations III. of the Ash Reuse Permit,
by March 1st of the following year, documenting activities during the previous year.

3.5 Plant Primary Contact

3.5.1 Provide plant support for permitting and compliance assistance.

3.5.2 Ensure a representative ash analysis is conducted annually according to the provisions in
the ash reuse permit and reported to the N.C. Division of Water Quality by March 1 of the
following year
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3.5.3 Ensure a Toxicity Characteristic Leaching Procedure analysis is conducted once prior to
permit renewal including the parameters outlined in the ash reuse permit.

3.5.4 Review and comment on specific ash use projects.
3.5.5 Perform ash utilization inspections.
3.5.6 Consult with the Corporate Environmental Contact.
3.5.7 Accept role as plant lead in cleanup activities.
3.5.8 Assist with proper documentation.

4.0 PRECAUTIONS AND LIMITATIONS

All ash donation or sale for offsite beneficial use projects must be under a written
contractual agreement. The contract should include specific provisions outlining roles and
responsibilities of the End User, related to compliance with applicable environmental rules
and permits.
Facility approval for ash donation or sale for a beneficial use project, will be on a
case by case basis after consulting with the Plant Primary Contact, Corporate Ash
Use Manager, Corporate Environmental Contact and Legal Counsel.

4.1

4.2

5.0 PREREQUISITES

5.1 Generating Facilities shall have a valid Ash Reuse Permit for the continued operation of an
ash reuse program.

5.2 Request for permit extensions shall be made at least 6 months prior to expiration.
6.0 MATERIAL AND SPECIAL EQUIPMENT

None

7.0 PROCEDURE

7.1 Ash Reuse Operation

7.1.1 Consult with the Plant Primary Contact prior to starting any ash reuse project. The Plant
Primary Contact will:

Ensure ash is used according to applicable permit conditions and definitions related
to specific approved uses.
Ensure written approval is received from the appropriate regulatory agencies prior to
use of ash in other applications, not specifically addressed in an ash reuse permit.

1.

2.
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Use ash in accordance with permit conditions to:

Prevent wind erosion and/or surface runoff or erosion from carrying ash onto
adjacent property or into surface waters.

Ensure ash remains in vehicle while transporting.

7.1,2

1.

2.

Ensure no discharge of ash to surface waters.

Ensure no ash is used for land reclamation within one foot of a seasonal high water

table and within 3 feet of a permanent water table.

Ensure no ash is used as pipe bedding for sewer or potable water lines.

Document ash utilization activities on FRM-FGDC-00660 or similar log identifying:

3.

4.

5.
7.1.3

Source and type of ash.

Date of residual application.
1.

2.

Location of ash utilization.3.
Volume of ash utilized in tons.4.
Ash receiver, and5.

Intended use of the ash.

Submit documentation to Plant Primary Contact.

Inspection

Inspect the following to prevent malfunctions, operator errors, discharges, or nuisance
conditions:

6.

7.1.4

7.2

7.2.1

Ash storage areas.

Ash transport facilities.

Ash use (receiving) sites.

Document inspections on FRM-FGDC-00661.

1.

2.

3.

7.2.2

Performance Standards7.3

Maintain and operate the ash use program in a manner that will protect the water quality
standards of the surface waters and ground waters.

Prevent the discharge of any wastes to the environment as a result of ash use.

7.3.1

7.3.2
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7.3.3 Cease the ash use operation and Initiate corrective actions if a nuisance condition exits.
7.3.4 Submit written notification to the appropriate regulatory agency at least 2 weeks prior toash use within 50 feet of surface waters.

7.3.5 Ensure no ash is used within 100 feet of a potable water supply well.
7.4 Spills and Leaks

7.4.1 Immediately report all spills and leaks to the Plant Primary Contact.
1. Identify the type of ash involved.
2. Give the location of the spill or leak.

Determine the size of spill or leak.

4. State if the release was to any surface waters.
Advise if spillage or leakage was from a vehicle transporting ash to a utilization site.

7.4.2 The Plant Primary Contact will immediately report a spill or release to the CorporateEnvironmental Contact

7.4.3 As soon as possible, but no later than 24 hours or on the next working day, the CorporateEnvironmental Contact will make a telephone call to the appropriate NC Division of WaterQuality Regional Office to report:

Any occurrence resulting in the use of significant amounts of ash that is abnormal inquantity or characteristic,
Any release of ash to surface waters, and

Any spillage or discharge from a vehicle or piping system transporting ash.
7.4.4 Within 5 days of the occurrence, the Corporate Environmental Contact will follow-up thetelephone call with a written letter outlining corrective actions.
7.4.5 Secure area to prevent unauthorized access and spreading of spilled or leaking material.
7.4.6 Assist with cleanup activities as directed by the Plant Primary Contact.
8.0 RETURN TO NORMAL

3.

5.

1.

2.

3.

None
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9.0 RECORDKEEPING

9.1 Maintain records of all ash analyses, Ash Inspection Forms, and Ash Utilization Forms at

the generating facility.

9.2 Maintain records of all non-compliance notifications.

9.3 All records must be available for inspection by authorized representatives during normal
business hours.

9.4 Records must be kept for a minimum of five years.

Submit one copy of all documentation to the Corporate Environmental Contact in January

of each year for the previous year’s activity.

10.0 REFERENCES

10.1 Ash Reuse Permit No. WQ0000020

10.2 Solid Waste Management Rules -Section .1700 of 15A NCAC 13B

10.3 EVC-SUBS-00030, Environmental Organization and Contacts

9.5

11.0 ATTACHMENTS/FORMS

11.1 FRM-FGDC-00661. Ash Inspection Form

11.2 FRM-FGDC-00660, Ash Utilization Form
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 Emerging  Issues / Compliance Strategies  

 Topic 

Coal Combustion /

Scrubber By

Product
Management

 Issue 

US WAG Action
Plan for CCP
Groundwater
Impact

 Comments 

• US WAG negotiated an Action Plan
with EPA for utilities and individual
states to develop voluntary
groundwater monitoring near ash
management facilities.

• Monitoring at Sutton has resulted in
observations of elevated values for
certain parameters (boron and
manganese in background) in
compliance boundary well. Internal
discussions underway. Upcoming
meeting with NCDENR anticipated.

• PGN signed onto program in
December 2007. The overall total of
US WAG coal-fired megawatts that
either signed-up for the Plan or that
were operating consistent with the Plan
exceeded 75%.

• Utilities strategy to alert state
environmental agencies that
environmental groups may come to
them to challenge the voluntary
program.

 Milestones 

o 2007: wells installed and
sampled at Asheville, Cape
Fear and Lee. Sampled
existing wells at Robinson,
Sutton and Weatherspoon.

o NODA issued by EPA on
August 30, 2007 sought
comments from public on
Action Plan and other
documents.

o Comments submitted by
Progress and US WAG
February 11, 2008. FDEP is
in agreement that state
program regulations were
sufficient.

EHS!Contacts

John Toepfer / Cam
Wheeler
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 Emerging Issues / Compliance Strategies  
 Topic   Issue 

Monofill
Permitting

SC Solid Waste
Landfill Rule

 Comments 

• Establish 20-year plan to ensure
storage capacity. Modify plants to
minimize unusable products.

• Schedule and priorities for PEC
landfills being developed by CCP
Team.

• Air Implications (1): new regulation in
NC could increase control
requirements to minimize fugitive
emissions from dry ash storage
facilities and create compliance
challenges during periods of high
winds.

• Air Implications (2): emissions from
monfill could also prove to be
problematic when demonstrating
compliance with new PM2.5 standard.

J New requirement for industrial
landfills (Robinson) to install
groundwater monitoring wells.

J Establishes 1,000-foot set back from
residences. DHEC has option to accept
smaller set back if they feel it is
justified and mitigation is available.

 Milestones 

o 2007: NC Solid Waste bill
signed by Governor. Allows
for siting a landfill over
retired ash disposal areas.
CCP landfills exempted from
most other restrictions that
apply to MSW landfills.

• New requirement has been
added to Roxboro permit and
will be added to all NC
permits eventually. Similar
requirement in SC recently
required Robinson Plant to
install 36-acre sprinkler
system on ash pond.

• Formal modeling for PM 2.5
will be required by 2010, but
could be required prior to
2010 by courts or third
parties.

o Robinson has determined
that cost of groundwater
monitoring exceeds benefits
due to limited capacity
remaining. They will use
off-site disposal and close
on-site landfill.

EHS Contacts

John Toepfer / Cam
Wheeler

Stephen Boone

Stephen Boone

Cam Wheeler
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CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER

DUKE SUTTON 00050378



......................................................................................

 Emerging Issues / Compliance Strategies  
 Topic   Issue 

Florida Industrial
Solid Waste and
Beneficial Use
Rule

 Comments 

FDEP considering revision to solid
waste rules that might affect storage
and use of ash and other CCPs. This is
an important evolving issue for Crystal
River.
Also see site-specific discussion
regarding CR activities in "Permitting
Initiatives" section.

 Milestones 

Expect initiation of
rulemaking in 2008.

o FCG has initiative to
promote CCP in road
construction material. FCG
met with FDEP and UF
researchers on July 9 to
discuss plan to review data
and publications by EPA,
EPRI, FDEP.

EHS Contacts

Bob Stafford

August 5, 2008 DRAFT updates in dark green bold font 3
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 Emerging Issues / Compliance Strategies 
 Topic  

Air Matters

 Issue 

NC Renewable
Energy and
Efficiency
Mandate

 Comments 

• New statute requires a electric public
utility in the state be subject to a
Renewable Energy and Energy
Portfolio Efficiency Standard (REPS):

• Strategic Engineering has requested
assistance with EHSS and EP&S for
air permitting and BACT policy
clarification. New biomass facilities
must install BACT. Questions about
existing facilities that may burn small
amounts of biomass. Wood burning,
poultry litter (could have community
relations and water discharge
considerations).

• NCDAQ staff has expressed concerns
about dioxin and furan formation when
firing biomass in boilers with hot-side
ESPs.

• Stakeholders are forwarding solar and
wind; PGN considering using fluidized
bed combustor capable of burning
animal waste, wood chips, coal, etc.

• Trial burn of torrified wood is planned
for Cape Fear in late 2008.

 Milestones 

EHSS met with Strategic
Engineering in early January
2008. Strategic Engineering
is currently looking at three
primary options. EHSS has
provided preliminary input
on the budgetary
implications for Air Quality
permitting and control
equipment requirements for
each of the three options.

o Draft permit application
expected w/o July 21.

EHS Contacts

Stephen Boone /
Mike Kennedy

David Bullock
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 Emerging Issues / Compliance Strategies  
 Topic  Issue  Comments  Milestones   EHS Contacts 

Clean Air CAIR regulatory summary: July 11,2008: DC Circuit
Interstate Rule o Phase I: NOx compliance begins vacates CAIR in its entirety;
(CAIR) 2009; SO2 compliance begins 2010. 45 days before mandate. Mike Kennedy

Acid Rain SO2 allowances are used
at a rate of 2:1.

o Phase II: Compliance for both NOx
and SO2 begins 2015. Acid Rain

Multiple PGN departments
reviewing implications of
ruling Minimal impact to
PEC; significant impact to

SO2 allowances are used at a rate of PEF.
2.86:1.

See site-specific status in the
"Permitting Initiatives" section of this
document.

August 5, 2008 DRAFT updates in dark green bold font 5
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

Greenhouse Gas
Emissions
Response
(Climate Change)

 Comments 

FL Energy and Climate Commission
(FECC) formed by 2008 FL energy
legislation. FECC will be the central
focus of energy and climate issues
following Action Team's final report in
October 2008.

7 SC Governor Sanford formed the
Climate, Energy and Commerce
Advisory Committee, which will
consider the climate issue in SC. Mike
Kennedy is working with Emerson
Gower and Jeanelle McCain: catalog
of actions regarding GHGs:
incentives, efficiencies, avoid
command and control approach.
Recommendations due to Governor by
July 31, 2008.
FL hired Center for Climate Strategies
to coordinate Action Team strategy
development; will use technical work
group process used in Carolinas. Mike
Kennedy appointed to Cap-and-Trade
work group. Draft catalog of potential
actions, including cap-and-trade and
questions from the Action Team, has
been developed for further study.
Meetings July 18 and 29, and August 8
and 29. Report to Action Team due
September 2008.

 Milestones 

o 2007: Gov. Crist's
Executive Orders requiring
reductions to 2000 level by
2017, 1990 level by 2025,
and to 80% below 1990 level
by 2050. Also requests
FPSC to enact 20% RPS.
DEP has begun drafting rules
to implement emissions caps.

o October 2007: NC Climate
Action Plan Advisory Group
(CAPAG) released
recommendations to the
Legislative Commission on
Climate Change.

o December 31, 2007: Florida
Energy Commission submits
its report to the Legislature.
FEC recommends numerous
legislative bills and changes
to existing language.

o June 2008: Lieberman-
Warner bill tabled; no further
action expected this year.

EHS Contacts

Mike Kennedy
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 Emerging Issues / Compliance Strategies 
 Topic   Issue  Comments   Milestones 

• May 2008: Legislature
passes Florida Energy Bill.
Requires FPSC to develop an
RPS by 2009 and FDEP to
develop a cap-and-trade rule
to limit GHG emissions from
utility sector. Legislative
approval required before
FDEP rule can take effect
(this will be 2010 at the
earliest).

• May 7, 2008: Final CECAC
meeting. Approved
recommendations for
submittal to Governor,
including incentives for new
nuclear, renewable and
energy efficiency goals.

• May 12, 2008: Company
releases second Climate
Change Report.

• July 2008: EPA issued
ANPR for consideration of
GHG under CAA.
Endangerment
determination required.

EHS Contacts

August 5, 2008 DRAFT updates in dark green bold font 7
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

Mercury / HAPS
Rule

 Comments 

During September 2007 and January
2008 meetings of NC Air Quality
Committee (AQC), discussed revision
of NC Toxics rule to remove current
exemption for coal-fired boilers and
requires site-specific evaluations of
concentrations (and public health
impacts) of toxic substances (including
Hg) in ambient air around industrial
sources. The NCDAQ has begun
outlining options for expediting State
control technology requirements
because EPA has been unable to
implement Federal control technology
requirements for toxics. Final report
due March 2008.
The FDEP is in the process of
developing Hg TMDL, which may
result in additional pressure to reduce
air emissions; FCG actively engaged.
PEF agreed to fund a portion of a
project to oversee scope development
and implementation of FDEP project to
evaluate Hg deposition. See more
discussion in the water matters section
of this report.

 Milestones 

o All States are re-assessing
compliance requirements that
were based on the State Plan.
NCDAQ requiring MACT for
Cliffside.

o SCDHEC to repeal state
CAMR; utilities negotiating
monitoring MOA with DHEC.
Progress has already installed
Hg CEMS at Robinson.

o NC DAQ held a meeting with
PEC and Duke on Feb. 28 to
discuss implications of court's
decision on NC rule. DAQ
working with Duke and PEC to
develop agreement for
submitting available monitor
data.

EHS Contacts

Mike Kennedy /
Stephen Boone
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 Emerging Issues / Compliance Strategies  
 Topic   Issue 

Ozone NAAQS

Particulate Matter
NAAQS

 Comments  

February 6, 2008: EPA proposed to
redesignate several areas in North and
South Carolina to attainment for the
ozone NAAQS. The areas are those
surrounding Fayetteville, Hickory, and
Greensboro-Winston-Salem in NC and
Greenville-Spartanburg and Columbia
in SC.

7 States to recommend revised non-
attainment areas to EPA in 2009 based
on 2006-2008 data. EPA to make final
designations in 2010, possibly using
2007-2009 data. Revised SIPs due in
2013; compliance likely in 2016
timeframe.
Impact on smaller CTs? Rebuild steam
plant precipitator? Impact on dry ash
projects (modeling / permitting of
fugitive dust as some sites are close
to NAAQS) ? Work with others?

 Milestones 

• December 26, 2007: EPA
redesignated Raleigh metro
area as attainment for current
standard.

• March 12, 2008: EPA
announced revised primary
and secondary NAAQS of
0.075 ppm 8-hour average.

o April 2008: Modify SIPs; 35
ug/cu must be modeled.

EHS Contacts

Mike Kennedy

Mike Kennedy
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 Emerging Issues / Compliance Strategies 
 Topic  

Water Matters

 Issue 

Regional Haze
Best Available
Retrofit
Technology
(BART)

Impaired Waters
FL

Stormwater - FL

 Comments 

• FL: BART compliance deadline is
January 1, 2013.

• NC EMC adopted BART rule on July
13. BART compliance deadline is
12/31/12.

• In light of CAIR status, evaluations
are ongoing regarding BART
implications for CR 1 and 2 and
Anclote 1 & 2.

• FDEP is continuing with establishment
of TMDLs through a rotating basin
approach. They have indicated they
will not be reviewing the Group 1
waters again.

• FDEP and the WMDs are in agreement
that the current state storm water
treatment regulations need revision to
address nutrient impairment. A TAC
has been formed to address the
revisions. Early indications are that
new storm water mgt. systems will
need to be sized, constructed, and
"certified" to control nutrients.

 Milestones 

o December 2007: FDEP
issued BART construction
permit for CR 1 and 2 with
2013 deadline for controls.
Permit has been rescinded
and negotiations will
continue with FDEP.

o July 8, 2008: Follow-up
with FDEP — no resolution
reached. CAIR vacature
removes CAIR=BART
determination, so BART for
SO2 and NOX applies to CR
1 and 2 and Anclote 1 and 2.

• Workshops will be held
through February 2009 with
final rule adoption planned
for July 2009.

EHS Contacts

Mike Kennedy /
Stephen Boone /
Dave Meyer

Doug Yowell

Doug Yowell / Cam
Wheeler
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

Mercury TMDL
for Florida

 Comments 

The FDEP is proposing rulemaking for
Hg reductions prior to TMDLs
development. The FDEP believes that
Hg reductions will go beyond what
will be achieved through CAIR /
CAMR. FDEP is talking to other
Regions to determine if a regional
approach is warranted.
FDEP is choosing 4 "supersites" to
perform wet and dry deposition Hg
studies. Gulf Power volunteered to be
a site since they are already doing
sampling. The agency will also
conduct mobile monitoring in the same
areas as stationary sampling. There is
a fundamental disagreement between
FCG membership and FDEP with
technical assumptions. Air rulemaking
and study will be done concurrently.
FDEP expects to start rulemaking by
3rd quarter 2008.

 Milestones 

o The FDEP overall TMDL
project plan has been issued
approximately 1 month late.
The State is requesting
comments on the plan by
July 7. The project plan is
under review.

EHS Contacts

Dave Meyer / Doug
Yowell
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 Emerging Issues / Compliance Strategies 
 Topic  

ugust ,

 Issue 

316(a)! Thermal
Discharges

I I: I 17'

 Comments 

7 Issue to be addressed in new NPDES
permits: Anclote, Bartow, Crystal
River, Suwannee. Revised Bartow
Plan of Study approved by FDEP;
work to commence April 2008. CR 3
Uprate likely to affect thermal
discharges and related mitigation plans.

7 Recent communication from EPA
indicates they are questioning whether
some state-authorized variance
renewals have been adequately
justified. Alleged effects of "global
warming" may influence determination
of whether or not conditions have
changed, thus requiring further
evaluation of plant operations' thermal
aspects. EPA has stated they may
review and revise their 1977 Guidance.
In addition to the above-mentioned
plants, 316(a) issues will impact
Asheville, Robinson, and Roxboro.
UWAG conference call held to discuss
issue paper drafted by Dr. Charles
Coutant and a list of action items
stemming from the Issue Paper
assessed by UWAG. UWAG members
have prioritized the action items and
developed a list. The action items are:
1) Urge EPA to let industry scientists
participate in drafting the revised
Guidance; 2) Analyze past successful
316(a) demonstrations to find useful
acceptance criteria for how much
information is needed for 316(a)
demonstration; 3) Discuss whether

up ates ar green so s ont

 Milestones 

Spring 2008: Implement
Bartow POS. Suwannee,
Crystal River and Anclote
POSs submitted to FDEP for
review in September 2007.
No time requirement for
agency response.
Bartow: POS sampling
underway; data to be
collected April through
October 2008. Preliminary
data to be utilized in
developing repower testing
scenarios.

EHS Contacts

Dave Bruzek / Fred
Holt
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 Emerging Issues / Compliance Strategies 
 Topic   Issue  Comments 

it is best to ensure that the Guidance be
applied uniformly nationwide or that
each state be given ample discrtetion;
4) Search for precedents and approved
316(a) demonstrations that would
quantify how much reduction in the
population of the species in localized
area is acceptable.
UWAG to schedule a meeting with
EPA.

 Milestones EHS Contacts

August 5, 2008 DRAFT updates in dark green bold font 13
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 Emerging Issues / Compliance Strategies  
 Topic   Issue 

316(b) Litigation

 Comments 

• EPA published standards for cooling
water intake structures at large,
existing power plants. The 2nd Circuit
Court of Appeals issued a decision
finding that most major provisions of
the final rule were either illegal or
flawed. The 2nd Circuit's decision
provided significant increases in the
likelihood that EPA will ultimately
decide that the best technology
available for minimizing adverse
impact associated with cooling water
intake structures, is closed-cycle
cooling. The rule was remanded to
EPA for further consideration.

• Expect cost benefit issue to be argued
in front of Supreme Court in
November — December 2008. Opening
briefs must be filed by June 30, 2008.

• EEI coordinating with utilities to
obtain states' support in the arguments
to the Supreme Court. Certiorari
petitions are due by July 21, 2008. FL
AG agreed to issue petition in support
of our position.

 Milestones 

July 2007: EPA suspends its
rule and directs permit
writers to use their Best
Professional Judgment in
reissuing NPDES permits.
April 14, 2008: Supreme
Court granted the petitions
for writs of certiorari filed
by UWAG, PSEG, and
Entergy to address
whether 316(b) authorizes
EPA to compare costs
with benefits in
determining the "best
technology available for
minimizing adverse
environmental impact" at
cooling water intake
structures.

EHS Contacts

Mick Greeson
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 Emerging Issues / Compliance Strategies  
 Topic   Issue 

316(b) Remanded
Rulemaking

 Comments  

• In response to the 2' Circuit's
decision, EPA is developing a revised
Phase II draft rule which the agency
hopes to publish in the FR by the 4th

quarter 2008.
• EPA has shown interest in obtaining

additional information regarding
possible retrofit of closed-cycle
cooling at existing facilities. More
specifically, EPA is interested in 1)
cost, energy efficiency, and
distribution impacts to utilities; and 2)
environmental effects.

• In response, EPRI has taken the lead
on compiling the requested
information.

 Milestones 

• January 2008: EPA visited
Brunswick, yielding positive
impressions about our
operations and issues. PEC
and PEF submitted
information packages to
EPRI regarding closed-cycle
cooling issues associated
with cost and environmental
impacts. Associated with
nine PGN facilities.

• February 2008: EPRI
received information from
approximately 30% of
regulated Phase II facilities;
their goal was a minimum of
50%.

• May 2008: EPRI submitted
interim reports to EPA
regarding 1)estimated capital
and O&M costs for cooling
tower retrofits, 2)detailed
description of economic
impact assessment
methodology and the results
of its test application for
California once-through
power plants, 3)adverse
impacts resulting from
retrofits.

EHS Contacts

Mick Greeson,
Fred Holt (NC),
Dave Bruzek (FL)
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iiergy Supply.

 Emerging Issues / Compliance Strategies  
 Topic   Issue  Comments  Milestones 

o May 9, 2008: White House
Chief of Staff issued
memorandum telling
agencies that "[e]xcept in
extraordinary
circumstances, regulations
to be finalized in this
Administration should be
proposed no later than June
1, 2008, and final
regulations should be issued
no later than November 1,
2008." This should not
affect the Phase II rule,
since it is not to be
"finalized in this
Administration." Also,
recent discussions with EPA
staff indicate they are still
proceeding with the revised
rulemaking.

EHS Contacts

August 5, 2008 DRAFT updates in dark green bold font 16
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 Emerging Issues / Compliance Strategies  
 Topic   Issue 

316(b)!
Impingement!
Entrainment

 Comments 

PEC & Duke met with NC DENR:
316(b) interim requirements not
applicable until permits are reissued.

7 In Florida, FDEP has indicated that if
data has already been collected in
preparation for compliance with the
remanded rule, then those data should
be submitted to FDEP at the time of
permit renewal. FDEP and FCG have
reached a common understanding that
determinations will be done on a case-
by-case basis equal to what had been
done historically.

 Milestones 

• Asheville: Application due
July 2010.

• Bartow: Proceeding with
repower permitting with
standard NPDES approach;
not addressing Phase II.

• Brunswick: Application due
October 2012.

• Cape Fear: Application due
January 2011.

• Crystal River: Based on
recent NPDES permit
discussions with FDEP
regarding CR3 uprate
project, bids for two years of
E&I sampling at CR3 with a
CR 1&2 option are being
solicited.

• Roxboro: Application due
October 2011.

• Robinson: permit contains
reopener. SCDHEC recently
asked for completed portions
of the CDS. Response was
that the sampling for
impingement was completed
but the data summary was
deferred due to suspension of
regulation.

EHS Contacts

Fred Holt / Dave
Bruzek
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

CWA
Jurisdiction

 Comments 

7 The "Clean Water Restoration Act of
2007" (H.R. 2421) seeks to replace the
term "navigable waters of the United
States" with "waters of the United
States." Sponsors believe CWRA
would reestablish the CWA's
jurisdictional reach to the same extent
that existed prior to recent Supreme
Court decisions, i.e., SWANCC,
Rapanos and Carabell. Utility industry
believes CWRA would expand
jurisdiction to new areas not reached in
the past. For PGN this could include
Sutton Lake, Hines, discharge / intake
canals, cooling ponds, ash ponds,
groundwater, etc.

 Milestones 

May 2007: H.R. 2421
introduced by Reps.
Oberstar, Dingell, and
Ehlers.
Hearings by the Senate
Environment and Public
Works Committee for
companion bill S. 1870 were
held in April 2008; will
likely be deferred to 2009.

EHS Contacts

Mick Greeson
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 Emerging Issues / Compliance Strategies  
 Topic  

ugust ,

 Issue 

Water Use

I I: I 17'

 Comments  

• NC Session Law 2007-518 (signed
August 31, 2007) requires the
Environmental Review Commission
(ERC) to study and recommend
measures to "provide for a
comprehensive system for regulating
surface water withdrawals for
consumptive and non-consumptive
uses." An interim report will be
provided to 2008 General Assembly
Regular Session (May 2008), with a
final report due in 2009.

• SC: At least two bills have been
introduced in the 2008 session of the
General Assembly that will establish
new and broader authority for various
agencies (depending on the bill)
regarding the allocation / use of surface
water.

• FL: Central Coordinating Area
involves WMDs from central Florida
with goal of long-term objectives
associated with minimizing /
eliminating future groundwater
withdrawals. Rulemaking
forthcoming.

• EHSS working with others in PGN to
develop water needs strategy: FL and
Carolinas.

• Information shared at April 2008
meeting with other southeastern
utilities building new nuclear
generation indicates evaluation of
alternative cooling is increasingly
being required for applications.

up ates ar green so s ont

 Milestones 

o December 2007 and January
2008: The ERC and its
contractor, the UNC-CH
School of Government, held
a series of five public
scoping meetings statewide
to receive comment on the
scope, direction and conduct
of the study.

o March 2008: The SC
Surface Water Withdrawal
bill underwent heated debate
over several issues. The
major hurdle for the bill was
a provision defining the
minimum flow to be
protected in establishing
permit withdrawals limits.

o SC Bill is unlikely to move
further in 2008.

o October 2008:
Recommendations to the
NCERC expected.
Legislation will be
considered in 2009 session.

EHS Contacts

Mick Greeson

19
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

EPA Effluent
Guidelines

Surface Water
Quality Standards

Groundwater
Quality Standards
- Florida

Groundwater
Quality Standards
- NC

 Comments 

• The Steam Electric effluent guidelines
were last revised on November 19,
1982.

• EPA is expected to defer again
updating the guidelines for two more
years: 2010. Scrubber blow down
profiles are complex in that not all
utilities / facilities manage their
treatment systems and waste streams
the same. In addition, chlorides and
sulfides in these waste streams are
interfering with analyses.

• Every three years states are required by
the CWA to review their surface water
quality standards to determine if
revisions are needed.

• FDEP has proposed administrative
changes to groundwater regulations
that should have little effect on PEF.
Included are guidance documents for
monitoring system design and
installation.

• NCEMD Groundwater Committee has
voted to recommend proposal of
revised groundwater standards at the
next commission meeting in September
2008.

 Milestones 

• Completed EPA
questionnaire submitted to
EPA August 19, 2007.

o December 2007:
Responding to publication of
EPA's Preliminary 2008
Effluent Guidelines Plan,
UWAG submitted extensive
comment arguing that there
‘̀ are serious technological
and financial barriers to
guidelines revision at this
time."

• July 2008: FDEP will
conduct two workshops
regarding potential
amendments to its water
quality standards (Orlando
and Tallahassee).

• New guidance documents
are under internal review.

• Unless a delay develops, the
revised regulations,
including much lower
standard for Arsenic, will
become effective in the
summer of 2009.

EHS Contacts

Mick Greeson / Fred
Holt / Robin Bryson

Cam Wheeler / Doug
Yowell

Cam Wheeler

Cam Wheeler
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

Radiological

 Comments 

Tritium was found in groundwater at
BNP when implementing Groundwater
Protection Initiative (GPI). High
concentrations of tritium were
discharged to unlined Stabilization
Pond from the turbine building air
wash system. The source was secured
and GWMWs installed around the
Pond. Communications made to local
and state officials, NRC, and NET (per
GPI). A lined pond within the
Stabilization Pond was selected to
manage the Pond and remediate the
site. There are ongoing discussions to
determine if the lined pond is needed;
can the discharge do directly to the
Intake Canal? A meeting was held
with DWQ (Construction Grants and
Loans) to discuss possible issues
related to ATC needed for modification
to the Stabilization Pond.

 Milestones 

Mid-1990s: Monitoring
wells installed due to a rad-
waste pipe leak; pipe
repaired. Increasing tritium
concentrations were found in
two monitoring wells near
the power block.
Investigations show that the
turbine building air wash
water was routed to the
Stabilization Pond through
stormwater pipeing which is
not designed to be leak tight.
The source of the increasing
tritium concentrations was
from this piping.
July 2008: Monitoring wells
are being installed site-wide
to support the determination
of the hydrology of the entire
site as part of the GPI.

EHS Contacts

Louise England /
Fred Holt

August 5, 2008 DRAFT updates in dark green bold font 21

CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER

DUKE SUTTON 00050397



 Topic   Issue 
 Emerging Issues / Compliance Strategies  
 Comments  Milestones EHS Contacts

Hazardous
Materials /
Chemical Mgt.
Issues

Department of
Homeland
Security Chemical
Facility Anti-
Terrorism
Standards.

The report requires an initial submittal
of information ("Top Screen") and the
incorporation of new measures as
directed by DHS based on risk.
Chemical lists must be kept current.
While no PGN facilities currently
meet the criteria for further action,
we are required to monitor chemical
quantities and notify DHS if
thresholds are exceeded in the future.
Corporate Security has lead on
developing a process for compliance.

• DHS's Appendix A listing of
Chemicals of Interest
finalized in November 2007.
Submittal of facilities list to
DHS made in January 2008.

• Affected sites: Hines,
Roxboro and Mayo.

• June 23, 2008: DHS issued
tiering letters. No PGN sites
were identified as requiring
additional measures.

Cam Wheeler

SPCC Regulatory
Amendments

EPA's "Loose Ends Rule" proposes to
exclude USTs for nuclear plant
emergency generators from SPCC,
deferring to NRC regulations, as
requested by industry. These proposed
amendments are also intended to
increase clarity, tailor, and streamline
certain rule requirements.
Court rejects EPA's Definition of
"Navigable Waters" in the 2002 SPCC
rules and reinstated the prior (1973)
definition. No impacts to PGN SPCC
plans.

• October 15, 2007: EPA
published proposed
amendments "Loose Ends
Rule" to the SPCC
regulations. These changes
were approved of by the
US WAG Tanks
Subcommittee members.
The target date for
promulgation is now October
2008.

Bob Stafford! John
Toepfer

Miscellaneous
Regulatory
Matters

Environmental
Cost Recovery
Clause

• August 4: 2008 Actual!
Estimated filing

• August 29: 2009 Projections
filing (to include GHG
Inventory and Reporting
for FL)

Patty West
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 Emerging Issues / Compliance Strategies  
 Topic   Issue 

EPA ECHO Web
Site

New Generation:
Nuclear

Nuclear
Relicensing

 Comments 

EHSS will periodically check the site
to verify status. Link to EPA provided
on EHS web-page.

Scoping and agency meetings ongoing.

7 Two-year lead time for preparation of
environmental portions of the NRC
applications.

 Milestones 

• Quarterly reviews: January,
April, July, October.

• July 2008: no alleged
current significant violations
identified.

o NC: Harris COLA docketed
April 17, 2008. Interagency
scoping meeting conducted
June 5 — 6, 2008. NRC
inspection scheduled July 14
— 17.

• FL: Levy County potential
site announced in December
2006. SCA submitted June
2, 2008. COLA ER due July
2008. FPSC approved need
for two units: July 15, 2008.

• Harris Relicensing:
November 15, 2006
submittal to NRC. July 27,
2007: public meeting held in
Apex.

• Crystal River Relicensing:
First draft of report is
underway. Target 1st quarter
2009 submittal to NRC.

• 180-MW uprate of CR3
requires SCA / Need
Determination. Mike
Shrader leading effort for
EHSS.

EHS Contacts

Jana Saunders

Jamie Hunter
Paul Snead

Louise England /
Alan Madewell /
Mike Shrader
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 Emerging Issues / Compliance Strategies 
 Topic   Issue 

Threatened and
Endangered
Species

Manatee
Protection Plans

 Comments 

• NC: surface water permits challenged
due to rare species not being afforded
protection during permitting process.

• On April 9, 2008 the FWCC approved
the Gopher Tortoise Permitting
Guidelines, the first major step in
launching the gopher tortoise
management plan approved last year.
Under the guidelines all gopher
tortoises must be relocated, and all
permits require some type of mitigation
contribution (i.e., money)

• Manatee Management Plan: Objective
(3): within 5 years develop and
implement plans to prevent mortality
caused by changes in power plant
operation. Dave Bruzek participating
on USFWS Contingency Planning
Group.

 Milestones 

• June 5, 2007: USFWS
issued National Bald Eagle
Management Guidelines.

• Bald Eagle: FWC draft
management plan approved
in April 2008.

• Manatee management plan
adopted at December 2007
FWC meeting.
Reclassification deferred —
FWCC looking at revising
the classification process for
imperiled species.

• USFWS 5-yr. plan criteria
recommends downlisting —
mgt. plan being developed.
Two biggest threats: boat
strikes, warm water refuge.
Agency developing a
catastrophic contingency
plan to address sudden loss
of warm water refuge or
other significant events
affecting manatees.

EHS Contacts

Dave Bruzek

Dave Bruzek
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Best Practices /
Processes

Issue

Environmental
Compliance Manuals

Ops Suite Software

Vir afga

Best Nactiees IProeesses

'..Cututsetyls
o Facilities to own manuals once they are

completed (2008). EHSS to help with
updates.

o Manage linked documents outside of
Document Control system.

o Plant environmental specialists to
periodically review.

o Broken links due to Sharepoint transition.
Issue being addressed by EHSS and
Governance groups.

o OpsWater currently used to prepare
monthly discharge monitoring reports
(DMRs) at PEF sites and 2 PEC sites. In
2008, FDEP is releasing a new version of
their Electronic Environmental Discharge
Monitoring Reporting (E2-DMR) System.
Also expecting NCDWQ to implement a
new electronic DMR.

o OpsAir is currently used to send out action
item / reminder e-mails to employees and
other options are being reviewed —
including Passport for required reporting as
recommended by the Plant Environmental
Specialist Peer Team.

Milestones

• Manuals being placed
on EHSS Sharepoint
website as completed.
All manuals complete
except for the current
controlled Crystal
River Nuclear (manual
that needs to be
streamlined).

• Next step to transition
responsibilities to
plant personnel and
EHSS-POG.

o In 2008: review new
version of E2-DMR.
If expectations are
met, run pilot at one
facility,

o OpsAir will continue
to be reviewed as other
options such as
Sharepoint workflow
solutions become
available.

EHS Contacts

Doug Parker / Jana
Saunders

Doug Parker / Jana
Saunders
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Pernzittin,, 6-Month Plannin

Facility Permit Type /Application Due EIIS Contact

 Carolinas 

Asheville o Title V / Renewal due August 31, 2009
(expires May 31, 2010)

o Scrubber / Water Issues / Ash Transport

o Landfill Siting Project

o Acid Rain Permit / renewal due June 29,
2009 (expires December 31, 2009)

o Permit application for more CT fuel use
flexibility was submitted on February 12, 2008.
Testing performed May 6 -8 to determine
allowable hours per year of operations based on
tons per year of particulate emissions. Agency
requested clarification of certain stack test test
data; tester to provide additional information.
New permit is expected to be in effect at
beginning of 4Q2008. New tracking software
requested by plant to track compliance with new
permit limits.

o Asheville Airport structural fill project will defer
need for landfill and dry ash handling from 2010
to 2015.

o Cost of on-site landfill will be very high due to
geotechnical stability concerns. Investigating
costs of other landfill options. Airport has once
again had their 410 application returned to them
to address some issues. The ash transport will
continue but is in jeopardy due to restrictions
until the 401 certificate is issued.

o Air permitting tasks for the ash silos and area
sources associated with the landfills have been
added to the project schedule.

Stephen Boone

Shannon Langley /
John Toepfer

Blewett o Title V / renewal application due March 31,
2012 (expires June 30, 2012)

o LME monitoring program established for CAIR
may no longer be required.

Stephen Boone
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................. ...................

. .
Fric.thty Perniit Typ 

Permitting Initiatives:

e / Application Due

6-Month Planning View

Issues

Blewett / Tillery
Relicensing

o FERC Filing: April 2006 o April 28, 2006: Final License Application filed
with FERC. Expect FEIS in April 2008 and
FERC License in summer 2008.

o 401 Water Quality Certification obtained in
February 2008.

o FERC has issued final EIS.

John Crutchfield

Brunswick o 404 Permit (wetlands) / CAMA; CAMA permit
received for ISFSI Pad; CAMA and 404 permit
received for stabilization of diversions structure
pilings — awaiting 401 certification; received

o 404/401 application submitted for dredging
settling basin of the discharge structure.

o Possible CAMA issues related to use of existing
spoils pond for disposal of dredge spoil.

Steve Cahoon

404 NWP for dredging of discharge settling
basin, awaiting 401 certification.

o NPDES
o On July 10, EHSS staff attended a meeting at the
plant to discuss preliminary NPDES permitting
issues with DWQ regarding groundwater
remediation.

o Notice of Intent to Construct (NOIC) and
Minor Modification to Air Permit for two new
emergency generators.

o Air permit: renewal of Air Permit due

o Agency authorized construction as an off-permit
change based on new DAQ policy regarding

Stephen Boone

emergency use equipment.

o Plan to include permitting of new emergency
September 1, 2008. generators in renewal application. Need to get

application to Plant early to allow for review time
by BNP Regulatory Affairs. Application nearly
complete, but will awaiting minor information
from plant.

David Bullock

Brunswick Nuclear NRC License Application / October 2004 Li Any pending issues?
Relicensing Various
Cape Fear o Water Quantity Model in Cape Fear River o The USGS has established a location at or near

the end of the discharge canal and installed a
water gauging station. A water use study is being
conducted within the Cape Fear River basin and
questions were raised about the accuracy of the

Robin Bryson
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Facility
Permitting Initiatives:

Permit Type / Application Due
6-Month Planning View

Issues

o NPDES permit modification for CCP hauling
offsite.

o Air permit application for dry scrubber /
baghouse / dry flyash

o Air permit application for torrified wood
requested by Strategic Engineering.

o Title V / renewal application due July 27, 2010
(expires April 30, 2011)

o Acid Rain Permit / renewal application due
June 29, 2009 (expires December 31, 2009)

plant's water usage reporting.

o Authorization to discharge stomr water from
access road obtained March 31, 208. EHSS
working with plant to amend current storm water
pollution prevention plan to reflect CCP hauling
activity.

o Beginning preliminary efforts. Peer Team is
developing detailed information request to define
air permitting risks and strategies.

o Draft application expected to be distributed to
Strategic Engineering during week of July 21.

David Bullock

Darlington o Acid Rain Permit / renewal application due
June 29, 2009 (expires December 31, 2009)

o Air permit application for combustion of
biodiesel in CTs.

o Preliminary conversations with SCDHEC on
permitting strategy.

David Bullock

Harris / HEEC
Harris Nuclear
Relicensing
Lee o Biomass Trials

o Cooling Pond Intake

o To schedule meeting with NCDAQ on general
biomass trials (turkey litter, hog waste, etc.)
where PE can conduct some trials before we
determine if we want to permit the activity.

o Drought severity continuing to be watched

Stephen Boone /
Mike Kennedy

August 5, 2008 DRAFT updates in dark green bold font 28

CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER

DUKE SUTTON 00050404



Permitting Initiatives: 6H-MontkP1anning 
Facility

Marshall
Mayo

Permit Type / Application Due

o Nitrogen discharge

o Air permit application for combustion of
EDTA boiler cleaning solution.

o Acid Rain Permit / renewal application due
June 29, 2009 (expires December 31, 2009)

o Scrubbers:
o Operations:

Issues

closely as water intake from the Neuse River may
become an issue. Hydrologic model of Neuse
developed by state's Division of Water
Resources.

o Initial proposal for determination of nitrogen
baseline was not accepted. Alternate proposal
sent to agency on March 3and was recently
rejected. Correspondence from DWQ received
May 29. Letter is unsatisfactory; response has
been prepared and situation to be elevated in
DWQ management.

o Application for membership to Neuse River
Compliance Association drafted.

o Received draft renewal of Title V permit.
Expected in June 2007. Issue regarding low
CAM trigger excursion limits. Currently in
negotiation with DAQ regarding more
appropriate CAM excursion triggers. Additional
data gathered on Unit 3 justified higher CAM
limit. Data on Units 1 and 2 gathered during
week of July 14 still under review. Funds have
been appropriated to complete ESP
improvements.

o No issues at this time

o Awaiting issuance of renewed Title V permit.
Expected in 3' quarter 2007. Proposed CAM
limits on opacity are being reassessed by
NCDAQ and may be lower than requested and
require further testing. Sorbent injection results

EIIS Contact

Robin Bryson

Shannon Langley

Scott Lane

Stephen Boone

David Bullock

August 5, 2008 DRAFT updates in dark green bold font 29

CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER

DUKE SUTTON 00050405



Facility
Permitting Initiatives:

Pertnit Type / Applicatiort Due ..........

6-Manth Planning View
Issues EIIS _Contact

o Acid Rain Permit / renewal application due
June 29, 2009 (expires December 31, 2009)

o Notice of Intent to Construct and minor
modification to air permit application for CCP
dry fly ash upgrade and separation project.

on Roxboro 4 have favorable implications for
establishing higher CAM limits.

o Draft NOIC approved by NCDAQ. Beginning
development of air permit application. Planned
operation date January 1, 2009.

Morehead City o No issues at this time.

Richmond County o PSD Application for new power block

o NPDES General Permit application
amendment.

• Erosion and Sedimentation plan being
developed.

o Title V Renewal / November 30, 2007

o PSD application submitted to DAQ. No issues
at this time.

o March 7, 2008: approval received from DWQ
for coverage of new power block under existing
General Permit. Redesign warrants resubmittal
of amended application information.

o Renewal application submitted in December 07.
o Permit has been signed by DAQ as final and will
be issued. New permit has more favorable
startup and shutdown provisions that incorporate
use of CEMS as well as using Mode 6/6Q and
water injection as SU/SD indicators.

Scott Lane

Robin Bryson

Scott Lane

Robinson o Acid Rain permit / renewal application due
June 29, 2009 (expires December 31, 2009)

o Mercury Permit application or Request for
Amendment is required by permit by June 20,
2008. DELETE?

o Furnace Sorbent Injection (FSI) and Dry
Flyash Handling

o Minor permit for 6-month FSI trial received that
restricts annual increases in PM emissions. Major
permit for 6-month FSI trial received with lower
sort-term PM limits. Major permit removes
restrictions on annual increases due to 6-month

Stephen Boone

Stephen Boone /
David Bullock
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Permitting Initiatives: 6H-MonthPlanning 
Facility

Roxboro

Pertnit Type / Applicatiort Due ..........

o Wastewater discharges; "no-discharge" issues.

o Acid Rain permit / renewal application due
June 29, 2009 (expirees December 31, 2009)

o NPDES

o Need to increase allowable EDTA cleaning
solution that can be evaporated at next
convenient permit opening.

o DAQ has requested facility-wide air toxics
modeling.

Issues

trial but lowers hourly PM limit. Dry flyash
handling permitted. ESP upgrades were effective
in reducing PM emissions. Sorbent injection
scheduled to begin during week of July 21.

o Authorization received from DHEC that allows
storm water and truck wash water to be captured
in pond.

o Issues with settling pond structural integrity and
flush pond breach. Bioreactor treatment
commenced February 27. Bypass of settling
pond ceased March 14. Monitoring data presents
some questions regarding analytical procedures
and recirculating of pollutants from discharge to
intake.

0 All trains of bioreactor in operation. Units 1, 3
&4 delivering wastewater.

0 Repair / replacement of settling pond
approaching final decision.

o Issues remain with ability to convey adequate
flush water.

o State-required monitoring data under review.
CertainTeed proposal for rail line extension and
gypsum pad expansion under review for storm
water discharge and E&S plans.

URS beginning work on air toxics modeling
demonstration. DQ has not provided data from
their preliminary analysis, therefore 90-day clock
has not started.

EIIS _Contact

Steve Cahoon

Shannon Langley

David Bullock
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Permitting Initiatives: 6H-Mon4k,P1anning 

Sutton

Tillery

Walters
Wayne County

Perniit Typ e / Application Due

o Stormwater permitting / Solar Power project

o Title V / possibly 1Q2007 if trial results are
favorable.

o Acid Rain permit / renewal application due
June 29, 2009 (expires December 31, 2009)

o Title V / renewal application due October 29,
2011 (expires July 31, 2012)

o Notice of Intent to Construct and minor
modification to air permit application for CCP
dry fly ash conversion project.

o Air permitting for dry scrubber / baghouse / dry
ash handling

o Title V major modification submittal under 2D
501(c)(2).

o Water / fuel ration modifications to DAS.

Issues

o Sudden new project in complicated 20
Coastal County area. EHSS staff working with
contractors to define permitting needs and
minimize permitting issues to Plant.

Application has been submitted to NCDAQ;
will need to review draft permit language.

o NOIC being drafted by contractor; to be
followed by air permit application. Planned
operation date: January 1, 2009. On hold,
analyses was unfavorable.
o Beginning preliminary efforts. Peer Team is
developing detailed information request to define
air permitting risks and strategy.

o No issues at this time.

o No issues at this time.
o OpFlex implementation plans at Wayne Co.
Units 12 and 13 will require NOx CEMs
implementation. Construction permit application
submitted to DAQ on February 11, 2008 to
request language for NOx CEMs as alternate
compliance methodology for all Wayne CTs.
0 Submitted request in December 2007 for permit
determination regarding the use of OpFlex at
Richmond and Wayne Co. sites. Permit received
week of June 9, 2008.
0 GE DAS will not properly interface to allow

HIS Contact

Robin Bryson

Stephen Boone

David Bullock

David Bullock /
Stephen Boone

Stephen Boone
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Permitting Initiatives: 6H-MonthPlanning 
Facility

Weatherspoon

Progress Energy
Carolinas

Pertnit Type / Applicatiort Due ..........

o Air Permit Application for combustion of
EDTA boiler cleaning solution.

o NPDES amendment for flyash hauling issued
May 13, 2008.

o DAQ submits initial request for toxic modeling
based on DAQ screening toxic modeling
results

o USFWS Depredation Permit / March 31, 2008
o NC Special Migratory Bird Permit / January
31, 2008

o SC Migratory Bird Authorization letter /
January 31, 2008

Issues

water injection changes outside of the DAS preset
parameters. This modification is not feasible at
this time.
• Application has been submitted to NCDAQ;

will need to review draft permit language.
• Awaiting additional modeling data from

DAQ to begin toxic evaluations.

• Storm water pollution prevention plan and
new requirements being evaluated.

EIIS _Contact

David Bullock

Robin Bryson

Scott Lane

Don Ennis
Don Ennis

Don Ennis
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Permitting Initiatives:  6411ontkP1anning 
Facility Perniit Typ e / Application Due Issues HIS Con tact 

0 Notification of Minor Alteration Under the EHSS has drafted a -screening" document to Stephen Boone /
NSR Program. identify projects that require further review

and supporting calculations.
Dave Meyer

 Florida 

Anclote

Avon Park

O Cooling Tower Biocides

O Title V / July 5, 2009 (expires December 31,
2009)

o Title V Permit / renewal due May 19, 2012
(expires December 31, 2012)

FDEP authorized a 90-day trial to increase
maximum biocide dosage rate from 330
lbs/tower/day to 5001bs/tower/day due to the
increase in flow. The old towers used one pump
each at 143,000 gpm to evenly distribute biocide
treatment across the entire fill material surface.
The existing biocide chemicals used and feed rate
will remain unchanged. Trial began in July.

Pat Garner

Chris Bradley
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Permitting Initiatives: 6H-MontkP1anning 
Ftwility

Bartow

Bayboro

Perniit Type / Application Due
• Repowering

• Bio-Fuels

o Title V / renewal application due January 13,
2009 (expires December 31, 2009)

o Title V / renewal application due January 13,
2009 (expires August 26, 2009)

Issues

o New discharge outfall will not affect construction
/ permitting.

o Plant start-up / co-operation with existing plant to
be reviewed in light of air and water permits. Air
permit mod submitted to FDEP on May 2, 1008.
Request for additional information received;
responses being drafted. Decision making
underway regarding commissioning and
operations for NPDES / thermal purposes.
Modeling completed and two options now under
consideration.

o Air permitting being sought to support testing of
bio-fuel at Unit 3. FDEP did not issue a RAT
related to test burn permit application. Expect
draft permit in June; public notice of permit
required.

EIIS _Contact

Mike Shrader / Chris
Bradley

Chris Bradley

Chris Bradley
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Permitting Initiatives: 6H-MontkP1anning 
FacifitY Permit Type / Application Due Issues EIIS _Contact

Crystal River o Solid Wastes FDEP approved the CCP sampling plan on
Complex September 9, 2007; sampling begun on

November 12; final report submitted to FDEP on Bob Stafford / Mike
March 20, 2008. Agency feedback received in
late June. Scope of future work to be
determined upon negotiation with FDEP. This
work will need internal review for funding
sources. Met with FDEP on April 2, 2008..

o Solid Waste Mgt. / CCP Mgt. Plan must be
submitted to FDEP by December 31, 2008. PGF
operations leading development of the plan. RFP
issued to potential contractors; bids under review.

Shrader

August — October: compile data for plan;
complete drafting in November with completion
in December. Issues with USG must be
addressed to understand permitting
responsibilities and gypsum storage / disposal
options.

o Access road to cross portion of ash storage.
PCD, engineering. COC modification has been
issued by FDEP and the new conditions are
acceptable to PEF. The modification must go
through agency and public comment period.

o Water Use o Water Use authorization granted by SWFWMD Mike Shrader

o Title V / renewal application due May 19, 2009

Governing Board on January 29, 2008. Matter
must now be incorporated into a modification of
the conditions of certification.

Dave Meyer
(expires December 31, 2009)
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Permitting Initiatives: 6H-Mon4k,P1anning 
. .

Fricthty Perniit Typ e / Application Due Issues EHS Gmtad
Crystal River South o Title V / renewal application due May 19,

2009 (expires December 31, 2009)
o BART/January 2007 o Obtain permit to meet the BART permitting

requirements. BART permit application sent to Dave Meyer
FDEP January 31, 2007. The modeling indicated
that no controls are necessary. FDEP issued
draft construction permit with unacceptable terms
in December 2007 Negotiations ongoing with
FDEP to resolve what actions will be required to
satisfy the agency and EPA. July 8 meeting did
not result in agreement with the agency.

o The vacature of CAIR will result in a re-
evaluation of BART by the State. Post-CAIR
BART evaluation will include SO2 and NOx
with PM.

SPCC Plan o Plan under revision and recertifcation. Bob Stafford

Unit 3 Uprates o Submitted SCA to FDEP as scheduled, on June Mike Shrader
11, 2007. Application deemed complete on
September 12, 2007. Siting Hearing: August 12.

Crystal River North o Title V / renewal application due May 19, 2009
(expires December 31, 2009)

SPCC Plan o Plan under revision and recertification. Bob Stafford
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Permitting Initiatives: 6H-Mon4k,P1anning 
F"ility

DeBary

Higgins

Hines Energy
Complex

Intercession City

Perniit Typ e / Application Due

Title V / renewal application due May 19, 2009
(expires December 31, 2009)

FRP has been incorporated in the Turner FRP.
Plan submitted to EPA. Awaiting EPA
response.

O Industrial Waste Water Permit / Modification
Issued: February 12, 2008

• UIC Permit for ARRP / May 25, 2007

O Water Supply Issues

O Title V! renewal application due May 19, 2011
(expires December 31, 2011)

O P12 — P14 Construction Permit! July 3, 2007

Issues

0 Permit modification allows all industrial
wastewater to be directed to adjacent Volusia
County POTW on a "real-time" basis; therefore,
DeBary will only utilize on-site disposal option if
the County cannot accept our wastewater.
Currently working on an agreement to lease 13
million-gallon tank to the County for their use as
a reclaimed water storage tank.

0 Draft UIC permit issued February 20, 2008.
Public meeting held April 24, 2008. Final permit
issued.

0 The P-1 well began operation on May 10 due to
low cooling pond level and depletion of water
crop storage. This is the first time the well has
been required for cooling pond augmentation
since its installation.

State elected to address our concern about start-
up and shutdown allowances for units P12-14
through a construction permit. Response to
agency is under development in collaboration
with the CTOps.
June 6, 2008: Concurrent draft Title V permit

EHS Gmtad

Bob Stafford

Doug Yowell

Doug Yowell

Dave Meyer
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Facility
Permitting Initiatives:

Pertnit Type / Applicatiort Due ..........

6-Manth Planning View
Issues EIIS _Contact

and draft construction permit issued. Public
notice made on July 12, 2008.

o Title V / renewal application due May 19, 2012
(expires December 31, 2012)

Rio Pinar o Title V permit / renewal application due
October 28, 2011 (expires June 10, 2012)

Suwannee o Reviewing Title V permit in light of plant
request to evaluate possible changes to increase
unit run time above the current 1500-hour limit.

Chris Bradley

Tiger Bay o No issues at this time.

Turner o Turner Tank 3 (#8) registration

o ERP for discharge canal filling

o Tank upgrade complete. Registration and
financial responsibility forms complete and
submitted to FDEP. Tank can accept fuel.
o FDEP and ACOE permits received to complete
project.

UF o Boiler replacement / TBD o Negotiations are underway regarding
requirements for boiler replacement. Drafted a
document entitled "Desired Features of a New # 4
Package Boiler." This document will be used
when UF engineering team is purchasing the
replacement boiler. The University contracted the
boiler engineer services in late. The project is
proceeding slowly; we expect the University to
indicate its preference for one large boiler (as
opposed to two small boilers) in the near future.

Dave Meyer

Progress Energy
Florida

o General Migratory Bird Relocation/Removal
Permit / June 30, 2009 submittal.

o New permit received 08/10/07, expires July 31,
2009. Recent meeting with FWC indicates likely
removal of inactive nest permit requirements.
FCG working on best management practice
recommendations and interim permit guidelines.

Don Ennis /
Dave Bruzek
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Power Operations Group: Top 5 Environmental Operations Issues: January 2009

Environmentallmpacts

andjor

ReqUitett*Otk,

Scrubber.„:„.

Wastewater

Coal Combustion

Products
Stack Emissions

Circulating Copl.ing
Water-:

Fuel Flexibility

Roxboro, Mayo,

Asheville

Mayo, Roxboro,

Lee, Asheville

Cape Fear, Sutton,

Robinson

Roxboro, Mayo

Asheville

Roxboro, Mayo

Asheville
Roxboro, Mayo

Anclote, Asheville,

Bartow, BNP, Cape

Fear, Roxboro,

Robinson

Crystal River

Asheville, Sutton

Cape Fear

Crystal River

BNP (Tritium)

Roxboro, Mayo

Asheville, Lee,

Cape Fear,

Robinson

Crystal River, Hines

Cape Fear

Anclote

'AitT040/M:00(iityl
Cape Fear, Lee,

Weatherspoon,

Sutton, Robinson

Sutton 3

Anclote

Coal Fleet

AAMIC10
Cape Fear

Anclote

Sutton, Cape Fear,

Lee

Issue

Scrubber
Wastewater

Roxboro

Mayo

Asheville

Crystal River

Implication &Actions
Kiw.egitirripact tite„bustivgs? Firranciatimpat

Description: Scrubber wastewater treatment not mature. Water quality monitoring & modeling yield trends of

increasing metals and chlorides in Roxboro's Nyco Lake, potentially exceeding water quality standards, and

predicting need to alter operations and/or wastewater treatment. Mayo's NPDES permit contains very

stringent limits and compliance is uncertain. Asheville permit contains a stringent mercury limit and may

contain other limits in time; selenium is of prime interest to regulators regarding fish tissue. Crystal River will

use settling/clarification plus percolation pond treatment; performance expectations will be compared to

results once operational.

Business Impact: Additional water treatment may require significant ($Ms) capital investment and increased

O&M including chemicals.

Actions: Alan Madewell is leading a cross-functional team to develop and implement solutions for Roxboro that

will likely be applicable to Mayo. Brainstorming phase complete; consultant proposals for additional treatment

technologies under evaluation with bench testing upcoming. Also exploring operations modifications to
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„

reduce/concentrate water use/discharge. Strategic Engineering and GTC are working on Mayo solutions

including dry fly ash handling. Need operating experience with Crystal River percolation pond.

Coal Combustion

Products

Description: Groundwater monitoring reveals elevated levels of various constituents at all PGC coal plants

within the review boundaries for the ash ponds. Levels of boron and manganese are elevated at the Sutton

compliance boundary and near the property boundary; we proactively talked with the state and local agencies

and are undertaking additional geotechnical studies. Asheville has elevated levels outside the review boundary

and we are adding groundwater monitoring points within the compliance boundary.

Business Impact: Additional groundwater monitoring and geotechnical investigations can cost $10-100Ks.

Eliminating the source of contamination may require dry ash handling, mining ash ponds, and installing lined

landfills. Potential surface and groundwater impacts from 'structural' fills must be managed.

Action: Meetings regarding Sutton with the appropriate state and county agencies were conducted in July-

August. Agency discussions yielded interest but not alarm; geotechnical study plan is under development and

will be submitted to the agencies. Corporate Communications and Community Relations are involved along

with EP&S, EHSG&RM, etc. to ensure any public interest in the plant and this issue is well-managed; interest in

Sutton is complicated by the Titan Cement project. Asheville is gaining interest by the Riverkeeper and local

news, especially after the TVA ash pond failure.

Air Emissions

Description: NCCSA and CAIR largely govern our air emissions strategies reducing SO2 and NOx while our plant

permits address PM and opacity as well as other emissions and ambient air quality standards. Managing

compliance with CAIR and NCCSA requires collaboration among PGC/PGF, PGS-SE, PGS-EHSS, TOP/ECC, and

FPO. Load growth may require additional controls and/or fuel limits at our uncontrolled plants. CAVR requires

emissions reductions from units that impact high-quality federal lands; Sutton is the only uncontrolled BART-

eligible unit in PGC and Anclote is the remaining uncontrolled plant in PGF. In addition, Hg controls will be

required for all uncontrolled coal units in NC by 2018. Requirements for CO2 reductions uncertain.

Business Impact: Costs for additional controls vary by plant and technology ($100Ks+). Plant retirements and

replacement with low CO2 alternatives also costly but critical to fleet compliance with future requirements.

Actions: Teams in place to manage annual SO2 and NOx emissions and allocations. Compliance and resource

planning critical to future compliance and allowance costs.

Circulating

Cooling Water

Description: The Clean Water Act via NPDES permit program regulates thermal discharge (316(a)) and

impingement/entrainment (316(b)). These regulations and interpretations are somewhat uncertain due to

court challenges, application of professional judgment in implementing the current regulations, and proposed

new regulations. New 316(b) rules could impact Anclote, Asheville, Bartow, BNP, Cape Fear, CR, Robinson,

Roxboro. Thermal issues could impact, Anclote, Asheville, Bartow, Crystal River, Robinson. Roxboro could

have thermal issues outside 316(a).

Business Impact: Worst case scenarios require conversion to closed cycle cooling costing >$100Ms. Likely

i mpacts include detailed biological and engineering studies ($10Ks) to assess impacts and potential mitigation.

Mitigation includes flow and structural modifications to address impingement and entrainment. Mitigating

thermal discharges include operational modifications, helper cooling towers, and/or dilution pumps.

Actions: Biological conditions at our plants are generally well understood; monitoring and agency involvement

is ongoing. Thermal studies are being required for NPDES permit renewals in FL. While these studies are

extensive and somewhat costly ($10Ks), we do not expect significant operations or structural changes will be

required under the current requirements but may be required by future regulations.

Fuel Flexibility

Description: Fuel supply and cost volatility, long term fuel supply outlook and comparison of rates with peers is

driving increased focus on lower cost coals. Lower cost coals potentially create a number of operational and

environmental risks due to higher sulfur levels, different constituents and higher ash volumes. The main

environmental risks are wastewater, 503/H2504 (blue plume) and by-products impacts.

Business Impact: Wastewater: It has been determined that the performance of the bioreactors at Roxboro and

Mayo will not be sufficient in the long term to meet water quality standards. Further technology will also need

to be applied to remove boron, selenium and perhaps other trace metals.

S03/H2SO4 (blue plume): SO3 mitigation systems have been installed at Ash 1&2. SO3 mitigation systems are

planned for Mayo, Rox 1-4 and CR 4&5 (air compliance project). The estimated cost for the remaining Tier 1
SO3 mitigation systems is $21.5-26.5M. By-products impacts: Higher sulfur levels will increase gypsum

production. Higher ash volumes will increase waste disposal costs.

Actions: Wastewater: PGS-EHSS leading cross functional team that is developing solutions for both Roxboro

and Mayo. SO3 mitigation strategy: PGS-SE have developed SO3 mitigation strategy and provided input for

budgeting: NH3 based systems at Ash 1&2, CR 4&5 and Rox 1-3. Hydrated Lime systems at Mayo and Rox 4.

By-products: FGDs capable of 4.7 lb/M Btu SO2 coal. Other impacts to be assessed as information on future coal
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Power Operations Group: Top 5 Environmental Operations Issues: February 2009
Top 5 Environmental Operations Issues W$M &

Environmental Impacts
and/or

Requirements

Scrubber
Wastewater

Coal Combustion
Products

Circulating Cooling
Water Fuel FlexibilityStack Emissions

Mayo, Roxboro,
Lee, Asheville

Cape Fear,Sutton,
Robinson

Crystal River

Roxboro, Mayo
Asheville

Crystal River

Roxboro, Mayo,
AshevilleSurface Water Quality

Roxboro, Mayo
AshevilleEcosystem/Biology Roxboro, Mayo

Anclote, Asheville,
Bartow, BNP, Cape

Fear, Roxboro,
Robinson

Crystal River,
Suwannee, Levy

316(b) and(a)

Asheville, Sutton
Cape Fear

Crystal River
BNP (Tritium)

Groundwater Quality Crystal River Crystal River

Anclote, Asheville,
Bartow, BNP,Cape

Fear, Robinson,
Roxboro

Crystal River
Suwannee, Hines,

Levy

Roxboro, Mayo
Asheville

Crystal River
Water Quantity

Roxboro, Mayo
Asheville

Cape Fear
AncloteAir Quality

Cape Fear, Lee,
Weatherspoon,

Sutton, Robinson,
Crystal River 1/2

Air Toxics/Mercury

Sutton 3
AncloteCAVR/BART

C02 Coal Fleet
Cape Fear
AncloteNAAQS: Ozone

Sutton, Cape Fear,NC Clean Smokestacks Lee

Implication & Actions
How does it impact the business? Financial impact?

Issue
Description: Scrubber wastewater treatment not mature. Water quality monitoring & modeling yield trends of
increasing metals/chlorides in Roxboro's Hyco Lake, potentially exceeding water quality standards, and
predicting need to alter operations and/or wastewater treatment. Mayo's NPDES permit contains very
stringent limits and compliance is uncertain. Asheville permit contains stringent mercury limit and may contain
other limits in time (selenium). Crystal River will use settling/clarification plus percolation pond treatment;
performance expectations will be compared to results once operational and may require additional treatment.
Business Impact: Additional treatment may cost $Ms capital investment and/or increased O&M w/chemicals.
Actions: EHSS leading team to develop/implement solutions and Special Order by Consent for Roxboro (likely
be applicable to other plants). Consultant proposals for additional treatment technologies under evaluation
with bench testing upcoming. Exploring operations modifications to reduce/concentrate water use/discharge.

Scrubber
Wastewater

Roxboro
Moyo

Asheville
Crystal River
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PGS-SE and GTC are working on Mayo solutions including dry fly ash handling.
Description: Groundwater monitoring reveals elevated levels of various constituents at all PGC coal plants
within the ash ponds' review boundaries. We have elevated levels outside the review boundary at Sutton and
Asheville. As appropriate, we are working with state and local agencies and/or undertaking additional
geotechnical studies. As required, we submitted a CCP Management Plan for Crystal River to FDEP; agency
response expected in January with new requirements expected. In addition, regulatory and legislative interest
subsequent to the TVA spill is increasing the potential for prescriptive requirements and/or dry ash conversion.
Business Impact: Additional monitoring and geotechnical investigations cost $10-100Ks. Eliminating the source
of contamination may require dry ash handling, mining ash ponds, and installing lined landfills. Potential
surface and groundwater impacts from 'structural' fills must be managed. In FL, EHSS is collaborating with
Regulatory Planning to assess potential cost recovery for new waste streams generated by the installation of
air emissions controls equipment (e.g., gypsum). System-wide conversion could cost >$100Ms.
Action: Meetings regarding Sutton with appropriate state and county agencies were conducted in 2008
yielding interest but not alarm; geotechnical study plans/results will be submitted to the agencies. Corporate
Communications and External Relations are involved with EP&S, EHSG&RM, etc. to ensure public interest is
well-managed; interest in Sutton is complicated by the Titan Cement project. The PGC fleet is gaining interest
by Riverkeepers, local news,regulatory agencies, and politicians after the TVA ash pond failure.

Coal Combustion
Products

PGC coal fleet
Crystal River

Description: NCCSA and CAIR largely govern our air emissions strategies reducing S02 and NOx; plant permits
and ambient air quality standards address PM, opacity and other emissions. Managing compliance requires
collaboration among PGC/PGF, PGS/SE, EHSS, TOP/ECC, FPO. Load growth may require additional controls
and/or fuel limits at uncontrolled plants. CAVR requires emissions reductions from units that impact high-
quality federal lands (Sutton is the only uncontrolled PGC BART unit, Anclote the uncontrolled PGF plant). Fig
controls will be required for uncontrolled coal units in NC by 2018. FDEP intends to pursue Fig rulemaking but
should not significantly impact us due to controls at CR 4/5 and their agreement to not apply Fig requirements
to CR 1/2. Requirements for C02 reductions uncertain. EPA developing a toxics controls requirement (MACT).
Business Impact: Costs for additional controls vary by plant and technology ($100Ks+). Controls as well as plant
retirement/repower costly but critical decisions for fleet compliance with future requirements.
Actions: Teams in place to manage annual S02 and NOx emissions and allocations. PGD/SE and TOP
compliance and resource planning ongoing and critical to future compliance and allowance costs.

Air Emissions
PGC and PGF fleets

Description: The Clean Water Act via NPDES regulates thermal discharge (316(a)) and impingement-
entrainment (316(b)). These regulations and interpretations are somewhat uncertain due to court challenges,
application of professional judgment in implementing the current regulations, and proposed new regulations.
Flines water supply challenges could affect cooling pond and plant operation; a new production well will be
installed in 2009 and other alternative water supplies are being investigated and reviewed with SWFWMD.
Business Impact: Worst case scenarios require conversion to closed cycle cooling costing >$100Ms. Likely
impacts include detailed biological and engineering studies ($10Ks) to assess impacts and potential mitigation.
Mitigation includes flow and structural modifications to address impingement and entrainment. Mitigating
thermal discharges include operational modifications, helper cooling towers, and/or dilution pumps.
Actions: Biological conditions at our plants are generally well understood;monitoring and agency involvement
is ongoing. Thermal studies are being required for NPDES permit renewals in FL. While these studies are
extensive and somewhat costly ($10Ks), we do not expect significant operations or structural changes will be
required under the current requirements but may be required by future regulations.

Circulating
Cooling Water

316(a):
Anclote, Asheville,

Bartow,Crystal
River,Suwannee,

Robinson
316(b):

Anclote, Asheville,
Bartow,Crystal

River Suwannee,
BNP,Cape Fear,

Robinson, Roxboro
Description: Fuel supply and cost volatility, long term fuel supply outlook and comparison of rates with peers is
driving increased focus on lower cost coals. Lower cost coals potentially create a number of operational and
environmental risks due to higher sulfur levels, different constituents and higher ash volumes. The main
environmental risks are wastewater,SO3/H2S04 (blue plume) and by-products impacts.
Business Impact: Wastewater: The performance of the bioreactors at Roxboro and Mayo may not be sufficient
to meet water quality standards. Further technology may need to be applied to remove boron, selenium and
trace metals. SO3/H2S04 (blue plume): S03 mitigation systems have been installed at Ash 1&2. S03 mitigation
systems are planned for Mayo, Rox 1-4 and CR 4&5 (air compliance project). The estimated cost for the
remaining Tier 1S03 mitigation systems is $21.5-26.5M. By-products impacts: Higher sulfur levels will increase
gypsum production. Higher ash volumes will increase waste disposal costs.
Actions: PGS-EHSS leading cross functional team that is developing solutions for both Roxboro and Mayo
Wastewater. PGS-SE have developed S03 mitigation strategy and provided input for budgeting: NH3 based
systems at Ash 1&2, CR 4&5 and Rox 1-3. Hydrated Lime systems at Mayo and Rox 4. By-products: FGDs
capable of 4.7 Ib/MBtu S02 coal. As information on future coal is available,other impacts will be assessed.

Fuel Flexibility
Roxboro,Mayo,

Asheville
Crystal River

DUKE SUTTON 00052012CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER



CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER

DUKE SUTTON 00052013



a i«ft. £***5? .

Power Operations Group: Environmental Operations Issues: March 2009
Top 5 Environmental Operations Issues

Environmental Impacts
and/or

Requirements

Scrubber
Wastewater

Coal Combustion
Products

Circulating Cooling
WaterStack Emissions Fuel Flexibility

Mayo, Roxboro,
Lee, Asheville

Cape Fear,Sutton,
Robinson

Crystal River

Roxboro, Mayo
Asheville

Crystal River

Roxboro, Mayo,
AshevilleSurface Water Quality

Roxboro, Mayo
Asheville

(see 316 list
below)Ecosystem/Biology Roxboro, Mayo

Anclote, Asheville,
Bartow, BNP, Cape

Fear, Roxboro,
Robinson

Crystal River,
Suwannee, Levy

316(b) and(a)

Asheville, Sutton,
Lee,Robinson,

Cape Fear
Crystal River

BNP (Tritium)

Groundwater Quality
(from ash ponds) Crystal River Crystal River

Anclote, Asheville,
Cape Fear, FINP,

Lee,Mayo,
Robinson, Roxboro

Crystal River
Suwannee,Bartow

Flines, Levy

Roxboro,Mayo
Asheville

Crystal River
Water Quantity

Roxboro, Mayo
Asheville

Cape Fear
AncloteAir Quality

Cape Fear, Lee,
Weatherspoon,

Sutton, Robinson,
Crystal River 1/2

Air Toxics/Mercury

Sutton 3
AncloteCAVR/BART

Coal Fleetco2

Cape Fear
AncloteNAAQS: Ozone

Sutton, Cape Fear,NC Clean Smokestacks Lee
Implication & Actions

How does it impact the business? Financial impact?
Issue

Description: Scrubber wastewater treatment immature. Water quality monitoring & modeling yield trends of
increasing metals/chlorides in Roxboro's Flyco Lake, potentially exceeding water quality standards, predicting
need to alter operations and/or wastewater treatment. Mayo NPDES permit contains very stringent limits
w/compliance dependent on eliminating wet fly ash. Asheville permit contains stringent mercury limit and may
contain selenium and other limits 2010+. Crystal River settling/clarification plus percolation pond may require
additional chemical or physical treatment after operational results are compared to performance expectations.
Business Impact: Additional treatment cost $Ms capital investment and/or increased O&M w/chemicals.
Actions: EHSS/G&TC leading team to develop/implement solutions and Special Order by Consent for Roxboro
(likely applicable to other plants). Consultant providing supplemental treatment technologies and evaluation.
Exploring operations and discharge modifications to reduce/concentrate wastewater. PGS-SE and G&TC are

Scrubber
Wastewater

Roxboro
Moyo

Asheville
Crystal River
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working on Mayo solutions including dry fly ash handling.
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Description: Groundwater monitoring reveals elevated levels of various constituents at all PGC coal plants
within the ash ponds' review boundaries. We have elevated levels outside the review boundary at Sutton and
Asheville. As appropriate, we are working with state and local agencies and/or undertaking additional
geotechnical studies. As required, we submitted a CCP Management Plan for Crystal River to FDEP; agency
response expected in January with new requirements expected. In addition, regulatory and legislative interest
subsequent to the TVA spill is increasing the potential for prescriptive requirements and/or dry ash conversion.
Business Impact: Additional monitoring and geotechnical investigations cost $10-100Ks. Eliminating the source
of contamination may require dry ash handling, mining ash ponds, or installing lined landfills. Potential surface
and groundwater impacts from 'structural' fills must be managed. In FL, EHSS is collaborating with Regulatory
Planning to assess potential cost recovery for new waste streams generated by the installation of air emissions
controls equipment (e.g., gypsum). System-wide conversion could cost >$100Ms.
Action: Meetings regarding Sutton with appropriate state and county agencies were conducted in 2008
yielding interest but not alarm; geotechnical study plans/results will be submitted to the agencies. Corporate
Communications and External Relations are involved with EP&S, EHSG&RM, etc. to ensure public interest is
well-managed; interest in Sutton is complicated by the Titan Cement project. The PGC fleet is gaining interest
by Riverkeepers, local news,regulatory agencies, and politicians after the TVA ash pond failure.

Coal Combustion
Products

PGC coal fleet
Crystal River

Description: NCCSA and CAIR largely govern our air emissions strategies reducing S02 and NOx; plant permits
and ambient air quality standards address PM, opacity and other emissions. Managing compliance requires
collaboration among PGC/PGF, PGS/SE, EHSS, TOP/ECC, FPO. Load growth may require additional controls
and/or fuel limits at uncontrolled plants. CAVR requires emissions reductions from units that impact high-
quality federal lands (Sutton is the only uncontrolled PGC BART unit, Anclote the uncontrolled PGF plant). Hg
controls will be required for uncontrolled coal units in NC by 2018. FDEP intends to pursue Hg rulemaking but
should not significantly impact us due to controls at CR 4/5 and their agreement to not apply Hg requirements
to CR 1/2. Requirements for C02 reductions uncertain. EPA developing a toxics controls requirement (MACT).
Business Impact: Costs for additional controls vary by plant and technology ($100Ks+). Controls as well as plant
retirement/repower costly but critical decisions for fleet compliance with future requirements.
Actions: Teams in place to manage annual S02 and NOx emissions and allocations. PGD/SE and TOP
compliance and resource planning ongoing and critical to future compliance and allowance costs.

Air Emissions
PGC and PGF fleets

Description: The Clean Water Act via NPDES regulates thermal discharge (316(a)) and impingement-
entrainment (316(b)). These regulations and interpretations are somewhat uncertain due to court challenges,
application of professional judgment in implementing the current regulations, and proposed new regulations.
NPDES renewals (2010-2013) will involve thermal and biological issues. Hines water supply challenges could
affect cooling pond and plant operation; a new production well will be installed in 2009 and other alternative
water supplies being investigated/reviewed with SWFWMD. Harris water supply under increased scrutiny.
Business Impact: Worst case scenarios require conversion to closed cycle cooling costing >$100Ms. Likely
impacts include detailed biological and engineering studies ($10Ks) to assess impacts and potential mitigation.
Mitigation includes flow and structural modifications to address impingement and entrainment. Mitigating
thermal discharges include operational modifications, helper cooling towers, and/or dilution pumps.
Actions: Biological conditions at our plants are generally well understood;monitoring and agency involvement
is ongoing. Thermal studies are being required for NPDES permit renewals in FL. While these studies are
extensive and somewhat costly ($10Ks), we do not expect significant operations or structural changes will be
required under the current requirements but may be required by future regulations.

Circulating
Cooling Water

316(a):
Anclote, Asheville,

Bartow,Crystal
River,Roxboro,

Suwannee,
Robinson
316(b):

Anclote, Asheville,
Bartow,Crystal

River Suwannee,
BNP, Cape Fear,

Robinson, Roxboro
Description: Fuel supply and cost volatility, long term fuel supply outlook and comparison of rates with peers is
driving increased focus on lower cost coals. Lower cost coals potentially create a number of operational and
environmental risks due to higher sulfur levels, different constituents and higher ash volumes. The main
environmental risks are wastewater,SO3/H2S04 (blue plume) and by-products impacts.
Business Impact: Wastewater: The performance of the bioreactors at Roxboro and Mayo may not be sufficient
to meet water quality standards. Further technology may need to be applied to remove boron, selenium and
trace metals. SO3/H2S04 (blue plume): S03 mitigation systems have been installed at Ash 1&2. S03 mitigation
systems are planned for Mayo, Rox 1-4 and CR 4&5 (air compliance project). The estimated cost for the
remaining Tier 1S03 mitigation systems is $21.5-26.5M. By-products impacts: Higher sulfur levels will increase
gypsum production. Higher ash volumes will increase waste disposal costs.
Actions: PGS-EHSS leading cross functional team that is developing solutions for both Roxboro and Mayo
Wastewater. PGS-SE have developed S03 mitigation strategy and provided input for budgeting: NH3 based
systems at Ash 1&2, CR 4&5 and Rox 1-3. Hydrated Lime systems at Mayo and Rox 4. By-products: FGDs

Fuel Flexibility
Roxboro,Mayo,

Asheville
Crystal River
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capable of 4.7 Ib/MBtu S02 coal. As information on future coal is available,other impacts will be assessed.

Presumptive timeline for impacts of operational constraints, upcoming permit obligations and likely new requirements

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
C02/GHG 1995

levels
POG fleetPhase 1

S02 (NOx
2009)

Phase II
S02 and

CAIR

NOx
Phase II
NOx, S02

NCCSA

POG coal
fleet
MACT

PGC coal
CSA Hg
controls

Toxics
Boiler
MACT

POG fleetOzone
POG fleetPM

CAVR
(Anclote
Sutton 3
CR 1&2)

PGF Retire CR
1&2

Anclote
Bartow
CR North
(1/2/3)
CR South
(4/5)

Asheville
Cape Fear
Harris
Robinson
Sutton
Suwannee

Hydros
Richmond
Roxboro

316 BNP
(new rules
2010/2011
and/or
guidance
may impact
NPDES
renewals)

Asheville
selenium
limit

Lee N and
Se limits

NPDES Mayo
numerous
new limits

Effluent
Guidelines
(scrubber
waste
water)

Roxboro
SOC

Roxboro
Mayo
Asheville
Crystal
River

Anclote
Bartow
CR North
(1/2/3)
CR South
(4/5)

Asheville
Cape Fear
Robinson
Sutton
Suwannee

Richmond
Roxboro

PGC fleet
Cape Fear
EOL
Lee EOL

W'spoon
EOL

Coal Ash Asheville
GW

Robinson
EOL

Asheville
EOL

Sutton Sutton
GW EOL
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	STATE OF INDIANA
	INDIANA UTILITY REGULATORY COMMISSION
	INTRODUCTION
	1. Notice and Jurisdiction. Due, legal and timely notice of all public hearings in this Cause were given and published as required by law. DEI is a public utility as defined in Indiana Code § 8-1-2-1(a) and is subject to the jurisdiction of the Commis...
	2. Petitioner’s Organization and Business. DEI is an Indiana limited liability corporation with its principal office in the Town of Plainfield, Hendricks County, Indiana. DEI is engaged in the business of generating and supplying electric utility serv...
	DEI provides electric utility service to the public by means of electric utility plant, properties, equipment and facilities owned, operated, managed and controlled by it, which are used and useful for the convenience of the public in the production, ...
	3. Existing Rates. DEI’s existing retail base rates were established pursuant to the Commission’s May 18, 2004 Order in Cause No. 42359. Those base rates and charges remain in effect today, as modified for the Commission’s August 22, 2018 Order in Cau...
	4. Test Year and DEI Forecast. As authorized by Indiana Code § 8-1-2-42.7(d), DEI proposed a forward-looking test period using projected data. Consistent with the Prehearing Conference Order, the test year to be used for determining DEI’s projected op...
	5. Petitioner’s Rate Base. DEI’s proposed forecasted jurisdictional net original cost rate base, with the Company’s rebuttal testimony adjustments, as $10.195 billion at December 31, 2020. The Company’s proposed rate base includes utility plant-in-ser...
	a. Utility Plant in Service – Edwardsport IGCC Plant. DEI witnesses Gurganus and Douglas testified the Edwardsport plant went into service in June 2013 and has been and continues to be in service and used and useful in providing service to the Company...
	OUCC witness Kollen recommended that a rate adjustment rider (either the ECR Rider or Rider 67) be used to track the return on the IGCC plant that is included in base rates, to reflect the impact of declining net book value due to increasing accumulat...
	Company witness Davey disagreed with Mr. Kollen’s recommendation that Edwardsport essentially continue to be included in a rider, rather than included in base rates. Mr. Davey emphasized that while the legislature provided for the ability to recover c...
	i. Commission Discussion and Findings. The evidence demonstrates that the Edwardsport Plant is in-service and used and useful in providing service to customers. Accordingly, the net book value of the Plant as of 12/31/2019 for Step 1 and 12/31/2020 fo...

	b. Utility Plant in Service – Solar and Battery Storage Projects. DEI witness Landy testified with respect to the Company’s solar generation assets, battery storage projects, and microgrid projects, as well as new generation resources capital expendit...

	Mr. Landy explained that through coordination with Crane and the U.S. Navy, DEI plans to install a 5 MW BESS on-base that will support the bulk power system and enable microgrid capabilities, thus enhancing energy resiliency for Crane. He testified th...
	No party objected to the Crane Solar Project, the Camp Atterbury Microgrid Project, or the Nabb Battery Storage Project. OUCC witnesses Alvarez and Haselden, however, testified in opposition to inclusion of the Crane BESS Project, the Tippecanoe Solar...
	Mr. Landy testified in rebuttal to the OUCC about these projects. With respect to the Crane BESS Project, Mr. Landy first explained that the Company is only seeking to recover the proposed BESS - as recommended in the Feasibility Study - during this p...
	i. Commission Discussion and Findings. The evidence of record demonstrates that these projects are reasonable investments in clean energy resources that will provide benefits to the DEI system and customers with modest rate impacts. Further, we find t...
	c. Utility Plant in Service – Gallagher Units 2 and 4. Company witness Douglas testified that the Company has included in its proposed rate base the forecasted balance of the net book value of the utility plant for the two remaining Gallagher Station ...
	OUCC witness Kollen recommends the Commission require the Company to reclassify the net book value of Gallagher Units 2 and 4 to a regulatory asset at June 30, 2020, rather than leaving the asset in net plant and depreciating it over the remaining lif...
	Ms. Douglas responded to Mr. Kollen’s recommendation. She testified that the Company’s proposed rate base treatment for Gallagher Units 2 and 4 is consistent with traditional Indiana ratemaking for other used and useful plant providing service to cust...
	i. Commission Discussion and Findings. The evidence demonstrates that Gallagher Units 2 and 4 remain in service and used and useful, and are expected to remain in service and used and useful throughout the forecasted test period. The evidence further ...

	d. Utility Plant in Service – Capital-Related Vegetation Management Investments. Mr. Christie described the Company is engaged in a Hazard Tree Removal Program (“HTRP”) that will remove trees that pose a potential danger to DEI’s distribution system a...
	OUCC witness Mr. Hand recommended the Commission set the Company’s capitalization of the HTRP for its distribution system at $5 million for the test year. Mr. Hand further recommended the Commission deny the Company’s test year capitalized transmissio...
	Mr. Christie described the benefits of both the HTRP and the EAB programs on system reliability. Mr. Christie also responded to Mr. Hand’s contention that the Company has not demonstrated that its HTRP, including the removal of all trees infested with...
	i. Commission Discussion and Findings. We find that Petitioner has demonstrated the value of its HTRP and EAB programs on system reliability. Further, because they are capital expenditures their inclusion in rate base will be dependent upon timely exe...

	e. Fuel Inventory. Mr. Phipps testified concerning DEI’s fuel procurement strategy for its generating units. Among other things, Mr. Phipps testified concerning the Company’s coal inventory. He stated that DEI manages to a target inventory of approxim...
	OUCC witness Kollen recommended that the Commission reduce the fuel inventories to the target number of days of burn. He opined that this is the maximum amount that should be included in rate base, especially for a forecast test year. He testified tha...
	In rebuttal, Company witness Sieferman explained that the forecasted coal inventory amounts were developed starting with the actual coal inventory balances by station (in tons and dollars) at December 31, 2018 and building up the inventories assuming ...
	i. Commission Discussion and Findings. A utility’s rate base should include prudent and reasonable levels of fuel inventory. In this case, the evidence shows that DEI’s target level of coal inventory at each of its coal-fired generating stations is an...

	f. Financing of Fuel Inventory and Materials and Supplies Inventory. Petitioner’s evidence indicates that it has forecasted fuel inventory and M&S inventory balances of $125.1 million and $307.6 million, respectively, on a total company basis, at the ...
	OUCC witness Kollen recommends that the Commission subtract the accounts payable for the fuel and M&S inventories from rate base. His reasoning for this recommendation is that this will ensure that the Company recovers a return on only the portions of...
	DEI witness Douglas responded to Mr. Kollen’s testimony. She recommended that the Commission reject Mr. Kollen’s argument to selectively offset fuel and material and supplies inventories with accounts payable values of any amount. She testified that a...
	i. Commission Discussion and Findings. We agree with DEI that accounts payable are but one portion of a utility’s working capital. The Company does not seek a working capital allowance in this case, and neither the Company nor any party presented the ...

	g. Prepaid Pension Asset. Ms. Douglas testified that DEI has included the forecasted end of test period prepaid pension asset of approximately $151 million (total company) in rate base. The amount included in retail jurisdictional rate base is $142.8 ...
	The OUCC objected to the inclusion of the prepaid pension asset in rate base. OUCC witness Kollen recommended that the Commission exclude the entirety of the prepaid pension asset from rate base. Alternatively, Mr. Kollen recommended that if the Commi...
	The Industrial Group also opposed inclusion of the prepaid pension asset in rate base. Industrial Group witness Gorman recommended removing DEI’s retail jurisdictional $142.8 million prepaid pension asset from rate base, reducing the Company’s revenue...
	DEI witness Mr. Setser rebutted the OUCC’s and Industrial Group’s arguments on the prepaid pension asset issue, testifying that the prepaid pension balance has been funded by the Company’s investors. He explained that the Company accounts for its pens...
	i. Commission Discussion and Findings. The inclusion of a prepaid pension asset in either the utility’s rate base or capital structure has been previously addressed in other Indiana utility rate cases. In those cases, we have determined the following:

	h. Regulatory Assets. DEI’s proposed revenue requirements include continued inclusion in rate base and recovery of several previously-approved regulatory assets, as well as additional amounts deferred after the cut-off used in the last rate case for s...
	Inclusion in rate base and recovery of regulatory assets in the total amount of $182.8 million, after reflecting the Company’s rebuttal adjustments increasing the length of amortization life (discussed later in this Order), was not challenged by any p...
	Ms. Douglas testified that Gallagher Station Units 1 and 3 retired on January 31, 2012 pursuant to a New Source Review litigation settlement agreement with the Environmental Protection Agency. She explained that, under the settlement, DEI had the opti...
	OUCC witness Kollen proposed that the Commission direct the Company to create a regulatory liability account comprised of the non-fuel O&M savings realized since the 2012 retirement of the Gallagher Units 1 and 3. He further proposed that such regulat...
	Mr. Davey and Ms. Douglas responded to the OUCC’s proposal to retroactively create a regulatory liability and reduce rate base in this case by the amount of non-fuel O&M savings resulting from the retirement of the Gallagher Units 1 and 3. Ms. Douglas...

	Company witness Douglas explained that the Company is seeking to recover as a regulatory asset to be included in rate base the remaining net book value of Wabash River Station Unit 6 that was retired in 2016 due to economics related to costs of comply...
	Similar to his recommendation concerning Gallagher Units 1 and 3, OUCC witness Kollen recommended the regulatory asset the Company included in rate base for the remaining net book value of its retired Wabash River Unit 6 be reduced by avoided non-fuel...
	Ms. Douglas testified in rebuttal to the proposals of Messrs. Kollen and Gorman. First, she clarified that both recommendations refer to the same annual O&M savings level, although they each characterize them differently. Second, she disagreed with bo...


	i. Commission Discussion and Findings. With regard to these undisputed regulatory assets, we find that the Company has adequately demonstrated that recovery of such assets is reasonable and should be approved. Accordingly, we find that such undisputed...
	As we found in Cause No. 43956, the Company reasonably and prudently decided to settle its New Source Review litigation with the EPA, and further, the Company reasonably and prudently decided to retire, rather than repower, its Gallagher Units 1 and 3...
	The evidence presented demonstrates that upon the retirement of Wabash River Unit 6 due to economic reasons, the Company created a regulatory asset consisting of the net book value of the Unit, after reaching a determination that recovery of such was ...
	Finally, at the evidentiary hearing in the proceeding, Commissioner Freeman asked Mr. Davey questions regarding a regulatory asset for the Dynegy buyout that was fully amortized in May of 2017. She questioned whether the Company had plans to return an...

	j. Coal Ash Basin Closure and Remediation. DEI seeks recovery of its past expenses associated with activities taken to comply with federally-mandated and state requirements applicable to coal ash surface impoundments and other ash management areas. Sp...
	The Company has included in the regulatory asset the retail jurisdictional portion of past expenses incurred through 2018 to comply with the federal Coal Combustion Residuals (“CCR”) Rule – referred to herein as the “CCR Projects.” These projects are ...
	The OUCC opposes recovery of Petitioner’s coal ash basin closure and remediation expenses. Ms. Armstrong testified that the OUCC recommends the Commission deny DEI’s proposed recovery of $211.7 million in regulatory assets. Issuance of a federally man...
	Ms. Abernathy testified regarding the propriety of the Company’s establishment of a regulatory asset for its coal ash basin closure and remediation expenses. She testified that ASC 980 applies to regulated entities that charge rates at levels designed...
	Ms. Abernathy testified that the accounting rules do not require that a regulated utility obtain a deferred accounting authorization order from its regulators prior to creating a regulatory asset. Rather, ASC 980 requires that the utility conclude tha...
	i. Commission Discussion and Findings. No party disputed that the CCR Rule is a federal mandate with which the Company must comply, nor did any party dispute that the Company must comply with the IDEM solid waste management rules. Additionally, no par...

	k. Amortization Periods and Amortization Methodology. DEI proposed various amortization periods for regulatory assets proposed to be included in rate base, ranging from three years to seven years, using a traditional straight-line amortization methodo...
	OUCC witness Kollen recommended the use of an amortization period of at least ten years for regulatory assets included in rate base. Mr. Kollen also recommended the use of a “levelized” amortization methodology to amortize these regulatory assets – in...
	Company witnesses Davey and Douglas testified in rebuttal that, in an effort to help mitigate the rate impact of the Company’s proposal in this proceeding, the Company was agreeable to using ten years to amortize any of the regulatory assets in rate b...
	i. Commission Discussion and Findings. We find the Company’s acceptance of Mr. Kollen’s proposal of at least 10-year amortization periods for recovery of its regulatory assets to be reasonable, and we approve such, as it reasonably provides a measure ...


	6. Original Cost of DEI’s Rate Base. Based upon the evidence presented in this case, and the findings discussed above, we find that the jurisdictional net original cost of DEI’s rate base used and useful for the benefit of the public is forecasted to ...
	7. Fair Value of DEI’s Rate Base. Petitioner presented a reproduction cost new less depreciation valuation study of its utility plant in service, but proposed that a fair return for purposes of this case be based on its weighted cost of capital times ...
	8. Fair Rate of Return.
	a. Capital Structure. Mr. Sullivan testified that, as of May 31, 2019, DEI’s financial capital structure is 46.2% long-term debt and 53.8% equity. He further testified that DEI’s capital structure is forecasted to be 47% long-term debt and 53% equity ...
	OUCC Witness Kollen testified that the Company understated the Accumulated Deferred Income Taxes included in capitalization as cost-free capital. He proposed adjustments to ADIT to reflect the rate base adjustments proposed by the OUCC as well as a nu...
	Ms. Douglas took issue with Mr. Kollen’s recommendation for certain additional adjustments to the Company’s zero cost ADIT balance included in capital structure. She pointed out that there is no Indiana statutory or regulatory requirement to exclude f...
	i. Commission Discussion and Findings. Addressing Mr. Kollen’s ADIT issues first, we find that his proposed adjustments that flow from rate base adjustments need not be made, as we are not accepting the OUCC’s rate base adjustments. His additional pro...

	b. Cost of Debt. Ms. Douglas explained the calculation of the cost rate assigned to long-term debt in the forecasted test period capital structure. She explained that the summation of the annual interest requirements and amortization of costs related ...
	OUCC witness Garrett testified that the Commission should approve a cost of debt of 4.66% for the Company, based on the Company’s approach to estimating the rate on upcoming long-term debt issuances, but with considering the reduction in 30-year Treas...
	In its rebuttal testimony, DEI agreed to update its forecasted cost of debt. Mr. Sullivan testified that in September 2019, DEI issued $500,000,000 of 30-year First Mortgage Bonds at a coupon of 3.25%, originally estimated at 4.25%. He stated that the...
	i. Commission Discussion and Findings. The evidence reveals no dispute at this point that the Company’s forecast of debt for the end of the test period should be updated to 4.50%. However, consistent with our approval of the Company’s 2-step rate incr...

	c. Cost of Equity. Robert Hevert testified on behalf of the Company with respect to cost of equity. Mr. Hevert stated that, based on longstanding precedent, the return on equity (“ROE”) authorized in this proceeding should provide the Company with the...
	OUCC witness Mr. Garrett testified that, pursuant to the legal and technical standards, the awarded ROE should be based on, or reflective of, the utility’s cost of equity. He testified that the Company’s estimated cost of equity is approximately 6.3%,...
	Mr. Gorman testified on behalf of the Industrial Group with respect to cost of equity. Mr. Gorman recommended DEI’s current market cost of equity to be no higher than 9.0%. He stated that a return on common equity of 9.0% is the midpoint of his estima...
	Mr. O’Donnell testified that Mr. Hevert’s recommended ROR is unreasonable, unnecessary, and excessive, and that the Company’s allowed ROE should be set at 9.0%. He also critiqued Mr. Hevert’s analyses. His recommendation in this case is for the Commis...
	Mr. Chriss recommended that the Commission closely examine the Company’s proposed ROE, especially in light of the customer impact of the resulting revenue requirement increases, the use of a future test year, which reduces regulatory lag, recent ROEs ...
	i. Commission Discussion and Findings. In setting the rate of return for DEI, the Commission’s decision must be framed by Bluefield Waterworks & Improvements Co. v. Pub. Serv. Comm’n, 262 U.S. 679, 43 S.Ct. 675 (1923) and Federal Power Comm’n v. Hope ...


	9. Forecasted Operating Income at Present Rates and Pro Forma Adjustments.
	a. Undisputed Pro Forma Adjustments. Petitioner proposed a number of undisputed pro forma adjustments to its operating income in its forecasted test period results. It proposed other adjustments that, though disputed at some point in the process of th...
	b. Disputed Pro Forma Adjustments. The Indiana courts have emphasized the importance of viewing test year results and pro forma adjustments in the context of estimating a representative ongoing level of utility expenses. See, e.g., City of Evansville ...
	i. Load Forecast and Unbilled Revenues. Mr. Jacobi testified in his direct testimony how he used the Company’s load forecast in the development of its financial forecast for 2020, which in turn forms the basis for the Company’s requested revenue requi...
	The OUCC raised two load forecast-related issues, relating to:  (1) unbilled revenues; and (2) the residential energy use forecast. With regard to unbilled revenues, OUCC witness Kollen recommends that the Commission reject the Company’s pro forma adj...
	Ms. Graft and Mr. Bailey responded to the OUCC’s position on unbilled revenues. Ms. Graft reiterated that the Company bases the calculation of the revenue deficiency in a rate case using a forecasted test period on billed revenues only. She stated tha...
	(A) Commission Discussion and Findings. Unbilled revenues represent the estimated amount of revenues associated with electric utility service provided but not yet billed to customers. DEI adjusted its 2020 forecasted test year downward by $28.8 millio...

	ii. Depreciation. The Parties debated several aspects that determine the depreciation rates. Our presentation of the arguments and discussion and findings are as follows:
	(A) Estimated Useful Lives of Mass Property. OUCC witness Garrett took issue with certain portions of Mr. Spanos’ recommended mass property service lives. OUCC witness Garrett proposed changes to the service lives of four transmission and distribution...
	(B) Estimated Useful Lives of Generating Units and IRP Issues. DEI witnesses Pinegar and Pike testified regarding the useful lives of the Company’s generating stations. Mr. Pinegar indicated that one of the rate increase drivers included transitioning...
	The OUCC did not take issue with the retirement dates of coal generating units included in the development of the Company’s proposed depreciation rates or the Company’s IRP.
	Of the intervening parties, the Sierra Club, Joint Intervenors, and Wabash Valley provided testimony related to the retirement dates of coal units and the Company’s IRP.
	The Company provided the rebuttal testimony of Messrs. Pinegar, Pike, Gurganus, and Park regarding the coal unit retirement and IRP issues. Mr. Spanos also commented on the issue, noting that the Company’s estimated retirement dates were consistent wi...
	(1) Commission Discussion and Findings. The estimated life of generating units does significantly impact the depreciation rates in this proceeding. DEI’s proposed depreciation rates use the retirement dates from the moderate transition portfolio, whic...

	(C) Depreciation Rates and Expense. Mr. Spanos presented and supported a depreciation study related to DEI’s electric plant as of December 31, 2018, as well as a fair value study. He testified that depreciation refers to the loss in service value not ...
	OUCC witness Garrett testified that he employed a depreciation system using actuarial plant analysis to statistically analyze the Company’s depreciable assets and develop reasonable depreciation rates and annual accruals. In contrast to Mr. Spanos’ us...
	Brian Andrews testified on behalf of the Industrial Group with respect to depreciation issues. His stated that DEI’s proposed depreciation expense increase is excessive and unduly burdens customers.
	Mr. Spanos testified in rebuttal, noting that while each party proposes a fairly significant change in depreciation expense compared to the Company’s proposal, the vast majority of the dollar impact of their changes is due to their deviation from Comm...
	(1) Commission Discussion and Findings. The depreciation-related issues in this case relate to: (1) the ELG versus ALG methodology; (2) the appropriate calculation of terminal net salvage estimates; and (3) estimated useful lives for certain mass prop...




	First, with respect to the question of whether the ELG or ALG method should be used, we find the evidence presented by OUCC witness Mr. Garrett and Industrial Group witness Mr. Andrews persuasive, as both witnesses showed that the ELG method results i...
	iii. O&M Expenses (Other than Depreciation and Taxes).
	(A) Production O&M Expense. Petitioner’s witness Mosley testified that DEI’s 2020 power production O&M forecast is $407 million, as follows:
	OUCC witness Alvarez disagreed with the Company’s proposal to include $229 million of power production O&M expenditures in the 2020 Test Year for generating facilities other than Edwardsport. Mr. Alvarez recommended using a seven-year average methodol...
	Industrial Group witness Gorman testified that operating Edwardsport on natural gas would allow it to produce electricity at a much lower cost than continuing to operate it as an IGCC. Mr. Gorman testified that if Edwardsport’s dispatch costs are lowe...
	Sierra Club witness Comings recommended that Edwardsport costs should be denied and the Company should develop a plan for retiring the plant. Mr. Comings estimated that on a variable basis alone (i.e., excluding fixed costs) the plant has cost ratepay...
	Petitioner’s witness Mosley testified that OUCC witness Alvarez misinterpreted his direct testimony related to frequency and O&M costs associated with 2018 through 2020 planned outages for units other than Edwardsport. Mr. Mosley stated outages for th...
	(1) Commission Discussion and Findings. The parties dispute Petitioner’s power production O&M costs. The issues of contention are: (i) whether the Edwardsport plant should be shut down completely, run solely as a gas plant or continue to operate as an...
	The Sierra Club argues the entire Edwardsport station should be shut down immediately. The Industrial Group recommends the plant should be operated only as a natural gas plant and that O&M costs associated with operating the plant as a coal plant shou...
	The OUCC recommended using a seven-year average methodology to normalize O&M expenses for plants other than the Edwardsport station, resulting in a proposed $80 million reduction in O&M costs. Duke Energy witness Pike, however, testified that the OUCC...
	The OUCC proposed $6.63 million per year, levelized, for major planned outage expenses at the Edwardsport Station, and $55.24 million per year for the balance of non-outage O&M expenses. The OUCC’s $6.6 million per year is equivalent to the Company’s ...


	(B) Major Storm Damage Recovery Expenses. Petitioner’s witness Hart testified that the Company’s actual major storm costs for 2018 were $21.4 million as compared to the 2020 forecast for major storm expense of $10 million. Ms. Hart provided a table sh...
	OUCC witness Alvarez testified that there is no assurance that the utility incurred its historical major storm expenses from a prudent management of its storm expenses. Mr. Alvarez stated there is a need to create an incentive for the Company to manag...
	Petitioner’s witness Hart noted that Mr. Alvarez provided no evidence that the Company’s storm response expense was imprudent. Ms. Hart testified that she has been involved with the Company’s storm response efforts for seven years, and could attest th...
	(I) Commission Discussion and Findings. The question here is determining the appropriate amount to be built into the Company’s base rates to fund the Major Storm Reserve. Petitioner’s proposal to embed $12.7 million in base rates for major storm expen...

	(C) Vegetation Management. Petitioner’s witness Christie testified that the Company is increasing routine distribution vegetation management work over the next three years to move to an average five-year tree trimming cycle with an expected ongoing O&...
	OUCC witness Hand did not oppose the test period O&M for transmission vegetation management of $7.6 million. However, the OUCC opposed the Company’s proposed revenue requirement for vegetation management of its distribution system. Mr. Hand proposed a...
	Petitioner’s witness Christie stated that the Company is well positioned to meet a five-year trim cycle. Mr. Christie also disagreed with Mr. Hand’s testimony asserting that the Company will not be able to achieve a five-year trim cycle. Mr. Christie ...
	(I) Commission Discussion and Findings. The base rate O&M amount for transmission system vegetation management was not opposed. Based on the evidence presented we accept the amount proposed by DEI. However, the O&M amount for distribution system veget...



	We begin our discussion by noting the evidence that DEI spent $14.3 million for distribution vegetation management expense in 2018 and budgeted $13.5 million for 2019. Further, DEI Witness Pinegar answered a question from the bench on whether the curr...
	The test year in the case includes a budget level of $38.9 million. DEI has supported that this is the amount that its vegetation management program requires during the period and has provided sufficient support on a per unit cost basis for the expect...
	(D) Incentive Compensation. DEI’s witness Metzler testified the benefits and compensation opportunities provided to DEI’s employees are reasonable, customary, prudent and market-competitive. Her testimony illustrated DEI’s benefit programs and compens...
	OUCC witness Kollen described DEI’s request for recovery of incentive compensation expense tied to financial performance metrics. He indicated the Company included $28.6 million in total incentive compensation expense, consisting of $12.4 million tied...
	Industrial Group witness Gorman testified DEI included $24.8 million of incentive compensation in its revenue requirement. He acknowledged it is appropriate to include incentive compensation costs in the Company’s ratemaking cost of service but noted ...
	(I) Commission Discussion and Findings. In DEI’s last general rate case (Cause No. 42359, Order dated May 18, 2004), we noted it is commonly accepted that incentive compensation plans may be necessary in order for utilities to attract and retain highl...

	(E) Fee Free Payment Option. Petitioner’s witness Quick provided testimony regarding DEI’s proposal to offer a fee-free program option for residential customers who use credit cards, debit cards and electronic checks to pay their electric bills (the “...
	Lauren M. Aguilar testified on behalf of the OUCC with regard to the fee-free payment program. Ms. Aguilar noted that DEI is unable to state with particularity the extent of customer savings related to the fee-free payment program. Ms. Aguilar took is...
	Ms. Quick provided rebuttal testimony for the Company. She first explained the OUCC’s position that residential customers should not be required to pay for benefits used by a subset of customers is not consistent with many other programs offered by ut...
	(I) Commission Discussion and Findings. Through its proposed fee-free payment option, DEI proposes to eliminate the $1.50 convenience fee associated with residential customer payments by credit card, debit card, and electronic checks and instead to so...

	iv. Tax Expenses.
	(A) Federal and State Corporate Income Tax. Mr. Panizza testified that DEI’s income tax calculations were made under the provisions of the Internal Revenue Code (“IRC”) of 1986, as amended, including for the impacts of the TCJA, which reduced federal ...
	Witness Lane Kollen testified regarding several of the Company’s tax issues. First, he described DEI’s use of the 4.90% income tax rate for the calculation of deferred income tax expense and said it was consistent with the Indiana income tax rate that...
	Mr. Gorman provided testimony regarding DEI’s proposal for its Indiana EDIT. Mr. Gorman proposed (1) the Indiana EDIT be included in cost of service, (2) the $19.5 million balance for the pre-2011 rate changes be immediately netted against the $48.1 m...
	DEI witness Jeffrey R. Setser testified in rebuttal to OUCC witness Kollen’s proposal to refund the EDIT to the Company and other affiliates. Mr. Setser stated the current income tax expense is a result of the return on DEB’s assets for which the juri...
	(I) Commission Discussion and Findings. DEI provided evidence discussing their calculation of federal and state income taxes used in the calculation of proposed operating income, which included the state and federal income tax rates used for calculati...

	(B) Utility Receipts Tax. Petitioner’s witness Graft testified in support of Petitioner’s Exhibit 6-E (CLG), Schedule OTX2, which removed all Indiana URT expense from the Company’s test period operating expenses. She testified that currently, the 1.4%...
	With respect to the presentation of the Indiana URT, Mr. Gorman contended the Company’s September 9, 2019 testimony only partially resolved the URT issue. He added that continued citation to the base rate increase of 15.43% even after the URT error wa...
	Mr. Davey provided testimony in rebuttal to Industrial Group witness Gorman’s testimony related to the URT impacts on the Company’s rate increase request. In the Company’s July 2019 filing, Mr. Davey indicated the proposed rate increase for total reta...
	(I) Commission Discussion and Findings. We find Petitioner’s proposal to present URT as a separate line item on customer bills to be reasonable and approve this request. We also find that the Company has adequately addressed the Industrial Group’s con...



	10. Conclusion Regarding Petitioner’s Pro Forma Jurisdictional Electric Net Operating Income. On the basis of the decisions above and below, we find that Petitioner’s pro forma jurisdictional electric net operating income under present rates excluding...
	11. Rate Level to be Authorized. We find that a net jurisdictional operating income, excluding revenue remaining in riders, of $582 million is a fair return upon the fair value of Petitioner’s electric property used and useful and reasonably necessary...
	12. Cost Allocation.
	a. Jurisdictional Separation Study. Company witness Diaz supported and explained the Company’s jurisdictional separation study. She explained that the financial forecast was the starting point for the study, followed by the segregation of the Company’...
	Industrial Group witness Dauphinais contended that the short-term 100 MW bundled capacity and energy contract should be allocated to the wholesale jurisdiction in the jurisdictional separation study, in the same manner as are traditional wholesale fir...
	In rebuttal testimony, Company witness Davey testified that the Company disagrees with treating short-term bundled non-native sales as if they are traditional wholesale native-load sales in the jurisdiction separation study. Mr. Davey testified that t...
	i. Commission Discussion and Findings. Based on the evidence, we find that DEI’s jurisdictional separation study as presented and supported is a reasonable allocation of costs among the various jurisdictions, both its wholesale and retail electric and...

	b. Class Cost of Service Study. Ms. Diaz presented the Company’s class cost-of-service study, which allocates total Indiana retail jurisdictional rate base, revenues and expenses to each rate schedule. She explained that the Company used a 3rd party a...
	Messrs. Eckert, Watkins, expressed displeasure at the Company’s use of third-party software, which required an on-site visit to review the Company’s Cost of Service Study. OUCC witness Watkins testified that while it is his opinion that the 4-CP metho...
	Industrial Group witness Phillips recommended that the Company allocate its production plant and transmission plant on a 4-CP method. Mr. Phillips stated that the average of the 12-CP is no longer reflective of Duke’s current or projected loads, or th...
	Joint Intervenors witness Wallach, Schlissel, and Howat repeated allegations that were included in the Motion to Amend Procedural Schedule regarding Petitioner’s Cost of Service Study. Mr. Wallach testified that the Company’s cost of service study ove...
	Messrs. Pinegar and Davey addressed concerns with the Cost of Service Study. Mr. Pinegar explained that the Company sought to be transparent in addressing concerns with the Cost of Service Study. He testified that, although Petitioner complied with th...
	Kroger witness Bieber recommended the Commission reject Mr. Wallach’s utilization of the Equivalent Peaker method to classify production costs. He also testified the Commission should accept Mr. Philips’ recommendation to use the minimum distribution ...
	i. Commission Discussion and Findings. Throughout this proceeding, various parties have raised issue regarding DEI’s use of a third-party proprietary software model for its cost-of service study. Specifically, 170 IAC 1-5-15(e), (f) and (g), provide w...
	(A) Allocation of Production Related Costs; 4-CP versus 12-CP. Using the 4-CP methodology represents a change in the manner in which production- related costs have been allocated in the Company’s prior rate cases. In PSI Energy, Inc., we held that a c...
	(B) Demand/Energy Allocators. Petitioner proposed to classify electric generation production plant as 100% demand related. The energy-weighted demand allocation methodologies proposed by Joint Intervenors do not recognize that production plant costs a...
	(C) Allocation of Distribution Plant Costs. Joint Intervenors proposed an alternative methodology of allocating distribution plant. Joint Intervenors’ proposed allocation of distribution plant fails to recognize that DEI’s practice for allocation of s...
	(D) Subsidy/Excess Adjustment. Guided by the concept of gradualism, the Company has proposed a method of distributing the rate increase approved herein in a manner to reduce current interclass subsidies by 5.1% based on a desire to limit any class spe...



	13. Rate Design.
	a. HLF and LLF. Petitioner’s witness Bailey supported the design of Rate LLF - Schedule for Low Load Factor Service (“Rate LLF”); and Rate HLF - Schedule for High Load Factor Service (“Rate HLF”). Mr. Bailey testified that the Company’s rate design ob...
	With respect to the Experimental Market Pricing Program and an Experimental Demand Management and Stability Program, OUCC witness Boerger recommended that the Company collect data on customers’ behavior and study the effect of any behavioral changes o...
	Industrial Group witness Phillips recommended grandfathering customers on the existing TOU rate to avoid harsh impacts associated with the new rate design. Mr. Phillips further recommended expansion of the Market Pricing Program to allow up to 100 MW ...
	Mr. Bailey disagreed with the recommendation of witnesses Chriss and Bieber that all demand related charges should be in the demand charge and energy costs in the energy charge. Mr. Bailey stated that rate design is a much more complex process. He sta...
	i. Commission Discussion and Findings.
	(A) Design of Rates HLF and LLF. No party opposed Petitioner’s proposed connection charges for Rates HLF and LLF or the declining block structure. However, both Walmart witness Chriss and Kroger witness Bieber recommended the Commission require DEI to...
	(B) HLF and LLF Experimental Rates. No parties opposed the experimental programs the Company proposed. However, Mr. Phillips suggested that they be modified. Mr. Phillips’ recommendation that the Market Pricing Program be expanded to allow up to 100 M...
	(C) Time of Use Rates. The Company proposed to modify the TOU Riders applicable to Rates HLF and LLF. The Company proposed to:  (i) include the month of March in the Winter season because it presents similar characteristics as the traditional Winter m...
	(D) Rate Migrations. No party opposed Petitioner’s proposed migration adjustment for the expected migration between the Rate HLF and Rate LLF secondary rate schedules. However, Kroger witness Bieber recommended that the migration adjustment be allocat...


	b. RS and CS. Petitioner’s witness Bailey supported the design of Rate RS - Schedule for Residential and Farm Service (“Rate RS”) and Rate CS - Schedule for Commercial Service (“Rate CS”). Mr. Bailey testified that Duke is proposing two rate design op...
	OUCC witness Watkins testified that a direct customer cost analysis approach is the proper methodology to be used to design customer charges. Under this approach, Mr. Watkins stated there is no provision to include corporate overhead expenses or any o...
	Joint Intervenors witness Wallach testified that the Commission should reject the Company’s proposal for the residential connection charge. Mr. Wallach stated that a $9.80 residential connection charge would recover $0.76, or about 8%, more than the a...
	Mr. Bailey testified that the Company’s declining rate block structure, is reasonable, appropriate and supported. Mr. Bailey stated that the design of Rate RS is supported by modeling. Mr. Bailey noted that the Company’s proposal, without decoupling, ...
	i. Commission Discussion and Findings.
	(A) Residential Connection Charges. Both Joint Intervenors and OUCC opposed Petitioner’s proposed increase to the customer charge from $9.01 to $9.80 (with decoupling) and $10.54 (without decoupling). In reviewing the reasonableness of Petitioner’s pr...
	(B) Residential Declining Block Rates. OUCC witness Watkins testified that Petitioner’s declining block rate structure is a step in the right direction and recommended it be approved. Joint Intervenor witness Wallach, however, testified that the Compa...
	(C) Dynamic Pricing Pilots. The Company proposed three unique rate designs for each of Rates RS and CS: (i) Schedule CPP: Critical Peak Pricing; (ii) Schedule VPP: Variable Peak Pricing; and (iii) Schedule VPP-D: Variable Peak Pricing with Demand. No ...


	c. Revenue Decoupling Mechanism. Petitioner’s witness Hansen supported Petitioner’s proposed five-year revenue decoupling mechanism (“RDM”) proposal. Mr. Hansen stated that the RDM is intended to complement DEI’s proposed dynamic pricing pilots, poten...
	OUCC witness Dr. David E. Dismukes, PhD testified that the Company’s RDM proposal should be rejected for a number of reasons. First, Dr. Dismukes stated that the Company’s proposed RDM is inconsistent with the Commission’s past policies regarding deco...
	Mr. Hansen testified that Company’s proposed RDM is consistent with decoupling mechanisms the Commission has previously approved. Mr. Hansen stated that the only electric-utility-specific concern expressed by the Commission in its rejection of Vectren...
	Mr. Wallach agree with Dr. Dismukes’ recommendation that the Commission reject the Company’s request to implement the proposed RDM.
	i. Commission Discussion and Findings. DEI proposes to be the first vertically integrated electric company in Indiana to implement an electric decoupling mechanism. The Company’s proposal includes a revenue decoupling mechanism (“RDM”) that will adjus...


	14. Rate Adjustment Mechanisms.
	a. Rider 70. As established in the Company’s last base-rate proceeding (Cause No. 42359), $14.7 million is currently built into base rates to represent profits from non-native sales. Any amount above or below this amount is split evenly between custom...
	Company witness Swez supported the Company’s Rider 70 proposals. He explained that zero should be embedded in base rates because of the volatility of non-native sales. He demonstrated that margins from non-native sales have varied considerably since t...
	OUCC’s witness Boerger agrees with the Company’s proposal to embed zero non-native sales margins in base rates, but only if the Company allocates 100% of such sales margins to customers. In addition, Dr. Boerger recommends that short-term bundled non-...
	In rebuttal testimony, the Company stated that it was agreeable to sharing 100% of traditional non-native sales with customers, including negative margins, with zero embedded in base rates. However, the Company reiterated that, for its new short-term ...
	i. Commission Discussion and Findings. The evidence is clear that traditional non-native sales margins are quite volatile, and that embedding any level of such sales margins in base rates is unlikely to be fair to one party or the other. Additionally,...

	b. Edwardsport IGCC. Witness Douglas provided testimony regarding changes DEI is proposing to its IGCC Rider. Consistent with the terms of a settlement agreement approved by the Commission’s June 5, 2019 final order in IGCC-17 (the “IGCC-17 Order”) (t...
	OUCC witness Kollen explained the effect of terminating the IGCC Rider, as proposed by DEI, would result in a greater revenue requirement in the test year and in subsequent years. Mr. Kollen asserted that the Company seeks to include costs in the base...
	Company witness Davey disagreed with Mr. Kollen’s recommendation that Edwardsport essentially continue to be included in a rider, rather than included in base rates. Mr. Davey emphasized the legislature provided for the ability to recover costs associ...
	i. Commission Discussion and Findings. In this proceeding, DEI seeks to implement a provision of the 2018 IGCC Settlement Agreement approved in our IGCC-17 Order. In relevant part, it stated: “In addition, the 2018 Settlement Agreement provides that D...

	c. DSM/EE Rider. Company witness Douglas explained certain changes DEI is proposing to its energy efficiency (“EE”) Rider, the nature and extent of which are dependent on whether the RDM is approved. Ms. Douglas explained the proposed RDM would replac...
	OUCC witness John E. Haselden stated some concerns regarding lost revenue recovery for DSM programs delivered in 2020. Mr. Haselden asserted that the Company has proposed, as an alternative to decoupling, to collect through the EE Rider lost revenues ...
	Company witness Davey agreed with Mr. Haselden’s recommendation that the Commission defer future DSM costs, lost revenues, and shareholder incentives to the forthcoming DSM plan case with the condition any issues will be litigated therein.
	i. Commission Discussion and Findings. DEI and the OUCC agreed to defer future DSM costs, lost revenues, and shareholder incentives to the forthcoming DSM plan case with the condition that any issues will be litigated therein. We approve of the handli...

	d. Rider 62.
	i. Reagent Costs. Company witness Mr. Mosley explained that reagents are included in the base cost of power production O&M, and he also discussed that reagent expenses necessary to operate the generating stations vary directly with generation output o...
	OUCC witness Blakley addressed the Company’s reagent expense tracker proposal. He stated that DEI indicated the 2020 forecast for reagent expense it is proposing to embed in base rates is $48.5 million, and the Company is proposing to track up and dow...
	Ms. Graft addressed Mr. Blakley’s citation to the Commission’s April 27, 2011 Order in Cause No. 43839 claiming it does not support his position. Ms. Graft pointed out that such Commission Order reflected the uncertainty as to the potential for chemic...
	(A) Commission Discussion and Findings. DEI is proposing to build into its base rates a representative level of reagent expense and also track its reagent expense, both up and down from the level built into rates, through its consolidated Rider 62. Th...

	ii. Emission Allowance Costs. DEI witness Graft described the Company’s proposal for its current Rider 63 and its consolidation into Rider 62. As Company witness Sieferman discussed, the Company is requesting a regulatory asset for its native SO2 emis...
	OUCC witness Armstrong testified the public has no objection with DEI’s proposal to transfer the native SO2 emission allowance inventory balance to a new regulatory asset account, and to decrease the native SO2 emission allowance expense to zero. Ms. ...
	Ms. Graft, in rebuttal, stated the Company agrees to discontinue tracking native emission allowance consumption expense upon the implementation of new base rates. However, Ms. Graft testified that DEI reserves the right to seek tracking of emission al...
	(A) Commission Discussion and Findings. With DEI’s rebuttal modification on the issue of tracking native emission allowance consumption expense upon the implementation of new base rates, there appears to be no dispute among the parties on this topic. ...


	e. Rider 67. Company witness Douglas described the changes the Company is proposing to its Credits Rider. She stated that in addition to the ongoing TCJA credit currently in the Credits Rider, pursuant to the TCJA Settlement Agreement, a one-time $1.9...
	OUCC witness Eckert stated some concerns with the proposed Credits Rider. He argued that continuing Rider 67 as a 30-Day filing, which would track at least nine items that use three allocation methodologies would not allow the OUCC enough time to revi...
	Ms. Douglas stated the Company’s agreement that, for ongoing Rider 67 filings, the extended 60-day preview and technical conference outlined by Mr. Eckert is warranted and reasonable. With this, Ms. Douglas believed that continuing to file Rule 67 und...
	i. Commission Discussion and Findings. The Commission finds approval of the agreement of DEI and the OUCC regarding the Rider 67 process is reasonable and administratively efficient. Specifically, DEI shall continue to afford itself of the Commission’...

	f. Discontinued Riders. DEI is proposing to discontinue several currently-existing riders. As discussed above, Ms. Douglas testified the Company is proposing to discontinue the IGCC Rider (Rider 61); Ms. Graft explained the consolidation of the SO2, N...
	Mr. Eckert testified that the OUCC does not oppose keeping these rider/tariff numbers in place, but the OUCC is not in favor of riders not currently in use being “shelved” for future use. He stated that should DEI propose to utilize these riders/tarif...
	Company witness Douglas indicated general agreement with Mr. Eckert’s proposal that a docketed proceeding be initiated and Commission approval be received in order to utilize the rate adjustment riders being discontinued in this proceeding. The one sl...
	i. Commission Discussion and Findings. The Commission approves of the discontinuation and consolidation of rider/tariff numbers 61, 63, 64, 69 and 71, as proposed by DEI. We also agree with the concept advanced by the OUCC, and agreed to by the Compan...


	15. Tariff Provisions. DEI has proposed several modifications, both clerical and substantive, to its retail electric tariff, as discussed in the revised direct testimony of Company witness Flick. Many of the proposed modifications were unopposed by an...
	a. Non-Residential Deposit Rules. Company witness Flick sponsored the proposal to modify Section 4.2 of DEI’s tariff, regarding the circumstances around which the Company may seek a new or additional security deposit from existing non-residential cust...
	Industrial Group witness James R. Dauphinais testified that the non-residential customer deposits provisions, claiming they provide DEI with excessive discretion. He argued the provisions give the Company the discretion to require a non-residential cu...
	Ms. Quick addressed the allegations made by Mr. Dauphinais. First, Ms. Quick explained that there are rational reasons that a non-residential customer should be treated differently from residential customers, which support the Company having increased...
	i. Commission Discussion and Findings. The evidence revealed that the DEI non-residential customer deposit rule is reasonable, and so is the Company’s proposal going forward. Consistent with our determination in Cause No. 43526, DEI uses objective cri...

	b. Meter Tampering Penalties. Ms. Quick testified regarding the Company’s proposal to implement a new penalty for tampering with Company equipment. Ms. Quick stated the fee is intended to deter customers from tampering with electric meters, which crea...
	OUCC witness Lauren M. Aguilar explained that the OUCC opposes the proposed tamper penalty program. She stated that the Company does not know how many repeat meter tampering offenders it has, and to the extent someone tampers with a meter, Ms. Aguilar...
	Ms. Quick responded to Ms. Aguilar’s testimony by pointing out that the meter tampering fee was not designed solely to deter repeat offenders, but initial offenders as well. Ms. Quick also emphasized that the Company lacks the ability to criminally pr...
	i. Commission Discussion and Findings. Based on the evidence provided, the Commission finds the meter tampering penalties proposed by DEI are reasonable. Meter tampering is a grave safety concern, for both customers and others, and the proposed meter ...

	c. Backup and Maintenance Provisions. The tariffs sponsored by Company witness Flick included minor revisions to Standard Contract Rider No. 50, Rate Qualifying Facility (“QF”), Parallel Operation for Qualifying Facility, which addresses backup and ma...
	Industrial Group witness Dauphinais explained the definitions of backup and maintenance power, and stated DEI is required to provide backup and maintenance power to “Qualified Facilities” pursuant to the Public Utility Regulatory Policy Act (“PURPA”) ...
	Company witness Bailey stated he does not agree with Mr. Dauphinais position. Mr. Bailey first noted there are no historical or current complaints before the Commission related to standby service, and Mr. Dauphinais’ reading and interpretation of the ...
	i. Commission Discussion and Findings. The evidence demonstrates that the provision of standby services is highly contingent on the specific circumstances of the customer and the Company, and often requires careful negotiation based on the specific ci...

	d. Deposit Interest Rate. Ms. Quick described the Company’s proposal to modify the rate on which customers earn interest on deposits from 6% to 2%. Ms. Quick stated 6% is far above market interest rates, and that 2% is more reasonable given the curren...
	No witness opposed the Company’s proposal to move the interest rate on customer deposits from 6% to 2%. However, Industrial Group witness Dauphinais sponsored Attachment JRD-3, Section 4.4 of which proposed to grandfather in existing customer deposits...
	On rebuttal, Ms. Quick stated that the Industrial Group does not appear to object to the proposal to earn interest at two percent as opposed to six percent. However, she pointed out the Industrial Group seeks to grandfather in existing customer deposi...
	i. Commission Discussion and Findings. The Commission’s rule governing interest on customer deposits provides that the interest rate will be 6% or such other rate as the Commission may determine following a public hearing. 170 IAC 4-1-15(f). Based on ...

	e. Call/Text Disconnection Program. Company witness Quick described the Company’s proposal for a waiver from the Commission rule requiring, prior to disconnection of electric service, the Company to make an on-site premises visit. Ms. Quick stated the...
	i. Commission Discussion and Findings. 170 IAC 4-1-16(f) provides that prior to disconnection of electric service, a Company employee is required to, among other things, make an on-site premises visit. The undisputed evidence presented in this case re...


	16. Other Issues.
	a. Two-Step Rate Increase. Company witness Douglas testified about DEI’s proposed two-step base rate increase procedures. She testified that, because base rates in this proceeding are calculated based on forecasted rate base at the end of the test per...
	OUCC witness Blakley addressed the Company’s proposed 2-step rate increase procedures. He indicated that the OUCC generally agrees with DEI’s proposed Step 2 methodology, but with the additional requirement that the OUCC and intervenors will have 60 d...
	Ms. Douglas responded to Mr. Blakley’s proposal to inject additional time into the schedule before the Commission reviews and approves the final rates (particularly if the parties object and a hearing is required to be scheduled, as under the OUCC pro...
	i. Commission Discussion and Findings. We appreciate both the Company’s and the OUCC’s proposals designed to ensure that rates are ultimately implemented in a full and timely manner while also ensuring that the base rates only reflect plant and proper...

	b. Accounting Requests.
	i. Edwardsport Outage Deferral Request. Petitioner’s witness Davey indicated the Company is seeking cost deferral for the 2020 Edwardsport IGCC major planned maintenance outage, which outage will occur every seven years at an estimated expense of appr...
	Mr. Kollen recommended the Commission limit deferrals for the test year Edwardsport Station major maintenance outage expense to the actual expenses incurred or the estimated $46.4 million, whichever is less.
	Company witness Douglas testified in rebuttal to OUCC witness Kollen’s recommendation that the Edwardsport 2020 major outage expense deferrals be limited to the lower of actual costs incurred or the Company’s $46.4 million forecasted amount. Ms. Dougl...
	(A) Commission Discussion and Findings. We note that no party objected to the Company’s request and as such based upon the foregoing evidence on this issue, we find that it is reasonable and appropriate to amortize the Edwardsport 2020 major outage ex...

	ii. Customer Connect Deferral Request. Mr. Davey briefly summarized the Company’s proposed cost deferral for Customer Connect, a new DEI customer service platform to be operational in late 2022. He indicated the enterprise-wide estimated cost of Custo...
	Mr. Kollen recommended the Commission deny deferral of O&M incurred prior to the date new base rates are implemented in this proceeding, but recommended the Commission allow deferral on a going forward basis, without carrying costs, of O&M incurred af...
	Mr. Gorman recommended the Commission deny the Company’s Customer Connect deferral request in its entirety. He suggested the Company seek rate recovery of the Customer Connect project and associated costs after implementation is complete. He expressed...
	DEI witness Graft testified the Company is not requesting a CPCN for the Customer Connect project, and no statutory authority exists for the Commission to issue a CPCN for these costs. Ms. Graft indicated that is why the Company is requesting deferral...
	(A) Commission Discussion and Findings. DEI has brought before the Commission in this proceeding its plan to put the Company’s Customer Connect customer service platform into operation. Ms. Graft testified the Company has removed O&M and payroll taxes...

	iii. Major Storm Damage Restoration Reserve.
	(A) Petitioner’s Evidence. DEI witness Sieferman testified that the Company proposes to establish a Major Storm Reserve with a base level of $12.7 million, the amount proposed by the Company to be built into base rates. The Company would track differe...
	Mr. Alvarez testified for the OUCC and suggested the Commission should deny the Company’s request for a Major Storm Reserve unless the Company agrees to develop an operational plan to manage storm restoration activities. Mr. Alvarez recommends this op...
	Company witness Hart responded in rebuttal to OUCC witness Mr. Alvarez’s recommendations. She stated Mr. Alvarez’s testimony is incorrect and unreasonable and that Mr. Alvarez claims that DEI’s storm response has been imprudent, without any supporting...
	(B) Commission Discussion and Findings. The Commission has approved major storm reserve ratemaking concepts like that proposed by DEI for use by other Indiana electric utilities in recent base rate case proceedings. For instance, we authorized Indiana...

	iv. Pension Settlement Deferral Request. Ms. Douglas explained that pension settlement accounting, which is prescribed by U.S. GAAP accounting in certain situations, results in an acceleration of recognition of the settled portion of gains or losses c...
	Mr. Kollen testified for the OUCC on this issue. He recommended the Commission reject the Company’s request to retroactively defer the costs since in 2019 until base rates are reset in this proceeding. Mr. Kollen also argued that a deferral will harm ...
	Mr. Setser testified for the Company on rebuttal and clarified that the Company is not asking for retroactive treatment in this proceeding. He stated these costs are already deferred costs following the guidance of SFAS 158, codified in ASC715. He not...
	(A) Commission Discussion and Findings. We find the Company’s evidence persuasive that GAAP accounting rules for pensions require the Company to accelerate the recognition of these expenses when a settlement occurs. We agree the Company is being proac...

	v. Incremental Vegetation Management Deferral Request. Ms. Graft testified that Petitioner is seeking the deferral and amortization over three years of forecasted distribution vegetation management O&M costs incurred in 2020 in excess of the amount in...
	OUCC witness Mr. Kollen testified the Company is seeking to increase its distribution vegetation management O&M in 2020 by $18.4 million annually, calculated by doubling the $9.2 million deferral requested by the Company. He suggests the Company can a...
	Mr. Gorman testified for the IG and also opposed the Company’s proposal to defer forecasted distribution vegetation management O&M. He argues that a utility must manage its O&M between rate cases and that the Company could have timed its rate case dif...
	Ms. Graft stated in rebuttal that Mr. Kollen’s assumption that vegetation management costs are spread evenly over the year is incorrect. The Company’s proposed distribution vegetation management O&M is $49 million, comprised of $38.9 million in the te...
	(A) Commission Discussion and Findings. DEI has requested creation of a deferred asset for an expense that it may incur before the rates approved in this order are made effective and that would be in addition to the forecasted test period amount of th...

	vi. 316(a) and 316(b) Deferral Request. Mr. Mosley testified the Company has requested recovery through the ECR Rider of its prior expenses related to 316(a) and 316(b) studies that it previously deferred on its books. He indicated that in the Company...
	Ms. Armstrong argues in her testimony that the Commission should not approve DEI’s request to defer its 316(a), 316(b) and NPDES-related compliance costs based on the contention that the Company did not comply with the federal mandate statute and get ...
	DEI witness Ms. Graft testified on rebuttal that the Commission did preapprove for timely recovery the 316(a) and 316(b) study costs. In Cause No. 44418, Ms. Graft said the Company specifically requested timely recovery of such future plan development...
	(A) Commission Discussion and Findings. Based upon the weight of the evidence, we find that it is appropriate to allow the Company to defer its past and future 316(a), 316(b), and NPDES study costs for timely recovery as federally mandated costs in th...

	vii. SO2 Emission Allowance Deferral Request. DEI proposes to transfer the native SO2 EAs from the EA inventory account to a new regulatory asset account to be amortized over a twelve-year period. This would allow the Company to recover the costs incu...
	Ms. Armstrong testified that the OUCC does not take issue with the Company’s native SO2 allowance inventory costs proposal. She indicated she was aware that DEI has decreased its use of SO2 allowances and that unit retirements at the Wabash River and ...
	Per Ms. Graft’s rebuttal testimony, the Company agrees to discontinue tracking of native EA consumption expenses upon implementation of new base rates. However, the Company reserves the right to seek EA tracking in future proceedings if new regulation...
	(A) Commission Discussion and Findings. We agree with the Company and the OUCC that moving the native SO2 emission allowance inventory costs into a regulatory asset is reasonable, and we approve such. For the reasons stated elsewhere in this Order, ho...


	c. FAC Issues. Petitioner made several proposals with respect to its FAC processes. Certain intervenors made other FAC-related proposals.
	First, Petitioner proposes two changes to the allocation of fuel costs that occurs in its FAC process (and impacts the sharing in the Rider 70 off-system sales process). The changes relate to the allocations the Company performs in after-the-fact post...
	OUCC witness Boerger responded to the Company’s stacking proposals. He testified that he agrees with the Company’s proposal to eliminate its “two-pass” stacking methodology, noting that it would allow native load customers access to the Company’s lowe...
	Industrial Group witness Dauphinais recommended that the Commission reject DEI’s stacking proposal unless the Commission also requires the Company, through its Rider 70, to pass back to its Indiana retail customers 100% of the Indiana share of Duke’s ...
	In rebuttal, Mr. Swez stated that the Company disagreed with the OUCC and Industrial Group’s recommendation to reject its proposed change in stacking allocation. Mr. Swez reiterated that its incremental stacking proposal more reasonably allocates cost...
	i. Commission Discussion and Findings. First, we note that no party took issue with the Company’s proposal to recover PJM charges and credits related to its Madison Generating Station in either its FAC Rider, its RTO Rider, or Rider 70, as appropriate...

	d. OUCC Benchmarking Analysis and Performance Metrics Collaborative. OUCC witness Dismukes, sponsored the OUCC’s Benchmarking Analysis. Dr. Dismukes examined the Company’s plant investment trends over the past several years. His Schedule DED-7 present...
	In regard to the Performance Metrics Collaborative, Company Witness Davey testified that it recognized from prior rate case orders for other utilities that the Commission has a keen interest in performance metrics. As such, at the conclusion of this r...
	i. Commission Discussion and Findings. We appreciate that the collaborative envisioned affords a measured opportunity to explore many of the topics raised by the OUCC in a collaborative value-added process. The Commission views the collaborative proce...

	e. Waivers of 170 IAC 4-1. Company Witness Hunsicker testified that the Company was seeking the following waivers of 170 IAC 4-1 for the implementation of Customer Connect: 170 IAC 4-1-16(c)(2) as it relates to the signature requirements for payment a...
	i. Commission Discussion and Findings. The undisputed evidence presented in this case demonstrates that for the Company to successfully implement Customer Connect, the waiver requests outlined by Ms. Hunsicker are necessary, specifically with respect ...

	f. Affordability/Low-Income Collaborative. Company witness Pinegar described the Company’s current programs designed to help low income customers. These programs include allowing customers to make payment arrangements to spread out past due amounts, d...
	Joint Intervenors’ witness John Howat provided testimony on low-income affordability issues. Mr. Howat first recommended the Commission direct DEI to implement a comprehensive low-income bill payment assistance program. Mr. Howat asserted there is an ...
	Ms. Quick stated, with regard to Mr. Howat’s proposals about development of a low income rate and an arrearage management program, that the Company is not averse to discussing such issues with a broad set of stakeholders. For this very reason, the Com...
	Industrial Group witness Phillips explained his opposition to using a per kWh charge to provide for the recovery of the cost of Mr. Howat’s proposed programs.
	i. Commission Discussion and Findings. We appreciate the issues raised by Mr. Howat. We also appreciate the efforts DEI has made in the past with regard to low income customers as well as the commitment the Company has made with regard to addressing t...

	g. Contractor Policies. David Frye, Business Manager of the Indiana Laborers District Council (“ILDC”) testified regarding changes that he believed would need to occur in DEI’s rate filing to align with his recommendations on mitigating the workforce ...
	Ms. Hart testified in rebuttal to Mr. Frye’s recommendations that the Company should adopt a responsible contractor policy. She indicated Mr. Frye’s concerns are unfounded and that DEI already has procurement policies in place that prioritize contract...
	i. Commission Discussion and Findings. We have reviewed and considered the evidence from ILDC witness Mr. Frye and the rebuttal testimony from DEI witnesses Hart and Mosley. That evidence supports our finding that the Company already has in place proc...


	17. Confidentiality. DEI filed five Motions for Protection of Confidential and Proprietary Information on July 2, 2019, July 22, 2019, November 6, 2019, January 21, 2020, and February 2, 2020. The Industrial Group filed a Motion for Confidential Treat...
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